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48, line 22, for “ busines ” read “ business.” 
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Page 399, lines 21 and 22, for “ bandhus” read “ bandhu. 
Page 490, line 9, after “ Waters ” insert “ form part.” 

Page 505, line 19, for “ Gaun ” read “ Gann.” 

Page 507, line 17, /or “ equaL” read “ equal right.” 

Page 524, line 24, for “ tidial ” read “ tidal.” 

Page 528, line 20, for “ pabilci ” read “ publici .” 

Page 535, line 19, for “ Wallcins ” read Watkins. 

Pa^e 716, line 21, a/Zer “ 1870.” insert “By doing so the 
° High Court had put a wrong construction 

Page 751, last line (ref.) for “0. L. J. 555” read “ C. L. J. 
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960, line 23, for “ adopted” read “ adapted.” 
962, line 33, for “ offence ” read “ offences.” 
968, line 31, for “ has” read “ had.” 

1027, line 14, for “ be” road “ lie.” 

1030, line 15, for 1890 read 1890.” 

1036, line 21, for the read “ the. 

1036, line 22, for Messrs, read “ Messrs. 

1186, line 25, for “ Jhon ” read “ J ohn.” 

, ns?, line 28, for “ rules ” read “ rules apply.” 
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INDIAN LAW REPORTS 


CIVIL RULE 


Before Mookerjee and Beacherofi JJ. 


BALMER LAWEIE & Co 


JADUNATH BANERJEE 


Rateable Distribution — Practice and Procedure— -Decree — Civil Procedure 
Code ( Act V of 190 S) ss . 47, 73 — Civil Procedure Code ( Act XIV 
of 1832) s . 296 — Appeal. 


An order, refusing rateable distribution made under s. 73 of the Code 
of Civil Procedure (Act V of 1908) between two rival decree-holders, which 
does not affect or interest the judgment-debtor, is an order in execution 
proceedings but is not a decree , as all the conditions enumerated in s. 47 of 
that Code are not present, and consequently is not appealable. 

Jagadkh Chandra Shaha-v. Kripanath Shaha (1) followed, 

Sorabji Coovarji v. Kala Raghmiath (2) distinguished. 

It is essential for the application of s. 73 of the Code of Civil Pro- 
cedure that the decrees should have been passed against the same judgment- 
debtor. 


Rule obtained by Messrs. Balmer Lawrie & Co., 
the petitioners. 

The petitioners had got a decree against D. 
Mukherjee & Co. in the Small Cause Court, Calcutta* 

® Civil Kule No. 132 of 1914, against the order of Lata Beliari Bose, 
Subordinate Judge of 24-Parganas, dated Jan. 27, 1914. 

(1) (1908) I. L. R. 36 Calc. 130. (2) (1911) I. L. B. 36 Bom. 156. 
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1914 

Balmbr 
Lawbib & Co. 
v. 

Jadusath 

Banbrjee. 


for a sum of Rs. 1.505 including costs. And in 
execution thereof in that Court got satisfaction to 
the extent of Rs. 500 only, rateably ‘along with 
other creditors, from a sum of Rs. 1,200 sent to the 
Small Cause Court, Calcutta, by the Chairman of the 
Calcutta Municipal Corporation alleging that that was 
the only sum payable by the said Municipality to 
D. Mukherjee & Co. 

Thereafter, it appears, that Jadunath Banerjee, 
the decree-holder opposite-party, executed his decree 
against D. Mukherjee & Co. in the 3rd Court of the 
Subordinate Judge, Alipore, in execution case No. 79 
of 1913 and attached two Government promissory 
notes Nos. 099497 ard 131160 of the 3£ per cent, loan 
of 1842-43 for Rs. 500 and Rs. 200 respectively, and 
also any money due from the said Corporation to 
D. Mukherjee & Co. The said Chairman then sent 
to the Subordinate Judge the aforesaid Government 
promissory notes and a cheque for Rs. 523-7-8 repre- 
senting the judgment-debtor’s dues from the said 
Corporation on accounts subsequently taken, all of 
which were still lying with him unrealised, and also 
mentioned the fact of there having been previous 
attachments from the Small Cause Court, Calcutta-, 
of D. Mukherjee & Co.’s dues by a number of .credit- 
ors, as well as the fact that the said Chairman had 
sent Rs. 1,200 to the Small Cause Court, Calcutta. 

Thereupon the 3rd Court of the Subordinate Judge, 
Alipore., sent to the petitioner notice of the execution 
case No. 79 of 1913, And they entered appearance, 
took time, and finally on the 15th January 1914 after 
having transferred the decree from the Small Cause 
Court, Calcutta, to the 3rd Court of the Subordinate 
Judge, Alipore, filed a petition for execution praying 
for attachment of the aforesaid Government promis- 
sory notes and cheque, and rateable distribution along 


■> 

* 
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with other creditors after realisation. On the 27th 1914 
January 1914, the learned Subordinate Judge, after bII^k 

hearing the parties, rejected the petitioner’s appli- Lawbie&Co. 
cation holding that they were not entitled to get rate- j AD unath 
able distribution. Hence they moved the High Court Banbweb. 
and obtained this Rule. 

Baba Biraj Mohan Majmndar, for the opposite 
party. I have a preliminary objection to take, namely, 
that as there is an appeal from an order refusing rate- 
able distribution, no Rule should have been granted 
under s. 115 of the Code of Civil Procedure : vide 
Sorabji Coovarji v. Kola Ragliunath ( 1). 

[Mookerjke J. How do you say there is an 
appeal ?] 

As the question is between parties to the suit, the 
order should fall under s. 47 of the Civil Procedure 
Code, and hence there s an appeal. 

“ Assets ” in the present section has the ordinary 
meaning attached to the word and therefore the 
“ assets ” of the judgment-debtor in the present case 
were received by the executing Court on the day on 
which the promissory notes and the cheque for 
Rs. 523 were sent by the Secretary, Municipal Corpora- 
tion, to the Court. This was long before the peti- 
tioners applied for rateable distribution, and hence 
they are out of time. 

[Beachcroft J. Have the promissory notes been 
endorsed over to the opposite party, and lias the 
cheque been cashed ?] 

[Babu Sajani Kanto. Sinha. for the petitioner. 

No, the cheque has not been cashed, but the Govern- 
ment promissory notes have been endorsed oyer to the 
opposite party Jadunath on the very day on which 
this rule was issued by your Lordships. There 
appears to have been an undue haste about it.] 
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[BEACHCROFT J. How could that be? How could 
the Court have distributed the Government pro- 
missory notes without selling them? Suppose the 
property was immoveable property instead of Govern- 
ment promissory notes.] 

At any rate, the decree was not against the same 
judgment-debtors. One was against the firm and the. 
other against Dasarathi Mukheijee. ^ 

Bobu Sajani Kcmta Sinha, in support of the Rule. 
The Rule is in order. No appeal lies from an order 
under section 73 refusing rateable distribution. It is 
not an order under section 47, the question not being 
between the decree-holder and the judgment-debtor but 
between different decree-holders against the same 
judgment-debtor. The case of Sorabji Coovarji v.Kala 
Raghimathi 1) is distinguishable. There the question 
was whether the sale held of the properties of the 
judgment-debtor, in spite of the payment of the whole 
of the decretal amount for which the properties had 
been attached, was valid or not. This was a question 
undoubtedly between the judgment-debtor and the 
executing creditor. The case here is entirely diffci 
ent. Hence the ruling is quite inapplicable. 

“Assets” to be held by a Court must be rea- 
lised before they are assets within the m'eaning of sec- 
tion 73 of the new Code or section 295 of the old Code. 
There can be no distribution of the properties of a 
judgment-debtor amongst creditors before they are 
“ realised and “ realisation” has been held to mean 
“ converted into cash or such form as to be available 
fnv iinmfidmte distribution”: Eamanathan Chettiar 


Jadtjnatu 

Banerjee. 
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v. Subramania Sastrial (1), Hafiz Mahomed v. Dam - 1914 

odor Pramanick (2). Balmee 

[Mookerjee J. But the old section 295 has been La ' vme & Co. 
considerably changed. In the old Code, the words Jaddnath 
were, when “ assets are realised ”, whereas in the new Baneejee. 
Code, they are, “ assets are held Therefore the real 
question is about the meaning of “ assets.”] 

No doubt “ assets ” in the broad sense of the word 
would mean property of a person that can be made 
liable for his debts, but this must be taken with the 
word held, i.e., held in such a form as can immediately 
be distributed to the creditors in satisfaction of a 
decree for money. 

[Mookerjee J. Your contention is that it must be 
converted into cash.] 

Yes, or some form which is equivalent to cash. 

[Mookerjee J. What is that ?] 

Currency notes or some such thing. 

[Mookerjee J. Suppose the assets brought into 
Court are paddy. Is that something available for 
immediate distribution ?] 

No, the decree sought to be executed must be one 
for money and therefore the satisfaction must be 
in money. This is the import of the decisions in 
JRamanatham v. Subramania (1) and Hafiz v. Damo- 
dar.( 2) 

. [Mookerjee J. Those are cases under the old 
Code. Have you got any case decided after the passing 
of the new Act ?] 

Yes : Arimtithu Chetty v. Vyapuripandaram (3). 

It is a decision of a single Judge of the Madras High 
Court and shows that Mr. Justice Abdur Hahim 
thought that “assets” under the new Code must be 
realised before they can be held by a Court. The 
(1) (1902) I. L. R. 26 Mad. 179. (2) (1891) I. L. R. 18 Calc. 242. 


(3) (1911) I. L. R. 35 Mad. 588. 
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Government promissory notes and the cheque are 
negotiable instruments and there are special provi- 
sions in the Civil Procedure Code for their realisation : 
see Order XXI rules 51 and 76. The Government 
promissory notes and the cheque were brought into 
Court, but there was something more to be done under 
Order XXI, rule 76. The endorsement of the Govern- 
ment promissory notes over to one of the decree- 
holders is illegal, at any rate irregular. Hence the 
Court below never realised the property brought into 
Court under attachment. So it did not hold the assets 
• within the meaning of section 73 before the applica- 
tion for execution and rateable distribution by my 
client. Therefore, the order complained of is wrong. 

As for the decrees not being against the same 
judgment-debtor, Dasarathi Mukherjee is the sole 
partner of D. Mukherjee & Co., at any rate is a 
partner who is personally liable for the debts of the 
Company, therefore the contention of my learned 
friend is groundless. The real test is, whether the 
person, whose money is sought by different creditors 
under different decrees for money, is liable under each 
of the decrees : GoneshDas Bagria v. Shiva Lakshman 
Bhakat (1). 

[Mookerjee J. But the word “passed is an 

addition in the new Code.] 

No doubt, but it is an addition necessary under the 
new framing of the section. It does pot affect the 
sense of the old section 295 with regard to the judg- 
ment-debtor. A decree against A, B and C, jointly 
and severally is a decree passed equally against 
A, B and C. Therefore, a decree against D. Mukherjee 

and Co. is a decree passed against Dasarathi Mukher- 

a f ihfi firm. 
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Mookerjee and BeachCROFT JJ. This Rule is 
directed against an order by which the Subordinate 
Judge lias refused an application for rateable distri- 
bution under section 78 of the Code of Civil Procedure 
of 1908. The opposite party obtained a decree for 
money against his judgment-debtor by name Dasarathi 
Muklierjee, while the petitioner obtained a decree 
for money against D. Muklierjee & Company, a 
firm of which Dasarathi Muklierjee was a partner. 
At the instance of the decree-holder opposite party, 
the Municipal Corporation of Calcutta, which held 
two Government securities and a sum of money 
payable to Dasarathi Muklierjee, placed the proper- 
ties at the disposal of the lower Court for satisfaction 
of the decree held by him. Daring the pendency of 
a proceeding for rateable distribution as between 
the opposite party and the other execution creditors 
of Dasarathi Muklierjee, at whose instance the pro- 
perties in the custody of the Corporation had been 
attached through the Calcutta Small Cause Court, 
the present petitioner, on the 15th January 1914, 
made an application for rateable distribution. This 
application has been refused by the Subordinate 
Judge on the ground that it was made after the 
receipt of the assets by the Court. The question for 
consideration is, whether this order has been rightly 
made. 

A preliminary objection has been taken to the 
Rule on the ground that the order of the Subordinate 
Judge was in essence made under section 47 of the 
Code and was appealable as a decree. In support of 
this view, reference lias been made to the case of 
Sorcibji Goovarji v. Kala Raghunaih (1). That case, 
however, is clearly distinguishable. There the decree- 
holders had ' attached the property of their common 
(1) (1911) I. L. R. 36 Bom. 156. ' ‘ ' 
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judgment-debtor. Other execution creditors of the 
judgment-debtor applied for rateable distribution of 
the assets which might be realised by sale of the 
property. The judgment-debtor brought into Court 
a sum sufficient to satisfy the two decree-holders 
at whose instance the property had been attached- 
Thereupon the other decree-holder applied for rate- 
able distribution of the sum so deposited, and the 
Court, without notice to the judgment-debtor, allowed 
this application. The result was that there was not 
a sufficient sum left to the credit of the decree-holders, 
at whose instance the attachment had been effected, to 
satisfy their dues, and the Court accordingly directed 
that the property attached be sold in order that then- 
decrees might be satisfied in full. The judgment- 
debtor appealed against this order, on the ground that 
no rateable distribution was permissible under the 
law in respect of the money brought by him into 
Court, and that as the sum deposited was sufficient to 
satisfy the decrees held by the two execution creditors 
who had taken out processes of attachment, their 
decrees must be deemed in law to have been satisfied, 
so that there was no execution proceeding left in 
which an order for rateable distribution might be 
made. An objection that the appeal was incompetent 
as the question raised was not within the scope of 
section 47, was overruled on the ground that the 
question did arise between parties to the decree. It 
is not necessary for our present purpose to decide 
whether, in circumstances like these, the question 
which arose not merely between the rival decree- 


J ABU NATH 
Banerjee, 
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that section. This is not a question which arises 1914 
between the parties to the suit in which the decree bTlmeb 

under execution was passed; it is on the other hand Lawrie&Co. 
a question between two rival decree-holders, which Jadunath 
does not affect or interest the judgment-debtor. An Banertek - 
order made under section 73 is an order in execution 
proceedings but is not a decree unless all the condi- 
tions enumerated in section 47 are present : Jagadish 
v. Kripa Nath( 1). We must consequently hold that 
the order of the Subordinate Judge is not appealable 
and overrule the preliminary objection. 

As regards the merits, it is plain that the petitioner 
is not entitled to succeed. Section 73 provides that 
where assets are held by a Court and more persons 
than one have, before the receipt of such assets, made 
application to the Court for the execution of decrees 
for the payment of money passed against the same 
judgment-debtor and have not obtained satisfac- 
tion thereof, the assets, after deducting the costs of 
realisation, shall be rateably distributed among all 
such persons. It is essential for the application of 
the section that the decrees should have been passed 
against the same judgment-debtor. This has been 
made clear beyond possibility of dispute by the in- 
troduction of the word “ passed ” which did not find 
a place in section 295 of the Code of 1882. But ? 
as already stated, the decree held by the opposite 
party, in execution of which the properties have 
been brought into Court, was passed against Dasarathi 
Mukherjee, while the decree held by the petitioner 
was obtained against the firm of which Dasarathi 
Mukherjee was a partner, and is not shown to be cap- 
able of execution against him individually. Conse- 
quently, the two decrees cannot be deemed to have 
been passed against the same judgment-debtor, and it 


(1) (1908) I. L.R. 36 Calc. 130. 
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Balmer 
Law iue & Co. 

V. 

Jadunath 
Bane wee. 


is tlius needless to consider whether G-onesh Das v. 
Shiva Lakshman (1) has been affected by section 73 
of the Code of 1908 which reproduces section 295 of 
the Code of 1882 in an altered form. In this view, it 
is also unnecessary to discuss the question, whether 
the application for rateable distribution by the 
petitioners was made before the assets had been re- 
ceived by the Court below. 

The result is that the Rule is discharged with costs 
to the decree-holder (and not to the judgment-debtor) 
opposite party. 

G _ s _ Rule discharged. 

' (l) (1903) 1. L.R. 30 Calc. 583. 


APPELLATE CIVIL. 










April 8. 



Before Woodroffe and Qarnduff JJ , 

ANNAPURNA DASEE 


N ALIN I MOHAN DAS* 

Succession Certificate— Succession Certificate Act ( VII of 1889), s. 4.— 
“ Debt ,” meaning of— Part of debt , if certificate can be granted in 

respect of — Appeal . 

A certificate under the Succession Certificate Act can be granted 
in respect of a part only of a debt due to the deceased. 

The word u debt ” is a comprehensive term, which should receive a 

liberal construction. 

Re Ghansham Das (1), and Mahomed Abdul Hossain v. Sarifan (2), 
approved and followed. 

Alcbor Khan v, Billcisara BegamiS), considered. 

® Appeal from Order No. 328 of 1913. from the order of M. Smither, 
District Judge of Dacca, dated June 23, 1913. 

(1) (1893) All. W. N. 84. (2) (1911) 16 0. W. N. 231. 

(3) (1901) All. W. N. 125.' 
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Bibee Boodhun v. Jan Khan (1), Muhammed All Khan v. Pattan 
Bibi (2), Bhmilla Begarn v. Tawassul Husam (3) and Ghafur Khan y 
Kalandari Begarn (4) not followed. 


1914 

Annapurna 
Das ee 


Appeal by Annapurna Dasee from an order of the Nauni 
District Judge of Dacca dismissing the petition of ai0HAN D 
the appellant for a certificate under the Succession 
Certificate Act empowering her to receive the interest 
on certain Government promissory notes and the 
dividends on certain Bank of Bengal shares. 

The appellant was the widow and heiress of one 
Sanatan Das, who died on February 24tli, 1902. Part 
of the estate of the deceased consisted of certain Gov- 
ernment promissory notes and Bank of Bengal shares, 
and upon these there was due, by way of interest and 
dividends at the date of the death of the deceased, a 
sum of Rs. 4,963-10-4. On April 25th, 1913, the appel- 
lant presented a petition for a succession certificate 
in respect of this sum without asking either for pay- 
ment of interest and dividends accruing between the 
date of the deceased’s death and the date of the peti- 
tion or that the promissory notes and shares should 
be made over to her. The District Judge dismissed 
the petition. Hence this appeal. 



(3) (1910)1. L. R. 32 All. 335. 

(4) (1910) I. L. R. 33 All. 327. 


(1) (1870) 13 W. R. 265. 

(2) (1896) I. .L. R. 19 All. 129. 


Mr. S. P. Sinha, Dr. Rash Behary Ghose, and 
Babu Upendra Lai Roy, for the appellant. 

Mr. B. Chakravarti, Mr. 8. C. Mitter, Babu Bepin 
Chandra Mullick and Babu Suresh Chandra Das, 
for the respondents. 

Cur. adv. ault. 

Woodroffe J. This appeal arises in connection 
with an application which has been made for a suc- 
cession certificate. 


«- - - , 


1*2 


INDIAN LAW REPORTS. [VOL. XLII. 





1914 The deceased Sanatan Das died leaving (tovern- 

annaitrsa hient promissory notes and Bank of Bengal shares 
*I)asek on which Rs. 4,000 odd were due for interest at the 
Nauni time of his death, and since his death over Rs. 75,000 
Mohan Das. as further interest have fallen due. The application 
Woodroffe is by his widow for a certificate which will enable her 
J - to realise interest and dividends due up to the date of 
her husband’s death but not the interest and dividends 
falling due after his death, or the principal. The 
object of the application apparently is that the appli- 
cant may thereby be exempted from finding a large 
security which she would have to find if a certificate 
were applied for in order to recover the principal, 
interest and dividends accruing both before and after 
the death of her husband. 

The learned Judge was of opinion that the certifi- 
cate, as asked for could not be granted. He says: 

fphe law intends that in fit cases security should be 
taken to protect such claims. The present peculiar 
limitation is intended to evade the giving of any such 
sec u ri ty • I am not prepared to make the limited giant 
prayed for. In the absence of any valid objection by 
the objector, whom I have not yet heard, I am prepared 
to make a grant in the ordinary way of power to 
realise dividends and interest, not limited to a particu* 
eular date, but generally such as fall due on proper 
security being given. I find nothing to indicate that 
it was intended that power should be given to realise 
dividends for a very short period only, the provisions 
are for granting power to realise dividends : and prac- 
tically apart from the question of law there is no good 
reason for so limiting a grant. I decline to make the 
limited grant prayed for in all the circumstances. Sub- 
tV'-v \ ject to what I may hear from the other side, I will 
make a grant in the ordinary way on proper security 
being given, and not one to enable the applicant to 
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draw Rs. 4,000 odd with security and Rs. 75,000 odd ^ 
at present and more in the future without security. ' Annapcirna 
A preliminary objection has been taken by the res- ^ 
pendent that no appeal lies on the 

order which I have just read was not a final order _ 
from which an appeal would lie. In my opinion, how- Woodroffe 
ever there is no force in this contention. There was 
a final order namely, that portion of the order in 
which the Judge says that he declines to make the 
immt prayed for. It is true that he went further and 
said that he would be prepared to make another grant 
different from that which he had refused, but that was 
an expression of opinion as to what he was prepared 
to do under different circumstances and did not affect 
the finality of the order which was P^ed He 
refused to grant the application prayed for merely 
adding as a rider, which in effect was unnecessary 
that if another application was made m a diffeien 
form he would consider it. In my opinion, therefore, 
the preliminary objection fails and an appeal lies. 

The question we have to consider is as to the meuts 
of this application. There is a ground which has 
been taken in appeal that the learned District Judge 
should have held that Act VII of 1889 had no appli- 
cation to the interest and dividends falling, due after 
the death of the appellant’s Husband, it being con end- 
ed in such grounds that such interest and dividends 
were a debt not due to the deceased but due to 
widow, the present applicant, and that therefore the 
petitioner was not bound to include the interest and 
dividends in the present application. On the other 
hand, it has been contended that the principal sum was 
a debt due to the deceased even though ic may have 
been payable after his death and that the rule govern- 
ing the grant of a certificate to recover such principal 
applies not only in respect of the interest earned by 
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such principal before the death of the deceased but also 
after his death. It is, however, unnecessary in the 
present case to consider this poin t because I think that 
the appeal may be dealt with upon the other grounds 
to which I am now about to refer. 

The question which we have to decide is whether 
a certificate can be granted for the recovery ot a part 
of a debt. It appears to be well established that a 
separate certificate may be granted in respect of sepa- 
rate debts and that there is nothing in law which com- 
pels the applicant for such a certificate to apply foi a 
certificate in respect of all the debts due to the 
deceased. But the question which is now before us is 
this, whether assuming that to be so we can go further 
and hold that as regards a single debt, a certificate can 
oi' cannot be granted for the purpose of enabling the 
applicant to recover a portion of that debt. The word 
“ debt” is a comprehensive term which I think should 
receive a liberal construction. The object of the Act 
is to protect the debtors of a deceased person but there 
is nothing in law which prevents a debtor from making 
payment of his debt without the production of a 
certificate if he so chooses. Now, the first point from 
which the matter may be looked at is that of authority, 
it being contended by both sides in this appeal that the 
Case law supports the respective contentions which 
they have placed before us and there are decisions 
which may be cited in support of either of these 
contentions. 

The earliest decision to which we have been re- 
ferred is Mussamat Bibee Boodhitn v. Jan Khan (1). 
In that case Mussamat appealed against an order grant- 
ing Jan Ali a certificate to collect five-sixths of the 
debts due to the estate of Zuhur Ali and the learned 
Judges say “ Now, we observe at the outset of the 
(1) (1870) 13 W. 11. 265. 
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case that this order is irregular. Act XXVII of ism 

^ggQ t| ia t is the old Succession Certificate Act Annapurna 

does not contemplate a division of a certificate or a 
power to collect fractional shares of debts.” This Nalini 
passage favours the respondent’s contention and indeed ll0H ^_ Ab - 
goes the whole way which he desires us to go; but Woodroffe 
the statement there made was a mere expression of 
opinion. It does not appear to have been the subject 
of discussion or argument and was unnecessary seeing 
that the suit in which it was given was not heard but 
was compromised. 

In the case of Muhammad AM Khan v. Puttan 
Bibi (1), it was held by Sir John Edge C. J. and Bur- 
kitt, J. that a certificate for collection of debts under 
Act VII of 1889 may be given for the collection of any 
one or more separate debts of the deceased, but not 
for the collection of part only of a debt. The ground 
upon which the learned Judges appear to have based 
their decision was that a contrary view might lead to 
a multiplicity of suits and the harassment of debtors. 

This case was followed by that of Bismilla Begam 
v. Tawassul Husain (2) in which it was held that no 
certificate could be granted to one. of the heirs of a 
Mahomedan lady who had died leaving a dower debt 
unrealised for collection merely of a part of the dower 
debt of the deceased. It was also followed by the 
decision in Ghafur Khan v. Kalandari Begam (3), 

' in which it was held that no certificate could be 
granted to one of the heirs of a Mahomedan lady, 
who had died leaving her dower debt unrealised, 
for collection merely of apart of the dower debt oi 
the deceased. There again, the decision was based 
on the ground that a debtor is not to be harassed 
more than once for one debt and a multiplicity of 

0) (1896) I. L K. 19 All. 129. (2) (1910) I- L. K. 32 All. 335. 

(5) (1910) I. L.B. SB All- 327., 
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suits in respect of one cause of action slioulci be 
discouraged and on the ground that the word “debt.” 
must be taken to mean the whole of the debt due to 

the deceased and not a port ion or share of such debt. 

It, was considered that the latter view was opposed to 
the scheme of the Act which had been enacted to 
afford protection to debtors and had nothing to do 
with the convenience of the applicant or his right to, 
or share in the debt. 

Previous, however, to this, there appears to have 
been a conflict even in the Allahabad High Court on 
this point; for, in the case of Akbar Khan v. Bil- 
kisara Begam (1), Chamier J. doubted the correct- 
ness of the decision in Muhammad Ali Khan v. 
Puttan Bibi (2), and was of opinion, that the word 
“ debts 5 ' in section 6 ) of the Succession Certificate 

Act means debts due, i.e., alleged to be due from 
debtors to the person applying for the certificate. 

Further, In re Ghansham Das (3), Blair J. gave 
a decision which directly supports the contention 
of the appellant before us holding that there was 
nothing in the Succession Certificate Act of 1889 to 
preclude a Judge from granting a certificate for partial 
collection of the debts of a deceased person, security 
being furnished by the applicant of proportionate 
amount. He, therefore, says “there seems to be no 
practical objection to the issue of a certificate im- 
partial collection inasmuch as the Act itself contem- 
plates the addition to a certificate of debts to which 

it did not originally apply.' 5 

Further, the latest ease, and it is one in our Court, 
supports the view which we have been asked to 
accept by the appellant. That case is Mahomed 
A bdul Hossain v. Sarifan (4), and was decided by 

(1) .(190t) AJ1. W. N..125. (3) (1893) All. W. N. 84. 

(2) (1896) I. L. K. 19 All. 129. (4) (1911) 16 C. W. N. 231. 
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Mookerjee and Carnduff, JJ. There the Court dissent- 
ed from the decision in Grhafur Khan v. Kalandari 
Begam (1) and held that section 4 of the Succession 
Certificate Act does not require that the certificate Nalini 
should cover the whole of the debt, if the heirs do not MoH il AS ' 
seek to realise the whole. This was a case in which Woodrow* 
one of several heirs of a deceased Mahomedan lady 
sued her husband for a portion of the share, of the 
deferred dower due by the defendant to the deceased 
relinquishing the balance. It was held that in respect 
of the deferred dower, each of the heirs of the deceased 
had a distinct right enforceable by himself, though 
all might jointly sue and that it was open to each to 
relinquish a portion of the claim. It was also held 
that an application by the plaintiff for a succession 
certificate in respect of the amount claimed by her in 
the suit was properly granted. No doubt, the circum- 
stances of that case were not exactly the same as those 
before us; but the principle upon which the decision 
proceeds seems applicable to the present circum- 
stances; for the debt due to the deceased was one debt 
and yet it was held that a partial certificate might be 
granted to one of several of the heirs to recover the 
portion of that debt which he claimed. And if this 
may be done, Ido not see in principle why a person 
may not, as in this case, apply for a certificate to enable 
him to recover a portion of a debt due to the deceased. 

The matter appears to be one which rather affects the 
question -of revenue than anything else. But there 
does not appear to me to be, as Blair J. points out, 
any practical objection to the grant of such a certificate 
men Kd in ft t) resent case, & distinct con- 


Annapurna 

JDasee 



Carnduff J. I agree. 

Appeal allowed ; case remanded 

H. Ft. P. L'A'i tA ■ .y r 
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*nm cert.hcate fm ® e „MU extent indicated by the 

W T lV t "-m tUet, he no necessity tot a 
»*T“ “the question ot multiplicity upon which the 

by no meana°follows that, because a certificate, may be 

„ ven to recover a fractional share of a debt, the pnn- 

& . Un fi aw which prohibits multiplicity ot suits, is 

L P mv wav affected. We must distinguish between 

two separate things, one is the grant of a certifica te 

and the other is the institution of the suit. W o n e 

1 , ’ io nonce rued with the frame ot a suit but 

whether a certificate should be grunted, and U may 

1 1 he that though a certificate may be granted 
well be th.it tinny if tbe person 

recover a fractional shaie <= ’ to sue for 

to whom the certificate was granted veieto sue to 

Too iion of a debt which he might have sued for n 
"a previous suit, his claim would be barred under the 

W TZ of opinion, therefore, that both on the ground 

contention of the 
‘ippelHnt this appeal should succeed, 1 there ore 

[y ‘the appellant, and remand the ease to h.m for a re- 

bea ?he 8 re spondents will pay the appellant's costs of 
this appeal. 
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CRIMINAL REFERENCE. 


Before Sharf addin and Coxe J u . 


1914 [ 

April 21. j 


ABHAYESWARI DEBI 

v. 

KISHORI MOHAN BAEERJEE* 

Complaint — Personal presentation of complaint — Complaint of defamation 
presented by alleged ageyii of pardanashin but not signed by her — ■ Pouter 
of attorney not filed in Court — Necessity of examination of complainant 
before issue of process Examination of pardanashin on commission — 
Criminal Procedure Code ( Act V of 1898), ss. 198, 200, 503 — '"AtonceP 

The words u at cnee in s. 200 of the Criminal Procedure Code clearly 
indicate that a complaint must ordinarily be presented iu person : otherwise 
a Magistrate should be very loath to take cognisance, and should 
not accept a complaint, not signed by the alleged complainant, and not 
preferred by a person duly authorized to institute the specific complaint. 

No process can be issued against the accused, either by the Magistrate 
first taking cognisance, or by the Magistrate to whom the case is transferred, 
unless and until the Magistrate issuing it has first examined the com- 
plainant, and this course is the more necessary in the case of a parda?iashin 
to enable the Magistrate to satisfy himself that the complaint is really her 
action. 

When a pardanashin makes a complaint, the Magistrate may take 
cognisance, if satisfied that it is really her complaint, by whatever means 
it reaches him. 

When it is presented on her behalf, the Magistrate may, under s. 503 
of the Code, issue a commission for the examination required by s. 200. 
Section 503 is very wide in its terms, and refers not only to an 
inquiry or trial but to any other proceeding, and authorises the examination 
of any “ witness ”, which includes a complainant. 


* Criminal Reference, Nq. 1 of 1914, by 
Magistrate, Calcutta, dated March 25, 1914. 
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Where a written complaint of defamation was presented by an 
alleged agent on behalf of a pardwiaMn, but it was not signed by- her, 
nor was any power of attorney tiled before the Magistrate, and he issued 
process without examining the complainant ; 

Held , that lie had no power to issue process in such a ease. 

There appeared in a weekly newspaper called the 
“ Indian Empire,” printed and publisbed in the town 
of Calcutta, a series of articles reflecting on the 
management of the Bijni Raj under the present liani, 
Abhaveswari Debi, who resided in the (roaipaia 
district in Assam. On the 6th November 1918, one 
Bhuban Mohan Chatterjee, Assistant Superintendent 
of the Bijni estate, presented a complaint before the 
Chief Presidency Magistrate, purporting to be made 
on behalf of the Rani, and as her constituted agent, 
against Kishori Mohan Banerjee and others, the editor 
and the printer of the said newspaper, charging them 
with defamation, under s. 500 of the Penal Code. The 
petition of complaint was signed by Bhuban but 
not the Rani, and no power of attorney was filed in 
Court. The Magistrate issued process, without examin- 
ing the lady, and transferred the case thereafter to the 
Second Presidency Magistrate who examined several 
prosecution witnesses, bnt refused to issue a com- 
mission for her examination. On application h\ her 
to the High Court, the case was transferred to the 
Chief Presidency Magistrate who sent it to Baba 
R. D. Chatterjee for disposal. 

On the 24th March 1914, when the case was called 
on for hearing, the counsel for the accused objected 
to the trial proceeding on the ground that, under 
s. 198 of the Criminal Procedure Code, a complaint 
by the Rani was necessax'y, and that there was nothing 
to show that the petition presented by Bhuban was 
her complaint, there being no power of attorney on 
the record. The Magistrate thereupon referred the 
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case, under s, 432 of the Code, to the High Court, 1914 
through the Registrar, in the following terms abhaieb- 

“ Under section 432, Criminal Procedure Code, I beg to refer the follow- wari Debi 
ing point of law to you for submission to the Hon’ble Judges of the Kjshori 

High Court for decision. A case of defamation (section 500, I. P. C.) Mohan 

was instituted in the Court of the Chief Presidency Magistrate of Calcutta Raneujee. 
on the 6th November 1913, on behalf of Rani Abhayeswari Debi, Rani 
of Bijni, through her constituted attorney Bhuban Mohan Cliatterjee, 

Assistant Superintendent, Bijni Raj, against Kishori Mohan Banerjee and 
others, The petition was signed by Bhuban Mohan Cliatterjee on behalf of 
Rani Abhayeswari Debi of Bijni and not signed by the Rani. No power 

of attorney has yet been filed in this matter On the case 

being called up to-day (24th March 1914), the defence counsel wanted 
de novo trial, and contended that, as the Rani, who is alleged to have been 
defamed, did not lodge the complaint herself but did so through -one 
Bhuban Mohan Cliatterjee who was represented in the petition as her 
constituted agent, the complaint could not be said to have been made by 
the party aggrieved, and as such, under section 198, Cr. P. C., the case 
cannot go on. As this point is not free from difficulty, I submit the 
record of the case to you for laying before the Hon’ble Judges of the 
High Court for their decision on the following point: — “ Whether the Rani 
can institute the case of defamation through her agent, Bhuban Mohan 
Chatterjee, and whether by doing so the requirements of section 198, Cr. P. C., 
have been met with. 

The whole record of the case including the petition of complaint is 
submitted for their Lordships’ decision.” 

Mr. h. N. Sen (with him Babu TarJcessivar Pal 
Chowdlmry), for the accused. The Chief Presidency 
Magistrate has no jurisdiction, by reason of s. 198 of the 
Code, to take cognisance, except on the complaint of 
the person aggrieved viz., the Rani : see s. 845. The 
petition of complaint was not signed by her, nor was 
any power of attorney filed by Bhuban. Refers to 
Chhotalal Lallubhai v. Nathabhai Bechar (1), Tha- 
Jcur Das Sar v. Adhar Chandra Missri (2), Satya 
Charan G-hose v. Chairman of the TJtterpar a Munici- 
pality (3), Kesri v. Mohammed BaJchsh (4) and 

(1) (1900) I. L. R. 25 Bom. 151. (3) (1897) 3 0, W. N. 17. 

(2) (1904) I. L. R. 32 Calc. 425. (4) (1896) I. L. R. 18 All. 221., 
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1914 Hanqasawmi Qounclen v. Scbapathy 
Tnere Is no evidence of Bhutan » authority to fih- 1 . . 

abhayrs - 1 ifriJi Kinkar Sett v.Sfrityri G-opcil 

wahiDebi present complaint: KaLi Kmi.at out, j x 

„ EoiJ (2) The power of attorney must show u ot, general 

SS S, to prosecute, hut unthovity to file the I»rt- 

B *“*“ cular complaint: Mackenzie on Powers of Atoime) 

v 33 There is nothin- to show that that complaint 

was really the act of the lady and not that of others 

acting under the colour of her name. 

Mr. J. N. Boy (with him Baku Mamnatha Nath 

Miokerjee). for the complainant. As the Magistrate has 
already issued process and transferred the case, the accus- 
d Jlnuot now complain of the waul ot 
The person presenting the complaint has a genual 
power of attorney to institute criminaL prosecutions. 
The lady ought, to be examined on commission. 

COXE J. This proceeding arises out of a complaint, 
purporting to be made on the part of Rani Abhayeswarr 
Debi ao-ainst the petitioners, accusing them of commit- 
ut detonation The complaiut is not signed by tire 
Rani but by one Bliuban Mohan Chatterjee on behalf 
X BaJ. We are informed that there is no power 
of attorney on the record and that there 

of attorney authorizing the presentation rtfeMM 

complaint, although there is a gene - 1 ^ 

attorney authorizing the presentation 
complaints. The document was presented to the .0 
Presidency Magistrate, who issued process aganm the 
accused- and thereafter the case was translened. 
The Magistrate, to whom it has ultimately come a has 
■ referred for our decision the following point- Whcthei 
the Bani can institute the case of defamation through 
her agent, Bhnban Mohan Chatterjee, and whethei y 

(,) (1868)4 Ml. s. 0.11. 162. (2) (1904)1. t,. U- 22 Calc. 469. 
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doing so the requirements of section 198 of the 
Criminal Procedure Code have been met with.” 

If the .Rani makes a complaint to a Magistrate the 
Magistrate is entitled to take cognizance of it. But 
before he takes cognizance he must be satisfied that it 
is her complaint. It is comparatively unimportant by 
what means the complaint reaches the Magistrate, if 
really it is her own complaint. 

But I hold that the Magistrate should be very 
loath to take cognisance of any complaint which is 
not presented in person. The words “at once” in 
section 200 of the Code clearly indicate that ordinarily 
a complaint must be presented in person. And I do 
not think that a complaint should ever be accepted 
which is not signed by the complainant and is not 
preferred by a person duly authorized to prefer that 
specific complaint. 

It is perfectly clear to me that the Magistrate in 
the Court below had no right to issue process against 
the accnsed persons in this case. It has been argued 
that, when a case is transferred under section 192 of 
the Criminal Procedure Code before the complainant 
has been examined, process can issue without the 
examination of the complainant. That argument 
really has no application to the present case, because, 
as a matter of fact, process had been issued before the 
case was transferred. Bat in any case it is perfectly 
well settled that a process cannot be issued against an 
accused person, either by the Magistrate first taking 
cognizance of an offence, or by the Magistrate to whom 
the case is transferred under the proviso to section 200 
of the Criminal Procedure Code, unless and until the 
Magistrate issuing process has first examined the 
complainant; and this is perhaps more necessary in 
the case of a pardanashin lady than in other cases to 
enable the Magistrate to satisfy himself that the 
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19 H complaint is really her own action. In the present 
case if the complaint is ill-foundecl, it would be 
w.uu Dew difficult, if not impossible, to fix the Ram with any 
Kishori responsibility for the proceeding. 

Mohan [ se e no reason, however, why the complainant 

Banerjee. glloaldnot b9 examined under section 503 of the Cri- 
minal Procedure Code. The terms of that section are 
very wide. They refer not only to an enquiry and a trial 
but to any other proceeding. The section authorizes 
the examination of any witness, and a complainant is 
certainly, in my opinion, a witness. There is, mdee< , 
less objection to the first examination of a complainant 
than to the examination of a witness under this section, 
inasmuch as, on the examination of a complainant 
before process is issued, the accused is not entitled 
to be present or to cross-examine. 

It seems to me, therefore, that the proper course to 
adopt in this case is to say that, if the complaint on the 
record is the complaint of the Rani, a point on which 
we have no materials for a decision, the requirements 

of section 198 liave been satisfied. But the Magis- 
trate was wrong in issuing process against the accused 
persons. In these circumstances it is best to quash 
the whole proceedings, giving liberty to the Rani 
to make such further complaint as she may be advised. 
If such complaint is made, the examination of the 
complainant under Chapter XVI of the Code, may be 
made by a commission, which should be directed to 

a Magistrate. 

Sharfuddin J. I agree. 

E. H.M. 
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CRIMINAL REVISION. 



Before Holm, wood and Sharfuddin JJ. 


Bail— Grounds of admis non t * bail— Confession of a co-prisoner materially 
corroborated as to applicant — Relative powers of the High Court and 
Subordinate 'Courts to grant bail Criminal Procedure, Code ( Act T of 
1S9S) ss. 497 and 49S. 

Section 497 of the Criminal Procedure Code contains a rule founded 
on justice and equity, and should be followed by the High Court, unless 
anything appears to the contrary. The extended powers given to the 
latter by s. 498 are not to be used to get rid of the reasonable and proper 
provision of the law laid down in s. 497. 

The High Court refused bail where a confession by a co-accused 
implicating himself and the petitioners was materially corroborated as to the 
latter by other evidence taken at the preliminary enquiry into offences 
under ss. 307 and 337 of the Penal »Code. 

On the night of the 25th January 1914, the house of 
F.W. Higgins, a tea-planter, who lived with his sou in 
the interior, about 19 miles f rom the town of Chitta- 
gong, was raided by 13 men with the object of 
plundering a safe containing Rs. 2,009. One of them, 
named Niyamat All, was seized on the spot and made 
a confession implicating himself and the present 
petitioners, Ashraf Ali and others. Warrants were 
issued against them and they surrendered in the 
early part of February. The charge-sheet in the 
case was submitted on the 6th March, and The pre- 
liminary enquiry commenced on the same day. The 

° Criminal Miscellaneous No. 60 of 1914, against the order of the 
Sessions Judge of Chittagong, dated March 21, 1914. 
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HOLMWOOD AND Shabtoddin JJ. This was a Rale 
sailing upon the District Magistrate at OJutt^jt 
to show cause why the petitioueis shou 
admitted to bail. It is opposed by the Crown repre- 
sented by the learned Deputy Legal Remembrancer, 
and the District Magistrate has submitted an explana- 
tion in which he points out that one of the accused 
who WHS captured at the time has made a long confes- 
sion implicating himself and the other persons w io 
are now praying for bail before this Court, that the 
confession has been corroborated to a certain extt, 

bv evidence which has been recorded by the Magis- 
trate, who was enquiring into the case, and in a e\ 
days’ time Mr. Higgins, the complainant, who was 
assaulted, will be in a position to give his evidence 
and we do not know what light it may throw on 
the matter. But what we have, to consider in this 
case is whether the corroboration is m the nature 
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whole of the evidence had been recorded except that 
of Higgins, who was under treatment in the I re- 
sidency General Hospital for the injuries he received 
from the assailants, but who was expected to be pre 
sent in the Magistrate’s Court within a lortnighi. 
The confession was corroborated materially by tnc 
evidence on the record as to the present applicants, 
who were charged under ss. 307 and 337 of the Penal 
Code. The enquiring Magistrate refused bad ami 
his order was upheld by the Sessions Judge o _\ 
gong. The petitioners thereupon moved the Hi„t 
Court and obtained the present Rule. 

Mr. E. P. Ghose and Baba Chandra Sekhar Sen, 
for the petitioners. 

The Deputy Legal Remembrancer (Mr. > , 

A. Tv c\ wAUCTII 
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of material corroboration at law, and from tlxe account 1914 
which has been placed before ns by the learned asheaf Ali 
counsel appearing in support of the Rale, we must 
say that, so far as it goes, it is what the law considers 
material corroboration. Of course we do not, and 
we should not think of throwing out any opinion 
as to whether this evidence is to be believed. We 
do not desire to prejudice the case in any way. 

We merely state that the evidence which is put 
before us through the learned counsel is, if believed, 
evidence which in law amounts to material corrobora- 
tion, and we think that the rule laid down in section 
497 for the guidance of Courts other than the High 
Court is a rule founded upon justice and equity and 
one which should be followed by us as well as by 
every other Court unless any thing appears to the 
contrary. The extended powers given to the High 
Court under section 498 are certainly not to be used 
to get rid of this very reasonable and proper provision 
of the law. 

For these reasons we think that at the present 
stage of the case bail should not be given. It will, 
of course, be within the competence of the lower 
Courts to admit the petitioners to bail at any time 
after Mr. Higgins is examined, or whenever it should 
appear that the primd facie case against them has in 
any way been weakened. 
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raiyati leasehold which his object in buying 

When the vendor is mlormea oy e .» defeat that 

certain property and^ ^ to misrepresentation, 
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Flight v. Barton followed (1). 

. hv Tooendra Nath Goswami, the 
Second appeal by Jo B euui “ 
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Hence the suit for refund of the half notes The 
learned Subordinate Judge held that the defendant 
had a transferable right to the land and he accordingly 
directed the defendant to execute a kabala on receipt 
of the other halves of the notes. Plaintiff, therepon, 
appealed to the District Judge of Rung pur and con- 
tended that the defendant had given him to under- 
stand that he had a permanent right to the land which 
he had not, and the plaintiff was therefore entitled to 
rescind the contract. He also contended that the 
defendant had no transferable rights. 

The learned District Judge held that there was no 
misrepresentation and dismissed the appeal. Hence 
the second appeal. 


Jog EN DR A 
Nath . 
Goswami 


Baba Mahendra Nath Hoy (with him Baba Hira 
Lai Sahyal ), for the appellant. The suit has been 
dismissed on one of the issues but the material ques- 
tions have been overlooked. It has been found that 
the seller has a transferable interest but has he such 
interest as he professed to transfer (Transfer of 
Property Act, s. 55(2). If he had no such interest, 
plaintiff should succeed. 

It is also necessary to determine what was it exactly 
that the plaintiff understood he was buying and 
whether the defendant, by his conduct, induced him to 
believe that he held a permanent interest. Defendant 
knew plaintiff’s objeet in buying the land. His 
silence amounted to misrepresentation : Darts’ Vendors 
and Purchasers, 7th. Ed., 103-04; Flight v. Barton (1). 
If the defendant is innocent of wilful misrepresent- 
ation, even then, if the plaintiff was under a wrong 
impression and the defendant was aware of it, the 
contract could not stand. 
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Rnlm Kishori Lull Sircar (with him Babu Hamh 
Chandra Boy) for the respondent. Plaintiff k new ■ le 
0 ‘ *. . J. rtaht . He was a sub-tenant on the land 

for years. He entered into the contract with Ins eyes 
^Rescission can only be allowed under circumstances 

VZZ "Mentation the 

eo rtisnotc„i t ^ t epla^ r = 

? ^*0,0. ^ *** 
could have discovered the truth if he was so minded. 
Babu Hira Lai Sanyal , m repiv . 

HoutwoODASD OBAMAS W. This second appeal 
arises out of a suit brought by the plainU« tor rescissron 
of a contract and for return Jonnd by 

^Se defend^ —able — 

be directed ' to execute a conveyance in respect of the 
, (1 containing lawful and proper tenus. 

88 The case n tto first Court was consideret. on stx 
issues that were tamed and it is a curious circum- 
V p that in both the Courts below this case has been 
fl dded exclusively on a consideration of the 6th issue 
which carefully avoids all the real points which arise 

• the case That issue is whether the defendant has 

got any interest in the property proposed to be sold, 
and it so, whether that interest is transferable. Now 
without framing that issue at all it 1& . ® f d . 

unon the pleadings and upon tne facts that the deten 

ant has got an interest in the property and that that 
ant nas g But the question which 
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arises in this case is whether he had represented that 
interest to be other than it really was and whether he 
thereby had deceived the plaintiff into buying what 
he had no intention of buying. 

The simple questions, which the Subordinate Judge 
says are immaterial, raised in the 2nd, 3rd, 4th and Mozumdar. 
5th issues really entitle the plaintiff to have this ques- 
tion of misrepresentation discussed, because if he was 
deceived he is entitled to receive back the other halves 
of the currency notes, and the defendant is not 
entitled to receive the remainder of the consideration, 
and the plaintiff could not be barred by estoppel from 
rescinding the contract, if the contract was based on 
misrepresentation. 

The question whether the plaintiff was deceived 
is one which largely rests upon the question of the 
chukcini right. This the Subordinate Judge in the 
first Court has clearly decided erroneously. He says 
chukani right is not equivalent to occupancy right 
nor to mokarari istemrari, it always denotes a tem- 
porary right. But we have been asked to hold he 
was right on the authority of certain passages in 
Dr. W. W. Hunter’s Gazetteer for the district of 
Rungpur. Unfortunately those passages are self-con- 
tradictory and carry with them their own refutation. 

Dr. Hunter says chukanidars are under-tenants who 
hold their lands from cultivators of a higher class and 
can be ejected at the will of the superior tenant. He 
gives no authority for the statement. In another 
passage he speaks of chukanidars as mokararidars. 

We prefer to follow a far higher authority Dr. Field 
who went into the matter extremely carefully, col- 
lected a most valuable table of all the various tenures 
in Bengal, and specially dealt with the rights of 
jotedars and chukanidars under them in the district 
of Rungpur, from which this case comes. Citing the 
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report of the Rent Commission, in 1876 it is said that 
“a large majority of jotedars have small holdings and 
are raiyats proper. But a large number of jotedars 
have raiyats under them who are called either chak- 
anidars or korfa projas. The chukanidars too have 
often raiyats under them, and in some eases, especially 
in the larger jotes there are four or more degrees before 
you get to the actual cultivators. Jotes are saleable 
quite irrespective of the term daring which they have 
been held, whether jotes held direct from the zamindar 
or chukani jotes which are held from a jotedar. lhere 
is therefore a permanent element in these chukani 
rights which may develop into an occupancy right 
and they are freely saleable even before they develop 
into occupancy rights.” In this case if the defendant 
had such a right, it must have already matured into 
an occupancy right, inasmuch as he had held this 
chukani or so-called chukani for more than 12 years. 

The learned Judge in appeal says nothing about 
chukani rights ; but he finds as a fact that the defend- 
ant never had anything but a yearly tenancy created 
for one year for the purpose of building temporary 
dwelling-houses and carrying on jute business, and 
that lease stood in the name of the defendants’ brother 
who is dead, and the defendant is his hei.i\ The 
defendant continued to hold it after the expiration of 
the lease and no new lease was ever granted.. The 
plaintiff appears to have held this land or a portion of 
it on a sub-lease for 9 years. But on this finding it 
is clear that the tenancy is a precarious one, and that 
under the Transfer of Property Act the defendant and 
his vendee would be liable to be ejected on six months 
notice at the end of any year of tenancy. This 
certainly is not a chukani right. It is urged that- the 
defendant’s own pottah describes it as chukani right, 
and that the plaintiff cannot have been deceived, and 
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with clue diligence he could have discovered what the 
real right was. 

The question which really arises in this case is; 
did the defendant deceive the plaintiff by holding out 
to him according to the words of his own written 
statement that he had a chufc mi right for sale, which 
he was willing to let the plaintiff purchase for the 
purpose of permanently settling his nephew on the 
land, when he had in reality nothing but a leasehold 
from year to year transferable only under the Transfer 
of Property Act. It is clear from the written state- 
ment that the defendant knew that the plaintiffs’ 
intention was to permanently settle his nephew upon 
this land after the purchase ; and it has always been 
held as laid down in the case of Flight v. Barton (1), 
that if the vendor be informed by the purchaser of his 


1914 

JoaKffDM 

Nath.. , 
Goswami 

V. 

Chandra 
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object in buying and the lease contains covenants 
which will defeat that object, mere silence will in 
equity be equivalent to misrepresentation; in other 
words the defendant was bound to disclose to the 
plaintiff that the word chukani in his lease had no 
meaning or at any rate not the meaning which 
persons residing in the Rungpur district are entitled 
to attach to it. But this question can only be decided 
by a consideration of the various documents in the case 
which we are surprised to see the lower Courts do not 
appear to have taken any notice of with the exception 
oi the defendant’s, pottah. These documents are the 
title-deeds of the Shahs, the defendant’s title-deeds the 
kabala itself and the correspondence between- the 
parties. These documents have not been printed in 
the paper-book probably because the lower. Courts did 


whether the def 


theip.. But it is obvious that the questi 
defendant deceived the plaintiff* bain 


(1) (1882) 3 My. & K. 28 i 
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be decided without further reference to all these 

mA The case therefore must go back for consideration 
of this point. If it be found that the defendant hac 
nothing but a leasehold right from year to year under 
the Transfer of Property Act, and if the kabala and t 
correspondence show that he purported to sell the 
chuJcani right and not merely the r'gW Lhe acquire^ 
from the Shahs, whatever that right mi fe lit «, 
the defendant most be held to be guilty o fraudulen 
concealment anti the plaintiff is entitled to ta n 
half-notes back and cancel the contract. « on the 
other hand it be held that the defendant 
right as defined by Dr. Field and as generally eoog 
nised in the Bnngpnr district, or that the pin ■ *_ 
had full knowledge that what is described as chutcam 
rio'ht in the pottah of the defendant was nothing moie 
than a transferable yearly tenancy for non-agricu 
tnral purposes, then the plaintiff cannot succeed. . 
regards the contention that the plaintiff l ad the 
me!ns to discover the truth with ordinary diligence 
we may again point ont that if the use of e woi 

chukam in the defendant’s titie-deedsmmM the 

mi si i n tiff or if as the plaintiff says, the defendant! 
p io show him his title-deeds, then the exception 

to section 19 of the Contract Act dees u0 ‘ “J® ^ 
The case will go back to the lower Court t0 > “ 
decided with reference to the directions we have given 
in this iudgment. The lower Court will not take any 

m ■! Knt will consider the evidence and 

further evidence but wiLi consiae 
the documents that are already on the record. 

.... t i 


costs will abide tbe result. 
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APPELLATE CIVIL 


Before Jenkins and Woodroffe J. 


ABDULLAH HOSSEIN CHOWDHURY 


ADMINISTRATOR-GENERAL OP BENGAL 


Leave to appeal to Privy Council— Application — Civil Procedure Code 
( Act V of 1908) 8. 110 — Computation of time — Limitation Act {IX 
of 1908) s. 12, whether ultra vires — Legislative powers of the 
Governor-General in Council — Order in Council , 1838 — Government 
of India Act , 1858 {21 & 22 Viet. c. 106) s. 64 — Indian Councils Act , 
1861 {24 & 25 Viet. c. 67)— Letters Patent 1865 ss. 39, 44. 


Section 12 of the Limitation Act of 1908 applies to applications for 
leave to appeal to His Majesty in Council. 

Section 12, sub-cl. ( 2 ) which enacts that “ in computing the period of 
limitation prescribed for an application for leave to appeal , . „ the time 

requisite for obtaining a copy of the decree . appealed from . . . 

shall be excluded” was within the legislative powers of the Governor- 
General in Council, not being in contravention of section 64 of the Govern- 
ment of India Act 1858, and is not ultra vires. 

Eastern Mortgage and Agency Company , Limited v. Puma Chandra 
Sarbagna (1), Lakshmanan v. Peryasami (2), Anderson v. Periasami (3), 
In re Sita Ram Kesho (4), Thurai Rajah v. Jainilabdeen Rowthan (5), 
Moroha Ramchandra v. Ghanasham Nilkant Nadkami (6), Motichand v. 
Ganga Parshad Singh (7) referred to. 


Application by the plaintiff, Abdullah Hossein 
Chowdhury, for leave to appeal to His Majesty in 
Council from the judgment of Coxe and Ray JJ. (8). 


Application for leave to appeal to His Majesty in Council, No. 85 of 


(8) (1913) I.L. R. 41 Calc. 148. 
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It was conceded that if: the applicati 
lime a certificate should issue. Ihe 
was whether the application was withi 

order in Council, dated the 10th M 
declared “ that from and after the 81st < 
next, no appeal to Her Majesty her h 
sors in Council, shall he allowed 
Majesty’s Supreme Courts of Jud. 

William in Bengal • • • • * a *V 

for that purpose be presented with 
months from the day of the date o 
decree or decretal order eomplainec o 
value of the matter in dispute slial 
sum of ten thousand Company s 
...» See S a fiord and Wheefe 

Practice, p. 491. T 

By section 12, sub. cl. (2) of the L 

1908 it was provided that in- compu 
limitation prescribed for . • 

for leave to appeal . • • • t * ie 

obtaining a copy of the decree 

from • • • shall be excluded. 

The petition for leave was presen 
calendar months from the date of th 
computing the period of limitation, 
for obtaining a copy ot the decree 
application was within time. 1 
should such time he excluded in coi 
of limitation and resolved itself ml 
of whether section 12, sub. cl. (2) 
Act of 1908 as set out, above was 
regard to the declaration ' contain© 
Council of 1838. 
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r» h m The very point involved in this matter 

L" - HU TO» 

o/ Imam AU Beg (3). Under the U“^Uou - Acto^ 
1817 the time within which the application • 

! ’ :.^l o the Privy Oonncil, had to be made was 

si. months from the decree , Maroia Ramchandra 
dhanasham Nilkant Nadkarni (S), in the ma.er of 
ZiZ of Sita Ram Kesko (4), Jawahvr La v. 

«v 

eo Jmrl"* 0/ Ec-nta,/ (9). B is clear tom the 
authorities that section 5 oi the Limitation Act o IS , 

Privy Oonncil. The^ecm Sfcrtajna (10) 

17“' u^dei section 18 of the Limitation Act of 
7m caZt be taken as binding, as the presen aigm 

mentwas not advanced or considered m that case. 

There is no reason why the time requisite fox obtain 
L a copy of the decree should be excluded, as it is 
not necessary to file a copy of the judgment of the 
Hiuh Court at the time of presenting the petition. 

F , gh ha „ been the practice to exclude such time,m 
13 etlZe venoi of limitation: but the present 
“oSonV never before been urged and the matter 
is one of first impression. The amendments in i 
resections 5 and ,by - — £- 

p. A. and Money's 

Digest, Yol. I., P- CXXXV, were also retenal to. 

c t & it q iQB ( 6 ) (1843) 3 Moo. I. A. 220. 

w cu JS 7. mom » m». e. i. a. 

(8) (1878) L L. Fw l Oaic. 43 1, 
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Babu Gunada Charan Sen , for the P et ^ e ^ 
Indian Legislature was entirely competent 

lsTsub-section (2) of tie Li— Actof 
The legislative powers of the Indian L g- 
deflnefhy section 22 of the Indian Councils Act 
(If! 25 Viet., c. 67). It is true to one o 
exceptions provided by that sect on is he Go 
of India Act 1858 (21 4 22 Viet., c 106) But 
exception does not operate o affect t ‘ 

issue in the present application. T1 3 
Government of India Act 1858, as appeal* 
title, the preamble and the various ^visions 
Act was to regulate the administrative gover 
TlnZ and not to regulate the procedure 
Courts. The object was m particular l 
for the transfer of the government of this 
from the East India Company to the Crown 

make the necessary administrative changes f( 
purpose. Section 61 refers to the Charter gi 
to Hu* India Company and the execute 
administrative government of hta * 
purport to fetter the absolute right of the 
Legislature to pass any Act relating to e • 
station of justice, or the P r0 “ d “ e * tii 
The matter is placed beyond dodbt ' by 1 ^ 
the Charter Act of 1861 (24 4 25 Viet o. 104) 

was passed in the same year as the Indian iC 

srs^;;u2x"r B o.Her 
of A ., shall he taken to be 

Se 0 trthe O said High Courts . ... so far as 
consistent with the provisions of this Act 
Letters Patent to he issued in pursuance 
anhiect to the legislative powers in re. 
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, nfft»¥»«said of the Governor-General of 

1914 the matters utoiesaiu 01 ^ T , p r pH « rq 

— India in Council.'’ See also section , . 

-S™ 1 p at< . nt ot the Calcutta High Court issued m !»•>•« 

Ohowdhcry . pursuance ot the Charter Act, by section 38 provu os 

— *» *. council 

tkatok- vides that “all the provisions ot these 

"SSu" Utters Patent are subject to Hro legislanve poweui 

of the Governor-General in Council. Notw.thstand- 

i„g the Order in Council ol 1838 variations have 

been introduced in respect ot cases idling w.thin tt» 

second clause of section UO ot the Code ot C t 1 

Procedure. This has presumably been . lone by ' u 

of the authority of the Charter Act P6 . 

[Jenkins C..1 . What, is the history o. 

of the Limitation Act of 1908?] , p . 

The provision originally appeared m the luvj 
Council Appeals Act (VI of 1871) : section 8 was as 
follows - “Such application must ordinarily be made 
“S' six monti from the date of such decree. 

But if that period expires when the Court is closed, 

to application may be made on the day hat *c 

omirf re-opens.” This Act was repealed by the Lode 

( Act X of 1877) : but section 599 of the Code of 18< t 
produced that provision » **£ 
repealed by the Limitation Act (XV of L ), 
same period of limitation namely, six months horn the 
date of the decree appealed against, is prescribed by 
tt 177 of the Limitation Act of 1877-and the same 
period is prescribed by Art 179 of the Limitation Act 
of 1908 It is to be observed if section 12 of the 
Limitation Act of 1908 be ultra vires so must sec- 
tion 8 of the Privy Councils Act of 18(1 have been 

ultra vires. I rely on Eastern Mortgage ^ Agency^ 

rn Ld v Puma Chandra Sarbagna (1) which 
wa‘; a decision under section 12 of the Limitation 
(1 ) (1912) I. L. R. 39 Gale. 510. 





Jenkins 0. J. This is an application by one who 
lesires to appeal to His Majesty to Council for a cer i- 
icate that as regards amount or value and nature the 
jase fulfils the requirements of section 1 

Civil Procedure Code. 

It is conceded that if the application is witln 
time a certificate ought to issue : it is however con- 
tended that the appeal is not within thepenodof . - 

calendar months prescribed by the Order m Council 
f 1838 To this it is answered that the application 
$ ’Sin .U months from the date of the decree 
appealed from, if, in computing the period of kun a 
tfon the time requisite for obtaining a copy of the 

de ThVorfei U 1n d Council does not expressly allow 
tills exclusion; bat the Limitation Act of 1908 section 
purports to direct it. The question for our decision 
’whether it was within the competence of the Indmn 
Legislature to enact this provision. The Go^inor 

General in Council has power at legislative meetings 

to make laws for all Courts within British India subject 

, certain exceptions, and among them is this that he 

cannoTmake any. law repealing or a« any p^ 
vision of the Government of India Act 1858 {See the 
ndian Councils Act 24 & 25 Victi m 67, s. 22.) 

(1) (1B75) 15 B. L. B. 221. - ' : 
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. , f iqri o Although the point involved in the « 

Act of L • • raised in argument in Oaja- abduu.au 

present application wa,.. iaise » „ ' n n\ H ossein 

rfhur pershad v. The Widows of A mam Ah h<0 ( ). ohowdhum 
cliiav rni^p pnna turned on & 

no decision, was come to. lhe c . adminis, 

. f ;,,,.pmiiaritv The other authorities cited TRAT0B . 

question of meguLaiity. •*- _ L ._ GE!rei£AL 0 

by the opposite party were decisions undei the Lin 

tation Act of 1877 and hence inapplicable. 

Mr.Chakravarti, in reply- 

1J - A,n. firtn mill. 



42 







Abdullah 

Hosskin 

Ceowdhuby 

V, 

Adminis- 
trator- 
General OF 
Bengal. 

Jenkins G.J. 


INDIAN LAW REPORTS. [VOL. XLIT. 

Section 64 of the Government of India Act, 1858, 
provides that all Acts and provisions now in force 
under Charter or otherwise concerning India shall 
subject to the provisions of this Act continue in ^orce 
and be construed as referring to the Secretary of State 
in Council in the place of the said Company anil the 
Court of Directors and Court of Proprietors thereof. _ 
Therefore, it is contended, section 12 of the Limi- 
tation Act so far as it relates to an application tor 
leave to appeal to His Majesty in Council was beyond 
the powers of the Indian Legislature. 

This section is not the first instance in which the 
Indian Legislature has made provisions wine 1 )U1 P 01 
to modify the absolute terms of the order of 1888 
Thus by the Privy Council Appeals Act, 1874, it was 
provided that applications by any one desiring _o 
appeal to Her Majesty in Council must y 

be made within six months from the date the 
decree ; but if that period expired when the Court 
was closed the application might be made on _ the < ^y 
the Court re-opened (see section 8). The Bill wine 
afterwards became this Act is said to have been sub- 
mitted to and approved by the : Judicial Committee 
^ note in Whitley Stoke’s Anglo-Indian Codes, Vol. 

II, page 435). 

I have looked further into this, and found a s jaie 
ment by Mr. Arthur Hobhouse, as he then was, which 
fully bears out this note. Addressing the Governor- 
General’s Council he said, “ the Bill was now put into 
a shape which was acceptable to the Judicial Com- 
mittee of the Privy Council. The Secretary of State 
had been in correspondence with the Judicial Com- 
mittee at our desire and they had approved of the i 

as it stood.” : j , 1Q7 * 

This provision was repeated in the Codes of Lo 
. ... . • V aa\ ~ .3 4-Lfc nn /yJy l.Vi (O ttAI'Vfil CITY 

-i f nOCl / ^ ^ 



was repealed in 1888 that was not, as ™ 

• reason of any doubt as to the eom- A= . 

adian Legislature. Ohowi.hu.v 

ntion Act of 1877 it was provided that ^ 
n , the admission of an appeal to Hex TBAT0S . 
mcil should be presented within six G—JJ- 
0 date of the decree appealed against 

minion was once expressed that this 
repealed by the Code of 1882, SazuP 
:lo(l) no doubt seems ever to have bee 
to the power of the Indian Legislature 

* subject, 

v Periammi (3), la re Sita Sam 
urai Saiah v. JainilaUeen Boston 
;amchandra v. Ghanasham N lkant 
Prior to 1871 the more general view 
seems to have been that when the time 
expired in vacation the petition could 
xted on the day the Court re-opened 
Skinner (7)]. But I And that it has 
the established practice to receive an 
ld e on the day the Court re-opens though 

■escribed six months, and this ^ be n 

section 8 of the Privy Council Appeals 
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witliin the terms of either section. The Limitation 
Act of 1908 Las been extended to such an application. 

I do not rely on the decision in Eastern Mortgage 
and Agency Co ., LA. v. Puma Chandra Earhagna (I). 
as showing that this extension was valid as the objec- 
tion to the powers of the Indian Legislature was not 
advanced in that case. This is the first occasion on 
which the point has been taken. But if section 8 of 
the Privy Council Act of 1871 was within the com- 
petence of the Indian Legislature, I think section 12 
of the Limitation Act of 1908 must equally have been 
within its powers. And I have shown that there is 
strong reason for thinking that section 8 wa s valid 
legislation. 

The Court's power to deal with applications for 
leave to appeal rests primarily on clause 39 of the 
Letters Patent, which ordains that any person may 
appeal to the Privy Council in the cases there men- 
tioned : “ Subject always to such rules and orders as 
are now in force or may from time to time be made 
respecting appeals to Ourselves in Council from the 
Courts of the said Presidency; except so far as the 
said existing rules and orders are hereby varied ami 
subject also to such further rules and orders as We 
may with the advice of Our Privy Council hereafter 
make in that behalf.” 

Clause 44 of the Letters Patent is in these terms : 

“And We do further ordain and declare that all the 

provisions of these Our Letters Patent are subject to 
the legislative powers of the Governor-General in 
Council, exercised at meetings for the purpose of 

making laws and regulations, ma T 

be in all respects amended and altered thereby. 

Apart from section 64 of the Government of Iqdia 
Act 1858 there would seem to be no bar to the 
(1) (1912) I. L. E. 39 (Me. 510, 
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legislation under consideration, -^ven 
legislation regarding the admission of a 

the prerogative of the Crown [see Mott ( 
cm Parshad Singh (1)], still it would n 
invalid by reason of that only though 
power of disallowance by the Crown. * 
the enactment of section 12 of . the L 

1908, so far as it relates to applications 

appeal to His Majesty in Council, is 
section 64 of the Government ot India A 
whole section must be read, and it. 
in mind that it is a part of an Act dea 
transfer to the Crown of the Governmer 
The conclusion then to which I 
section 12 of the Limitation Act of 19( 
the legislative powers of the Governmei 
that the present application is within 1 
licate, must, therefore, issue that as reg; 

value and nature the case fulfils the i 

section 110 of the Code. 

The respondent must bear the costs 

cation. 


Abdullah 

Hossein 

Ohowdiiukv 


Adminis- 

TRATOtt- 

Gkherah of 
Bengal. 


Woodroffe J. I agree 


Certificate granted 
. R. 29 I. A. 40, 42. 
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qhi a?zd Air — Ancient light , infringement of * msauce 
, frigh t-Requirement of light for the ordinary purpose* of 
cy or business of the tenement according to the ordinary 
' mankind— Concurrent findings of fact-Grounds of appeal 
tot to fact, but to pure question of law. 

se whicli was an appeal in an action for damages for the m- 

,£ the appellants' alleged rights of light and air, the Judicial 
sld that though there were concurrent findings of fact in tie 

, yet the grounds of appeal did not relate to those findings 

estion whether the Courts below had taken the proper vie w 
[ rights of the appellants, and whether, accordingly, the test 

iad applied on the question of the infringement of the appel- 
was the correct one. That was a pure question of law which 

nrned upon the interpretation to be given to the decision of the 
Lords in Colls v. The Home and Colonial Stores (1), when con- 
uh decision of the House of Lords 
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In the judgment of the House of the Lords in .oily v. Kim (1) there was 

***** “ b \ c r ®; ?£% 

*UW tta. the to ... toted by 1*4 Durey 1. . the .to » 

that decision, and that it accurately formulated the law on the subject 

I.L High Court, m the P r«en. to. «» Court o< « i.toto «*£4 

Lord Davey’s opinion, and applied it consistently to the faudmg of fa t 

t which be cam!; and the Appellate Court had substantially taken h 
same test. Their Lordships, therefore, affirmed the judgmen s o 
Courts below, and dismissed the appeal. 

Appeal 17 of 1913 from a judgment and decree 
(1st August 1911) of the High Court at Calcutta m its 

Appellate Civil Jurisdiction, which affirmed a ju g_ 

ment and decree (29th March 1911) of Stephen J. a 
Judge of the same Court in its ordinary ongmaL 

* The plaintiffs were appellants to His Majesty in 
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On this appeal, 

De Gruyther K. G. and A. 
pondents, took a prelimina 
ing of the appeal on the g 
Court had affirmed the decii 
there were concurrent findir 
that no actionable nuisance 
no damage had been sustain 
(1) [1907] A. C. 1 


Council. . , . , 

The main question for determination m this appeal 

vas to the whether the appellants were entitled to 
■elief by injunction or damages for an alleged inter- 
ference with their rights to access of light and air to 

ieir house and premises 7, Esplanade East, in Calcutta. 
The facts are fully stated, and the judgments of the 

Courts are set out iu the report of the hearing of the 

case on appeal to the High Court (Sir LiTOMC® 
Jenkins C. J. and Woodkoffe J.) which will be 
found in I. L. R. 39 Calc. 59. 
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reason, of the depreciation in value of their house and 
premises ; and there was no substantial quest ion oi 
law; it was submitted, therefore, that no appeal lay. 
Reference was made to the Civil Procedure Code (Act, 
Y of 1908) section 110; Sajjad Biisain \\ Wadr Ali 
Khan (1) ; and Karuppanan Servai v. Srinimmn 
Chetti (2). Reference was made on the merits of the 
case to Colls v. Home and Colonial Stores (hi ; Hu/guis 
v. Betts (4) and Jolly v. Kim (5). ; it being contended 
that the principles of law applicable to the presen ( 
case, which were laid down in those cases, had been 
rightly applied by the High Court: and that the 
appellants had failed to establish any ground for the 
relief sought by them. 

Upjohn K.C. , Hudson K.C. and W. E. Vernon . for 
the appellants, contended that the evidence in the case 
clearly proved that the respondents’ new building 
caused a nuisance or illegal obstruction to the appel- 
lants’ ancient windows ; that by reason of the erection 
of the building the appellants’ premises had been, to a 
substantial degree, rendered less fit for the purpose 
of busines or occupation ; that such erection had sensi- 
bly interfered, according to the ordinary notions of 
mankind, with the comfort and convenience of the 
appellants’ building as a residence, and its usefulness 
as a place of business ; and that the question whether 
suffic 1 ent light was left for the purposes of a dwelling 
house and place of business was not the test to be 
applied in order to ascertain whether the respondents’ 
buildings constituted an actionable nuisance; but the 
test was whether there had been a diminution of 
light caused sufficient to amount to a nuisance. The 


19041 A. 0. 179. 
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arguments were based on Colls v. Home and Colonial 1914 
Stores (1) and Kine v. Jolly (2) and, on appeal, Jolly v. 

Kine (3) ; and it was contended that as to what was the li0 ”‘ 

proper test the Judges in those eases had differed in 
opinion, and that the decision on the question in the 
former case had not been altogether supported by the 
Court of Appeal or in the latter case on appeal. The 
proper test had not been applied to the present case 
by the High Court, which had therefore not taken a 
proper view of the appellants’ rights. Griffiths v. 
Richard Clay and Sons, Limit ed(i) was also referred 
to. The appellants, it was submitted, had a cause of 
action against the respondents, and were entitled to 
damages for the injury caused to their rights. 

The respondents were not further heard. 


The judgment of their Lordships was delivered by 

Lord Moulton. The action in which the present May n. 
appeal is brought is an action in which the appellants 
sued the respondents for infringement of certain 
rights of light possessed by them in connection with 
premises known as 7, Esplanade East, Calcutta, of 
which the}- owned the freehold. The respondents had 
erected a building known as 8, Esplanade East, 

Calcutta, lying to the east of the appellant’s premises 
and so situated that the western walls of the respond- 
ents’ buildings were parallel to and at a distance of 
17 feet from the eastern wall of the appellants’ build- 
ing. The ground on which the respondents’ building 
was erected had for more than 20 years previously 
been occupied by much lower buildings, and it is 
conceded that the appellants had acquired rights of 





I 
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premises. The new buildings of the respondents 
-really exceed in height the former buildings upon 
the site and decreased the amount of light coming to 
the eastern windows of the appellants, and it is in 
respect of this interference with the access of light to 
their windows that the appellants brought the action. 

The action came on for trial with witnesses be tote 
the Hon. Mr. Justice Stephen, sitting as a Judge ot 
the High Court of Judicature at Port William m 
Bengal, in. its ordinary civil jurisdiction, and on the 
29th day of March 1911 he gave judgment* dismissing 
the action. An appeal was brought from that judg- 
ment to the High Court of Judicature at Fort William 
in Bengal in its appellate jurisdiction, and on the 1st 
day of August 1911 judgment was delivered by that 
Court dismissing the appeal. It is from this j udgiuent 

that the present appeal is brought. 

Both in the Court of first instance and in the 
Court of Appeal the facts of the case are dealt with 
in detail, and clear findings are given on all relevant 
points of fact. Their Lordships can find no material 
difference between the views taken by the two Courts 
on these points of fact, though the expressions used 
may not be in all cases identical. Their Lordships 
therefore would feel justified in holding, if it were 
necessary, that this is a case of concurrent findings of 
fact. But in truth the grounds of appeal do not relate 
to these findings of fact, but to the question whether 
the Courts below have taken the proper view of the 
legal rights of the appellants, and whether accordingly, 
the test which they applied as to whether those rights 
had been infringed was the correct one. This is 
a 1 pure question of law, and it was admitted bv 
counsel for the appellants that it practically turns 
upon the interpretation to be given to the well-known 

decision of the House of Lords in the case of Colls v. 
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The Home ancl Colonial Stores (1 ), when considered 
in connect ion with the later decision of the House of 
Lords in Jolly v. Kins (2). 

Their Lordships do not consider that it is either 
necessary or profitable to go into the history of the 
divergent views in respect of the nature and extent of 
rights of light acquired by prescription that prevailed 
in the Courts prior to the decision in Coils' s Case (1). 
It suffices to say that one stream of authorities 
gave countenance to the view that by the enjoyment 
of light for a period of 20 years, there could be 
acquired an indefeasible right to the enjoyment of a 
like amount of light in the future. The conflicting 
stream of authorities countenanced the view that 
nothing constituted an infringement of rights of light 
which did not amount to an actionable nuisance, so 
that the amplitude of previous enjoyment was no 
measure of the rights acquired thereby. This conflict 
of views was fully recognised by the noble Lords who 
took part in the decision of Coils's Case (1), and there 
can be no doubt that it was their intention to decide 
between them, and to lay down the law in such a 
manner as to prevent uncertainty in the future. 

Mr. Justice Stephen takes, as expressing the law 
laid down by this decision, the following quotation 
from the opinion of Lord Davey in that case : — 

u The owner .... of the dominant tenement is eutitled to the 
uninterrupted access through his ancient windows of a quantity of light, 
the measure of which is what is required for the ordinary purposes of 
inhabitancy or business of the tenement according to the ordinary notions 
of mankind .... The single question in these cases is still what it 
was in the days of Lord Eardwicke and Lord Eldon — whether the obstruc- 
tion complained of is a nuisance?” 

And the Court of Appeal, although they do not so 
directly base their judgment on the above passage in 
Lord Davey’s opinion, appear to their Lordships to 
(1) [1904) A. 0. 179. (2) [1907] A. C. 1, 
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have substantially taken the same test. But in their 
Lordships’ opinion it is not necessary to examine 
minutely the verbal differences between the expres- 
sions used in the Court of Appeal and by the Judge 
of first instance. They accept in full the findings on 
fact of the Judge of first instance, and they are of 
opinion that he has consistently applied to them the 
legal test above formulated. The only question there- 
fore is whether it accurately formulates the law on 
the subject. 

It is evident on reading the opinion of Lord Davey 
that he intended the passage to be a precise formula- 
tion of the rights of a dominant tenement in respect 
of ancient lights, and his opinion was formally 
accepted by Lord Robertson who also took part in 
the decision. The opinion of the Lord Chancellor in 
that case is eqnally clear on the essential points that 
the easement acquired by ancient lights is not 
measured by the amount of light enjoyed during the 
period of prescription, and that there is no infringe- 
ment unless that which is done amounts to a nuisance. 
It has been suggested that a different view is to be 
found in the opinions of Lord Macnaghten and Lord 
Lindley, but although there are passages in these 
opinions which might if they stood alone indicate 
that those noble Lords considered that to some extent 
the amount of light enjoyed in the past might in- 
fluence the rights acquired for the future, there is no 
reason to think there was any intention on the part 
of those noble Lords to differ from the conclusions 
of their colleagues. It must be taken therefore that 
the House of Lords adopted the formulation of the 
■ law given by Lord Davey as above mentioned. 

But if any doubt remained on the point it is in 
their Lordships’ opinion set at rest by a consideration 
of the subsequent decision of the House of Lords in 
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the case of Jolly v. Kim (1). In that case Mr. Justice 
Kekewich had found as a fact that the obstruction 
amounted to a nuisance, but in the course of his Judg- 
ment said that the room affected was “ still a well- 
lighted room.” He gave judgment for the plaintiff. On 
appeal to the Court of Appeal there was a division of 
opinion among the judges. Homer, L.J., held that 
under the decision in Coils's Case (2) the finding that 
it was still a well-lighted room was fatal to the 
plaintiffs’ claim. Vaughan Williams and Cozens 
Hardy, L.JJ., held to the contrary. On appeal to the 
House of Lords their Lordships were equally divided 
and accordingly the appeal was dismissed. But this 
division of opinion was not due to any doubt as to the 
law to be applied. The Lord Chancellor gives his 
opinion on the law as laid down in Coils's Case (2) in 
the following words : — 

“The right of the owner or occupier of a dominant tenement to light 
is based upon the principle stated by Lord Hardwicke in 1752, in Fish- 
mongers Company v. East Lidia Company (3), that he is not to be 
molested by what would be equivalent to a nuisance. He does not obtain 
by his easement a right to all the light he lias enjoyed. He obtains a right 
to so much of it as will suffice for the ordinary purposes of inhabitancy Or 
business according to the ordinary notions of mankind having regard to the 
locality and surroundings. That is the basis on which the decision of this 
House proceeded.” 

Lord James of Hereford concurred Lu tlie judgment 
delivered by the Lord Chancellor. 

These were the judgments of the two noble Lords 
who were in favour of dismissing the appeal. On the 
other hand, Lord Robertson was of opinion that the 
appeal should be allowed and in his opinion says : — 

“ I adhere, as I did in Colin’s Case (2) to the definition given by Lord 
Davey in entire accordance with the judgments of the other noble and 
learned Lords. According to that definition the quantity of light to which 

(1) [1907] A. 0. 1. (2) [1904] A. 0. 179. 

(3) (1752) 1 Dick. 163. 


Robson. 


A 



l INDIAN LAW REPORTS. [VOL. XLII. 

1914 right is acquired iu 20 years is ' what is required for the ordinary purposes 

— — of inhabitancy or business of the tenement according to the ordinary 

■'° L notions of mankind ’ ” 

Hobson. Lord Atkinson, wlio was the other member of the 
Court, was also in favour of allowing the appeal, and 
referring to the decision in Coils's Case (1) lie says:— 

“ It would appear to ma that that case established the principle that 
there must be an invasion of the legal right of the owner of the dominant 
tenement sufficient to amount to a nuisance in order to give him a right of 
action, and that as long as he receives through the windows of his dwelling- 
house, or in the case of a particular room in his dwelling-house, through 
the windows of that room, an amount of light which, to use the words of 
James, L.-J., in Kelk v. Pearson (2) is 1 suftieien ’ according to the ordinary 
notions of mankind for the comfortable use and enjoyment ’ of Ids dwelling- 
house. or of the room in it, as the case may be, no nuisance lias as regards 
him been created, and no legal wrong has been inflicted upon him.” 

And although lie does not expressly repeat the 
well-known passage from Lord Davey’s opinion in 
Coils’s Case (I) he sliows by tlie language which he 
uses that he thoroughly agrees with it, and says that 
to him it appears to be of general application. 

In the judgment of the House of Lords in Jolly v. 
Kine (3) there is therefore an authoritative exposition 
of the decision in Coils’s Gase{l), audit is established 
that the law as formulated by Lord Davey is the law 
laid down by that decision. It is somewhat remarkable 
therefore that counsel for the appellants should have 
sought to treat the decision in Jolly v. Kine (3) as 
throwing some doubt upon the interpretation of the 
decision in Coils’s Case (1), operating, if such an expres- 
sion could be used, to weaken it in the direction of 
directing that regard should be had to the extent of 
previous enjoyment of light. The only explanation of 
such a view is that the appeal was in the end dismissed, 
inasmuch as the House was equally divided. But this 

A.; :■ (1) [1904] A. C. 179. (2) (1871) L. B. 6 Oh. App. 809. 

(3) [1907] 4.0. 1. 
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was in no way due to any difference o opinion as 
t0 the law. but to the fact that the Lord Chancellor 
felt himself entitled to disregard the finding that 
the room was "still a well-lighted room” in the sense 
which those words would naturally convey and to 
hold them as meaning that it would have been con- 
sidered to be well-lighted according to the standard 
of a crowded city.” His Lordship was led to this 
conclusion by passages in the evidence and the con- 
text of Mr. Justice Kokewiclis judgment. It was on 
this ground alone that, he was in favour of dismissing 
the appeal, and therefore the actual result in that 
ease has no bearing on its effect as an authonta i 
explanation of the law laid down in Colls s Case (1). 

Their Lordships are therefore of opinion that 
the learned Judge at the trial took the proper test 
as to whether or not there had been an infringement 
of the rights of the appellants and that he applied, it 
correctly to the facts of the case. They are therefore 
of opinion that his judgment was right and that the 
Court of Appeal was right in affirming it. and they 
will humbly advise His Majesty that the present 
appeal should be dismissed with costs. 

A rm />/7 7 missed* 


Solicitors for the appellants : Westbury. Preston, 
& Stavridi. 

Solicitors for the respondents, the Members ot 
Mackintosh Burn & Co.: Watkins $ Hunter. 
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AprilH, 22; 
May 11. 


PRIVY COUNCIL. 


BIJRAJ NOPAN 1 


PURA SUNDARY BASES. 

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL,] 

Vendor and Purchaser — Conveyance by executor as beneficial owner — (Jon* 
str action of deed of sale — Inconsistency between recitals and operative, 
■part of deed — Omission to state expressly that he was conveying the 
property sold in his capacity of executor. 

Held (reversing the appellate decision of the High Court, and restoring 
that of the first Court), that on the construction of a deed of sale, and on 
the evidence in, and under the circumstances of the ease, the title vested in 
an executor passed to the appellants under the deed, by which lie together 
with other vendors purported to convey u ali his estate, right, title, claim, 
and demand whatsoever” in the property sold, although he did not expressly 
state therein that he was conveying the property in his capacity as executor. 
The plain legal interpretation of the deed should not be allowed to be affected 
by speculations as to what particular rights existing in the various vendors 
were present to the minds of some or all of the parties to the conveyance at 
the date of its execution. The deed stated plainly that whatever right en- 
title the vendors possessed was to go to support the conveyance, and it is 
a settled rule that the meaning of a deed is to be decided by the language 
used interpreted in a natural sense. 

Appeal No. 99 of 1912 from a judgment and decree 
(25th January 1910) of the High Court at Calcutta in 
the appellate jurisdiction, reversed a judgment and 
decree (15th February 1909) of the same Court in the 
exercise of its ordinary original civil jurisdiction. 

The defendants were the appellants to His Majesty 
in Council. 

The main question for determination in the present 
appeal was whether the title vested in an executor 

9 Present : Lord Dunedin, Lord Moulton, Sir John Edge and 
Mr. Ameer Ali. 
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passed to the ai>pellants under a conveyance executed 
by him, by which he conveyed “all his estate, right, 
title, claim and demand whatsoever,” without ex- 
pressly stating therein that he was conveying the 
property in his capacity as executor. 

The facts are fully stated in the report of the case 
on appeal before the High Court (Sir Lawrence 
Jenkins C. J. and Woodroffe J.) which will be found 
in I. L. 11. 57 Calc. 362. 

On this appeal, 

Sir It. Finlay K. C. and B. Dube, for the appellants, 
contended that there was in the will no restriction on 
the alienation of the property. The permission of the 
High Court was not necessary; the executor was 
mistaken in applying for it: see section 90 of the 
Probate and Administration Act (V of 1881). The fact 
that one of the vendors was an executor made no 
difference to the transaction ; his failure to describe 
himself as executor did not affect the sale : the case 
of Preonath Karcir v. Surf a Coomar Gosivami (1) was 
referred to. In the construction of the deed of sale 
there was no ambiguity in the disposing part of the 
deed as to what the vendors were, selling ; it was “ all 
the estate, right, title, interest, claim and demand 
whatsoever of the vendors unto and upon” the pro- 
perty. That included, it was submitted, the right in 
the property of Hemendranath as executor of the will 
of Premchand Bysack. The property claimed was 
alleged to be striclhan property which the respondent 
inherited from her mother Katyani Dasi : see Mayne’s 
Hindu Law, 7tli Edn. page 900, paragraph 632; but 
she had failed to prove that her mother’s title to the 
legacy in the will had been completed before her 

tl) (1891)1. L. R. 19 Calc., 26. 
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death by the assent of the executor to the legacy. 
The respondent was not equitably entitled to the 
relief claimed by her. In any ease she was not en- 
titled to recover her share of the house in dispute 
without paying her portion of the mortgage debt, and 
of the annuity discharged by the appellants. The 
decision of the Original Court (Stephen J.) was, it 
was contended, correct. 

De Gfruyther K. G. and A. M. Dunne , for the res- 
pondent, contended that she had established against 
the appellants her title to a moiety of the house and 
premises in dispute ; and that the conveyance of 12th 
December 1900 did not pass or affect her right to the 
said moiety, The deed did not purport to convey any 
of the rights Hemendranath Bysack had as executor 
to the appellants. The executorship had in fact come 
to an end at the date of the deed ; and the deed itself 
stated so. The deed of sale was executed 11 years 
after the death of the testator ; and according to the 
statement in the petition for probate there were no 
debts payable by the testator. On the facts Hemen- 
dranath did not retain the property in his hands as 
executor. None of the three vendors, who purported 
to convey the property, had any title in it : the con- 
veyance absolutely denies the respondent’s title, and 
could not therefore convey her rights and interests. 
The vendors claimed title through Katya ni Dasi who 
was a specific legatee, and the executor assented to 
the legacy, and therefore he had no title to this pro- 
perty which he could convey, because, on assenting, 
his title as executor was displaced and came to an 
end. The Probate and Administration Act (V of 1881) 
section 112 was referred to. . [Lord Moulton. That is 
a question of fact, and should have been raised in the 
Court of first instance]. The respondents were minors 
at the time. 
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Sir R. Finlay K. G., in reply. The point raised at 
the end of the argument for the respondent was not 
only not raised previously in. the suit, but. was abso- 
lutely inconsistent with the pleadings, where there 
was no mention of it ; nor was it suggested in the 
grounds of appeal. 


Bijraj 

NO FAN I 

V, 

Pur a 

SUNDARY 

Dasee. 


The judgment of their Lordships was delivered by 
Lord Moulton. This is an appeal in a suit 
brought by the respondent against the appellants for ' 
a declaration of her title to an equal undivided half 
part or share in a certain house and premises known 
as 8, Sobharam Bysack's Street, Calcutta, and for 
recovery of the premises from the appellants, in 
whose possession they were at the commencement of 
the suit, with an inquiry as to mesne profits. The 
facts of the case, so far as they are material, are not 
now in dispute, and are as follows : — 

The house and premises originally belonged to 
Prem C ha nil Bysack, who died on the 13th June 1886, 
leaving a will dated 25th October 1884. By his will 
the said testator devised and bequeathed the said 
house and premises “ to his daughter, Katyani Dasee, 
and her heirs absolutely,” subject to two charges of 
20 rupees per month, payable to two of his daughters- 
in-law and their children as and for periods specified 
in the will. He appointed as executors Shambhoo 
Nath Bysack (the husband of his daughter Katyani 
Dasee), and two of her sons, Hemendra Nath By sack 
and Ratanlal Bysack. On application for probate of 
this will, the executors found that a caveat had been 
entered by some of the relations of the deceased 
testator, who alleged that the will was a forgery. 
This led to a suit, where, after a prolonged inquiry ; 
the Court, on the 16th May 1887, pronounced the will 


May 5l. 
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to be genuine and granted probate of it, and directed 
that the costs of the executors should be paid out of 
the testator’s estate. 

It would appear that the executors had no funds 
in hand out of which they could meet the costs ot 
this litigation, and they therefore mortgaged the prop- 
erty for a sum of Rs. 3,950 to Dwarka Nath Dutt, 
who had been their attorney in the probate suit, in 
order, to secure the payment of his costs, which 
amounted to Rs. 3,400, the balance, Rs. 5o0, being 
treated as a loan to them. Katya ni Dasee was made a 
party to the mortgage bond apparently to put on 
record her wish that no portion of the estate should 
be sold to defray these costs. The term of the mort- 
gage was 10 years. 

Shambhoo Nath Bysack died in 1899, and Ratanlal 
Bysack died in 1891, leaving his brother Hemendra 
Nath Bysack sole surviving executor. In 1891 Katyani 
Dasee also died, leaving five sons and two unmarried 
daughters, of which the respondent was one. 

In 1900 the heirs of Dwarka Nath Dutt, who had 
died in the meanwhile, instituted a suit against 
Hemendra Nath Bysack as sole surviving executor 
for sale of the property under their mortgage, and at 
the same time the two annuitants brought suits 
against him for arrears of their annuities. To meet 
these demands it was determined to sell the property, 
and accordingly by a deed, dated the 12th of December 
1900, the property was sold to the appellant Bijraj 
Nopani, one of the appellants, and Dowlatram, since 
deceased. The other appellants are sued as the execu- 
of his last will and testament, one of them being 
Nopani himself. It is on the interpretation of 
deed of conveyance that the question now in 
issue depends, and in order to make clear the conten- 
tions of the two parties it is necessary to explain its 


1914 

Bid RAJ 

Nopani 

. t\ 

PUUA 

SllNDARY 

. Dasee. 


YOL. XLII.] CALCUTTA SERIES. 


61 


form and to state how the dispute has arisen before 
discussing the construction of the deed. 

The deed is made between Hemendra Nath Bysack 
and his two surviving brothers of the first part, 
Baroda Sundary Dasee, one of the annuitants of the 
second part, and Bijraj and Dowlatram of the third 
part. It recites that the property originally belonged 
to Prern Cliaud Bysack, that he devised it to his 
daughter Katyani Dasee and her heirs absolutely, 
subject to a charge for annuities of Rs. 20 per month, 
to Baroda Sundary Dasee and Sonamoni Dasee res- 
pectively, and that he appointed Shambhoo Nath 
Bysack, Hemendra Nath Bysack, and Ratanlal By sack 
executors of such will. It then recites the obtaining 
of probate of the will after suit. It then recites the 
death of Katyani Dasee on the 8th day of April 1891, 
leaving five sons and three daughters, and the death 
of two of the sons unmarried, and also the death of 
Shambhoo Nath Bysack on 9th January 1899. 

There next comes a recital that Hemendra Nath 
Bysack on the 4th day of September 1900 obtained an 
order whereby it was referred to'the Registrar of the 
High. Court to enquire whether there was any necessity 
for the sale of the said house, and what provision 
should be made to secure the payment of the legacies 
mentioned in the said will out of the rents and profits 
of the house. It next recites that— 

“ the said Hemendra Nath Bysack, the sole surviving executor of the said 
will, has since paid all the debts, liabilities, and legacies mentioned in the 
said will.” 

Then follows a recital that Sonamoni Dasee has 
filed a suit against the said Hemendra Nath Bysack 
for, amongst other things, a declaration of her rights 
under the said will, and that the vendors have taken 
upon themselves the responsibility of entering satis- 
faction in the said suit, as also of satisfying the claims 


Bijraj 
Nopan i 
v. 

Pur a 
■Sundary 
Dasee. 






ii.tr Mis 





:|p f 


INDIAN LAW REPORTS. [VOL. XLII. 


" •' m 


Builu 
Is OP AN I 
r, 

Ffra 

St'NDAKV 

Dasee* ■■ 



of any of their sisters, and that therefore the petition 
will not he proceeded with. There next comes a 
recital that the vendors have agreed with the pur- 
chasers that Rs. 10, 0U0 shall remain with the pur- 
chasers as security for the annuity to Sonamoui Dasee, 
and that the other annuitant has been paid off by a 
sum of Rs. 708 in full satisfaction of her claim, against 
the property. 

Here the recitals terminate and the indenture goes 
on to witness that the vendors have sold the property 
to the purchasers for Rs. 35,000, of which Rs. 10,000 
are to be retained by them as security as aforesaid. 
The vendors grant, sell, and convey the property to 
the purchasers in ordinary form together with “ all 
the estate right, title, interest,, claim, and demand 
whatsoever of the vendors unto— and. upon the said 
messuage, land, hereditaments, and premises and -every 
part thereof, and also all deeds, papers, and writings 
solely relating to the said premises or any part thereof 
now in the custody of the vendors or which they can 
procure without suit.” 

Then follows a covenant in the following words t — 

“ The vendors do for themselves and himself, their and his heirs and 
representatives do, and each of them doth hereby covenant with the pur- 
chasers, their heirs, representatives, and assigns in manner following, that 
is to say, that the vendors at the time of sealing and delivery of these 
presents are lawfully, rightfully and absolutely possessed of and in the said 
messuage, land, and hereditaments hereinbefore granted and conveyed as an 
estate equivalent to fee. simple in possession, free from encumbrances, and 
that tire vendors now have in themselves full power and absolute right, title, 
and authority by these presents to grant and convey the said messuage, 
laud, hereditaments, and premises unto, and to the use and behoof of the 
purchasers, their heirs, representatives and assigns from time to time.” 

Finally, there is a covenant to indemnify the 
purchasers against any loss at the suit, of the annuitant, 
Sonamoui Dasee, or the three sisters (of whom the 
respondent is one), which may he incurred by them 
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by or by reason of the defect, if any, in the title of the 
vendors to the property. 

The appellants paid the purchase money and took 
possession of the property under the conveyance, and 
remained in possession until the 22nd June 1897, when 
the respondent brought the present suit, claiming that 
she was entitled to one-half share in the said house, 
because as she and her sister Kauak Manjuri Dasee 
were unmarried daughters they were entitled to share 
equally her property, inasmuch as it was stridhan. 
She claimed that she was not bound by the said sale. 

The respondent’s claim to a moiety of her mother’s 
stridhan is admitted to be good in law, so that the 
only question in the suit is whether the conveyance 
was valid. It is plain that at the elate" oT this~convey- 
auce the property was still in the hands of the sole 
surviving executor, Hemendra Nath Bysack, and 
therefore he was competent as executor to sell it to 
the appellants, who were bona fide purchasers for 
value. But the respondent contends that although 
Hemendra Nath Bysack was in a position validly to 
convey it to the appellants as such executor, and did 
purport to convey it, he did not effectively do so, 
because the deed shows that he intended only to 
convey as a beneficial owner of the property, being 
under the impression that he and his two brothers, 
the co-vendors, were beneficially entitled to it as heirs 
to their motner, and being ignorant or forgetful of 
the right of the sisters to inherit in preference to 
them. It is on this ground alone that the High Court 
decided in favour of the respondent, reversing the 
decision of the Judge of the Court below, who had 
held that Hemendra Nath Bysack had by the deed 
conveyed all the right and title he possessed in every 
capacity, including that of sole surviving executor of 
the will of Prem Chand Bysack. 
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possessed in the property, and that would undoubted 
include the right and title which one of them posse sa 
as executor. That this would be the ordinary nilc 
admitted by the Judges of the Court of Appeal, * n 
base their judgment on what they coumdei to - 
indications in the deed and in the conduct ol the 
parties that the intention was that only the benehcia 
interest possessed by the vendors should be con\cy , • 
Their Lordships are of opinion that this would bo o 
contradict the deed itself; and, moreover the* a.t - o 
opinion that the matters referred to would not support 
the conclusion drawn therefrom by the Judges ol the 
High Court even if it was permissible to pernu sue i 
considerations to affect the interpretation of the deed. 

If the deed be considered from the point oi view 
of the appellants who were the purchasers and who 
were not otherwise concerned with the property or 

its history, the transaction, as well as the deed which 

carries it out, become perfectly clear and intelligible. 
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The property was ■ by the will charged with two 
annuities, and in order that the executor might 
procure the funds necessary to pay the costs of past 
litigation the property was under mortgage. This 
mortgage was being called in and the sale was to 
enable the mortgage money to be raised. The pur- 
chasers naturally desired a clear title free from 
entanglements. The} 7 therefore required that the 
mortgage should be paid off and the annuitants settled 
with or security given against their claims. For both 
these purposes it was necessary that Hemendra Nath 
Bysack as executor should be a party to the deed, 
because the original mortgage was effected by him for 
the purpose of securing the costs for which he was of 
course liable, and on his discharging the - indebtedness 
as to costs he would become entitled to claim for the 
same as against the estate including the house in 
question. Moreover, it is abundantly clear from the 
executor’s accounts and from all the facts appearing 
in the record that the house still formed part of the 
undivided estate and that therefore he would be liable 
to pay the annuitants the amount of their annuities 
from time to time, as he had been doing for years 
past. The purchasers would not be likely to trouble 
themselves as to the question of whether or not the 
property would ultimately go to the sons or daughters, 
but would take care that all the persons in whom title 
could in any wise exist should join in the conveyance, 
and that they should be guaranteed against claims 
from those who did not do so. This is what the deed 
shows to have been done, and it would be entirely 
contrary to settled principles of law as well as most 
unjust to bond fide purchasers if the Courts were to 
allow its plain legal interpretation to be affected by 
speculations as to what particular rights existing in 
the various vendors were present to the minds of some 
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dr all of tlie parties to the conveyance at the date of 
its execution. The deed states plainly that whatever 
right or title the vendors possess is to go to support 
the conveyance, and it is a settled rule that the mean- 
ing of a deed is to be decided by the language used in- 
terpreted i n its natural sense. From this wholesome 
rule their Lordships see no reason for departing in the 
present ease. 

Their Lordships will therefore humbly advise His 
Majesty that this appeal should be allowed and that 
the judgment of the Court of Appeal should be set 
aside, with costs, and the judgment of the Judge of 
first instance restored. The respondents will pay 
the costs of this appeal. 

Appeal allowed. 
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Solicitors for the respondent : Burton , Yeates $ 
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° Appeal from Original order, No. 49 of 1912, against the order of 
J. M. Sarkar, Subordinate Judge of Chittagong, dated Dec. 16, 1911. 
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Before Holmicood and Chapman JJ. 

INTO MEAH MISTRY 
v . 

DARBOKSH BHUIYAN.* 


1914 
May 15. 


Summons — Service of summons — Indian Marine Service — Civil Procedure 
Code (Act V of 1908) 0. V, rr. id, 17 and 27 — Ex parte decree — 
Officer or mechanic in the employ of the Indian Marine . 


Under the Civil Procedure Code an officer or mechanic iu the employ of 
the Indian Marine is subject to exactly the same rules as any other person as 
regards service of summons. They come within the operation of rules 15 
and 17 of Order V. of the Code of Civil Procedure. 


Appeal by Intu Meah Mistry, the petitioner. 

This appeal arises out of the order of the Subor- 
dinate Judge of Chittagong rejecting the appellant’s 
application to set aside an ex parte decree passed on 
the 28th of July 1909. 

It appears that this litigation began in 1907 and 
that a decree was passed on the 14th of March 1908 in 
favour of 5 persons among whom the appellant was 
defendant No. 2. But upon appeal the Subordinate 
Judge reversed the Munsif’s decision and found 
against the defendants. The defendant No. 1 who is 
proved to be joint with, the defendant No. 2, preferred 
an appeal to the High Court and that appeal was 
summarily dismissed. During the pendency of the 
appeal in the High Court, defendant No. 2, the 
present appellant, applied to the Subordinate Judge to 
have his appeal re-lieard by him. The Subordinate 
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1914 Judge held that he Imd no jurisdiction to entertain the 
IkwMbau application. On appeal to this Court a Divisional. Bench 
‘ Mirny held that the Subordinate Judge had jurisdiction to 

Darb'uksh decide the matter and he, accordingly on the 16 th of 
Bhuiyan. December 1911 decided against the application made 
by defendant No. 2. 

' In his application the defendant No. 2 stated that 
he was employed as driver in H. M. S. Rob Boy and 

that he was all along away at Rangoon and that he 
had no knowledge of the institution of any appeal. 

Aggrieved by the order of the Subordinate Judge 
defendant No. 2 appealed to this Court. 


Babu Bepin Behari Ghose (with him Balm 
Probodh Kumar Bass and Babu Khitish Chandra 
Chakravarti), for the appellant, submitted that the 
appellant having admittedly- been at Rangoon, no 
notice of the appeal in question was served upon him. 
The serving officer did not exercise the due and 
reasonable care required of him. Referred to O. V, 
rr. 11 and 17 of the Code of Civil Procedure : Sakha- 
ram Bhaskar v. Padamkar Mahadeo ( 1 ). 

[HoLMWOOD J. What is the special procedure for 
service of summons upon a person belonging to the 
Indian Marine Service ?] 

There is no provision in the Code regarding the 
service of summons upon members of the Indian 
Marine Service. The serving officer did not make nnv 
enquiries from the members of the appellant’s family 
as to where he was then residing. 

His address could easily have been ascertained and 
otice duly served upon him. 

Babu Sursndra Nath Guha, for the respondent, 
ibmitted that the present application for rehearing 

; 'AT/ " A K ' 
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appeared and contested the appeal, was jiint with 
defendant No. 2. He set up a false story that he was Intd meab 
separate from his brother. At the time of the service Mistry 
of notice appellant’s wife, brother and nephew were Darbuksh 
residing at the ancestral house. Referred to 0. V, r. 15 Bhuiyan - 
of the Code of Civil Procedure. According to r. 15 
the service was a good service. There was no special 
provision for service of notice upon officers of the 
Indian Marine, and, therefore, rule 15 applied. 

Regarding the meaning of the word residence, see 
Kumud Nath Roy Ghoiodhury v. Jotindra Nath, 
Choivdhury (1). The defendant No. 2 was in corre- 
spondence with defendent No. 1 and his wife, and it 
would be impossible to believe that he had no notice 
t of the appeal. 

Baba Bepin Behari Grhose , in reply. 



Holmwood and Chapman JJ. This is an appeal 
from the order of the Subordinate Judge of Chitta- 
gong rejecting the appellant’s application to set aside 
an ex parte decree of the 28th J uly 1909. 

It appears that this litigation began in 1907 and 
that a decree was passed on the 14th March 1908 by 
the Munsif in favour of 5 persons among whom the 
appellant was the defendant No. 2. But upon appeal 
the learned Subordinate Judge in the Court below 
reversed the Munsifs decision and found against the 
five defendants. The defendant No. 1, who is proved 
to be joint with the defendant No. 2, preferred an 
appeal to the High Court and that appeal was sum- 
marily dismissed. The defendant No. 2, the present 
appellant, applied to the learned Subordinate Judge 
during the pendency of the appeal in the High Court 
to have his appeal re-heard by the Subordinate Judge.' 
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The Subordinate Judge held that he had no jurisdic- 
tion to entertain the application. On appeal to this 
Court a Divisional Bench of this Court held that he 
had jurisdiction to decide the matter and he was the 
best person to decide it. He has accordingly on the 
16th of December 1911 decided against the defendant 
Ho. 2’s application. The grounds- which he has given 
appear on the face of them to be good, for it would, 
appear from what he states not only that the provi- 


sions of the law contained in Order V, rules io and In 


were complied with, bat that the learned Judge satis- 


fied himself that the defendant Ho. 2 had an oppor- 
tunity of appearing, inasmuch as he was in com- 
munication with his wife, brother and nephew during 
his absence at Rangoon both before and after the 
service. 

One new factor has arisen in the case, namely that 
in his application in this case he states that he is em- 
ployed as a mistry or engine-hand on II. M. S. Rob 
Roy,” and it may therefore be that he belongs to the 
Indian Marine Service. It is a curious fact that by 
rale 27 of Order V, officers belonging to his Majesty’s 
Military or Haval forces or his Majesty’s Indian 
Marine Service are excluded from the discretion 
which is given to the Court of serving notice on 
public officers or servants of a Railway Company or 
local authority through the head of their office if that 
course is most convenient. There is a furthei rule 
(rule 28) that where the defendant is a soldier, the 
Court shall send summons for service to his Com- 
manding Officer. In this state of the law the only con- 
clusion we can come to is that the officer or mechanic 
in the employ of the Indian Marine is subject to 
exactly the same rules as every other person under 
the Code, and we cannot therefore go beyond the pro- 
visions of rules 15 and 17 in this case. 
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It is urged that there was no proper enquiry, and 
if the peon had made the least enquiry from the other 
members he must have learnt that defendant No. 2 
had gone back to Rangoon to join his employment. 
This might have some substance if defendant No. 2 
had succeeded in establishing what he sought to estab- 
lish viz., that he had separated from his brother, de- 
fendant No. 1, and from the other defendants after the 
Munsif’s decision and that he had adverse interest to 
his brother, defendant No. 1. But in this he appears 
to have put forward a false story, and the Subordinate 
Judge in the lower Court has clearly found that his 
story is false. That being so, there is no other alter- 
native but to accept the theory that defendant No. 1 
did accept service on behalf of his brother although 
he refused to sign the notice. That notice was duly 
posted up, as is found, upon the office-room door of the 
place where the fainiLy ordinarily resided, and at the 
time living in that house were the wife, the brother 
and nephew of the defendant No. 2, and all these per 
sons ha d correspondence with the defendant No. 2 
during the time that the negotiations for the prose- 
cution of the appeal were going on. It is therefore 
impossible for us to hold that the defendant No. 2 had 
not in fact notice of this appeal, and his continuous 
attempts to have this case re-opened, which has been 
going on for many years and when he is exactly in 
the same boat with his brother defendant No. 1, do 
not appear to be bond fide. For these reasons, the 
appeal is dismissed with costs, 
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Appeal dismissed. 
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SUNDAE DAS KHETRI. 

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IK BENGAL.] 

Insolvency — Attachment under mortgage decree and order for sale of mmU 
gaged property-Vestmg order under s. 7 of Insolvent Act a 1 * - 

Viet. c. SI), effect of— Sale after vesting order— Sale by Official Assig- 
nee to plaintiff — Title of purchaser from Official Assignee as again.* 
judgment-creditor purchasing at sale in execution o' his oiai decree- 

Notice. 

An attachment in execution of a money-decree on a mortgage of land, 
followed by an order for sale of the interest of the judgment-debtor does 

not create any charge on the land. 

Sarkies v. Bundhoo Baee (1) referred to. 

An attachment prevents and avoids any private alienation, but does not 
invalidate an alienation by operation of law such as is effected by a vesting 
order under the Indian Insolvency Act (11 & 12 Viet., e. - ) , am an . 
for sale though it finds the parties does not confer title. 

Previous to the 8th September 1904 a colliery leased to the judgment- 
debtors was attached under a mortgage decree by the respondents (judg- 
ment-creditors), and an order for sale on 5th September was matte, , bu £ 
the request of the judgment-debtors the sale was postponed ^ ; 

On 8th September the judgment-debtors filed their petition « the Insoheuej 
Court in Calcutta and the usual vestiog order was made on the same day. 
On 12th September the execution proceedings were stayed. After issue of 
notice, on the application of the respondents, to the 0*cial Assignee to 
show cause why he should not be substituted in the place of the judgment- 
debtors, the Subordinate Judge on 10th January 190o, finding that the 

notice had been duly served, made the order for substitution and hxed the 

sale for 6th March 1905, on which day the property was sold, and purchased 

° Present: Lord Moulton, Lord Parker, Sir John Edge and 
. Mr. Ameer Ali. 

, (1) (1866) 1 N.-W. P- 172. 
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by the respondents who in June were put into possession. Meanwhile on 
23rd May 1905 the Official Assignee with leave from the Insolvency Court in 
March 1908 sold the property to a purchaser, who on 24th June 1908 sold 
it to the plaintiffs by whom on 1.0th July 1908 the present suit was brought 
for possession of the colliery. 

Held (reversing the decision of the High Court), that the notice calling 
on the Official Assignee to show cause why he should not be substituted fur 
the judgment-debtors was not a proper notice under section 248 of the 
Civil Procedure Code, 1882. A notice under that section should have called 
on him to show cause why the decree should not be executed against him. 
But assuming the notice to have been duly served (which was denied) the 
sale, was altogether irregular and imperative The -property having vested 
in the Official Assignee it was wrong to allow the sale to proceed at all. 
The judgment-creditors had no charge on the land, and the Court could not 
properly give; them such a charge at the expense of the other creditors of 
the insolvents. In the second place, no proper steps had been taken to 
bring the Official Assignee before the Court and obtain an order binding on 
him, and accordingly he was not bound by anything which had been done. 
In the third place, the judgment-debtors had, at the time of the sale, no 
right, title or interest which could be sold to or vested in a purchaser, and 
consequently the respondents acquired no title to the property. 

Malkarjun v. Narhari (1) distinguished. 

No proper notice was served under section 248 of the Civil Procedure 
Code, and the respondents had full notice, and were responsible for the 
irregularities of the procedure adopted. 

Appeal 98 of 1918 from a judgment and decree 
(4th June 1912) of the High Court at Calcutta, which 
reversed a judgment and decree (8th September 1909) 
of the Court of the Subordinate Judge of Bard wan. 

The plaintiffs were the appellants to His Majesty 
in Council. 

The main question for determination in. this appeal 
was as to whether the title to certain lease-lioid 
interests in a colliery, together with its equipment, 
engines, boilers, offices, etc., is in the appellants 
who were purchasers from the Official Assignee of 
Bengal, or in the respondents (defendants) who were 
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(1) (1909) 1. L* R. 25 Bom. 337 ; L, R 27 I. A. 216. 
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purchasers in execution of a decree. The Subordinate 
JuJo-e gave a decree for the plaintiffs. 

The judgment appealed from (Chitty and TeunoX 
J.T.), where the facts of the case are sufficiently stated, 

was as follows : — 

“On 1st December 1899, the defendants granted a pottah of coal lands 
to A tul Nath Chatter]! and Rajemlra Nath Chatterji at an annual jama of 
Rs 8 0*26-11-10 and a salami of Rs. 4,001. The lessees were two ot four 
brothers, the others being Aghore Nath Chatterji and Chandra Natl, 
Chatterji. The four brothers, who were members of a joint family, became 
heavily indebted to several creditors. On 6th December 1903, the present 
defendants filed a suit against their lessees for rent under the pottan and 
on 23rd -June 1904, obtained a decree against them for Es. 3,090-10- > am 
costs Rs. 350-7 annas. The other two brothers were also parties to that suit 
as pro form* defendants. On 13th July 1904, the defendants applied to. 
execution of their decree by attachment of the immovable properties belong- 
ing to the judgment-debtors The lease-hold property was accordingly 
attached and 5th September 1904 was fixed for the sale. On that day, the 

judgment-debtors Nos. 1 and *2 applied for time to enable them to ra.se 

money by sale of toe attached property, and the sale was accordingly 
adjourned until 10th September. On the 8th September, all four brothers 
filed their petition in the Court for the Relief of Insolvent Debtors at 
Calcutta and. on the same day the Court made the usual vesting ordei 
under section 7 of the Indian Insolvent Act. On 30th September 1914, 

the defendants applied to the Subordinate Judge of Burdwan to substitute 

the Official Assignee in the place of the judgment-debtors m the execution 
proceedings under their decree. On ‘23rd November, notice was ordered to 
issue to the Official Assignee to show cause why he should not be subs i- 
tuted in the place of the judgment-debtors, and it was made returnable on 
22 nd December 1904. On lOtli January 1905 the Subordinate Judge 
finding that Mr. Miller had been duly served with the notice, ordered that 
lie be substituted in the place of the judgment-debtors, and 6th March 1905 
was fixed foi the sale of the attached property. On that day the property 

was sold and purchased by the defendants, the decree- holders. ^ On 18th 

April 1905, the sale was confirmed and on the 14th June 1905, an order 

was made for delivery of possession to the defendants as purchasers and 

they accordingly took possession under it. Meanwhile, on the 23rd May 
1905, the Official Assignee applied to the Insolvency Court and obtained an 
order that he should be at liberty to sell either by public auction or private 
contract to the best purchaser the properties of the insolvents including the 
lease-hold premises in question. -He did not, as a matter of fact, sell at 


; i i 

A 


>• ;> ' . i « -• A,-; 5 - . 


liil 


M 





VOL. XLIT.l CALCUTTA SERIES 


that time ; but, on the 24th March, 1908, he sold the premises now in ques- 
tion to Hormusji Pestonji Banker alias BiUimoria, a Parsi gentleman of 
Asansole. On the 24th June 1908, three months later, Banker sold the 
property to the present plaintiffs. On 16th July 1908, this suit was 
instituted to recover possession of the property. 

u The learned Subordinate Judge has decreed the plaintiffs 1 suit and the 
defendants have appealed 

“The first question is one of fact — whether the notice for substitution 
was duly served on the Official Assignee in the execution case. The Judge 
says that it is shown to have been served on a clerk of the Official Assignee 
ami, in the absence of evidence to show that this amounted to service on 
the Official Assignee or that the clerk had authority to receive it, he finds 
that it was not properly served. This finding appears to us to be entirely 
against the evidence on the record. The clerk of the Official Assignee, 
Lakhinarayan Dhar, states that he has been an Assistant in the Official 
Assignee’s office for 29 years. He admits that the notice was served in that 
office and that he signed acknowledging the receipt. He states that he 
received the notice on behalf of the Official Assignee, and made over the 
copy to Mr. Langer, the Head Assistant. The Small Cause Court bailiff 
(who has been a bailiff for 30 years and who served the notice) says that he 
lias known Lakhinarayan Babu as the head-clerk or Bara Babu for 20 years 
and that he served notices for the Official Assignee upon him 20 or 30 
times. He states that he always served notices for Mr. A. B. Miller on 
Lakhinarayan Dhar in this manner. There can be no question on this 
evidence that the notice was served in the Official Assignee’s office in the 
usual way. and, in the absence of any evidence to the contrary, we must 
presume that Lakhinarayan Dhar was a person authorised to receive such 
notices within the meaning of section 75 of the Code of the Civil Procedure 
"of 1882. It would have been simple for the opposite party to have called 
evidence from the Official Assignee’s office to disprove this, had it been 
incorrect. We therefore hold that the notice for the substitution was duly 


Raghunath 

Das 
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EAQHUSAtH 

Das 


Budhsingh Dwlhuria (l). But the Official Assignee ha' l ».-. j wl rtS 

bavins taken no exception to the procedure, the «dc » - • ^ 

having taken place in his presence and oh bnu ‘ n ^ "^ 1 IH .„,‘,b.l,tor« was 
that a person who was not the represen a ive - _ - the valid Uv 


n that a person who was mu upuu.. . ,■ viliditv 

rr — “ *r * u 


brought upon tl ,0 mrt » ^ ***, basing 

of the sale: see Mallear jun v. Narhari (-!• - , 

taken no steps to have that sale set aside in the manner pnnnkd hj . , 

the sale must be taken to be good as against hint. ^ 

“ (ii). We cannot accept the second contention m.sc . , 

pleader for the defendants that the ^^"'the' Official 

Assignee It is true that, m eases ot kase-lul I 1 .> 

A^has the right to elect whether or not he will accep tl* ^ 
under the vesting order. If he does so, there ,s no q™ ^ l 

ance relates back to the date of the vesting order: see 

Keman (3) That was the converse case and the ques 10 . ^ [ 

whether the Official Assignee could be made liable for t le reu - » K ‘ ‘ ' 

h!ffi property, it was held that inasmuch as he had taken P— ,, 

must be regarded as having elected to take over the property Herc.lu 

paid no rent” nor did he take actual possession ; but the property m »•- 
1, m bv the vest'Ug order, and, that he regarded it as having vested m 

1 , i • T’n'it beinir so, we must bold. tn au tm, 

it unless it were vested m bnn. max o^u & . , , . 

sell it unless it wei _ Assignee and also against the 

sale was effective as against tne Official assi„ diU , mIlw . 

plaintiffs who claim through him. B» P>««“»> ”»• >” ^ " ‘ 
a the prepa-y »- «* «■» — <« the Off.™ Assign* * - 
away before the Official Assignee acquired auy title to it , ■ * * 

rLAnd we think that i. had-it was .old in Ida P~« “> 
sale was binding on him. . 

The High Court held that it was unnecessary to 
decide the 3rd point, and the appeal was allowed and 

the suit dismissed with costs. 


On this appeal, 

De Gruyther K. G. and A. M. Dunne , lor the appel- 
lants, contended that they had established a good title 


(1) (1890) I. L.R. 18 Calc. 43. (3) (1898) I. L. R. 22 Bom. 617. 

(2) (1900) I. L. R. 25 Bom. 337 : 

L. R. 27 1. A. 216. 




to the property in suit. The proceedings in execution 1.9.14 
subsequent to the insolvency of the judgment-debtors, RAaHTOATH 
and the sale of 6th March .1905 were without jurisdie- Das 
tion, ultra vires , and in valid, and passed no title to the Sundar Das 
respondents. The Insolvency Act (11 & 12 Viet., c. 21) Khetri. 
section 7 under which the vesting order was made, was 
referred to. In India an attachment of property and 
a.n order to sell it did not affect the title of the Official 
Assignee. Was it different where he had been made a 
party ? it was submitted not. A judgment-creditor 
had no priority over the Official Assignee in respect of 
property attached by him prior to the vesting order: 

Pea-lock v. Maclan Gopal{ 1). The proper proceedings 
to make the Official Assignee a party were not taken. 

He was served, with a notice to show cause why he 
should not be substituted for the judgment-debtors in 
the suit. The procedure for substituting one person 
for another on the record was contained in chapter 
XXI, sections 370, 372 of the Civil Procedure Code 
1882 ; chat section (372) applied where the substi- 
tuted party represented the other, but there was no 
provision for making the Official Assignee a defend- 
ant in place of the judgment-debtors whom he did 
not represent: see Miller v. Budh Singh Dhud- 
huria (2). The Official Assignee represented rather 
the interests of the creditors, for the benefit of whom 
the insolvent's estate was vested in him. Those 
sections were not applicable in execution of decree: 

Goodall v. Mussoorie Bank 3) . The substitution of 
the Official Assignee would have no effect on the sale ; 
what was ordered to be sold was the right, title 
and interest of the judgment-debtors, and that was 
not altered by the substitution ; the purchaser took 
nothing as after the making of the vesting order the 

(1) (1902) I. L. R. 29 Calc. 428. (2) (1890) I. L. R. 18 Calc. 43. 

, (8) (18*87) 1. L. R. 10 All. 97. . 
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I9t4 i urtgme u t-deb tors had no interest Oi.it eoul<l bt. 

— The position of the Official Assignee was shown by the 
das’" case of i n re Hunt Monmt * Co t Ex parte (ramble v. 

Das Bholagir Mam,rr (\) ; and section 49 of the Insolvency 
Khetbi. was referred to. He could appij .01 s a> l * 

execution and the word “may” in that section meant 

“ shall.” A notice might have been served on him 

under section 218 of the Code of Civil Procedure to 
show cause why the decree should not la. ixuu i< *• 
but he received no notice except for the substitution 
of his name in place of the judgment-debtors which 
was wrong. Jitmand Ramanand v. Ramcfumd 
Nandram(2) and Kristnaswamy Mudahar v. Official 
Assignee of Madras (.3) which both followed the, 
case of Peacock v. Madan GopaK 4) ; and also Ci\ 1 
Procedure Code, 1882, sections 284, 287, 291 and b 
were referred to. The proclamation of sale only 
referred to the right, title and interest of the judgment- 
debtors ; there was no power in the Court to make a 
fresh order for sale of the Official Assignee s interest 
and even if there was power to do it such an order was 

B. Dube, for the respondents, contended that the 
appellants had tried to make out an entirely new case. 

he notice of the execution proceedings, the evidence 
showed, was duly served on the Official Assignee under 
sections 75, 91 and 92 of the Civil Procedure Code ; 

the sale took place in his presence : he represented 
the judgment-debtors under section 244 of the Civi 
Procedure Code. It was settled law that where a 
person has been made a party to execution proceedings 
s only remedy in such a case as this was under 
section 244 ; that was a suit to set aside the sale under 
aa^inn 311; but that had to be done within a year 
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alter the wile. As to the notice to the Official Assignee -191* 
even if it were wrongly served, such an irregularity Ragbtjnath 


was a matter which could be dealt with in execution ^ As 
of decree under section 244 of the Code. Reference sundar Das 
was made to Malkarjun v. Nurhari( 1), Promnno Khetbi - 
Kumar Sanya l v. Kali Das Sanya 1(2) and Punch- 
arrun Bundnpadhya v. Bahia Bihvo). It must be 
presumed that the notice was duly served. As to notice 
under section 248 of the Civil Procedure Code, refer- 
ence was made to Bimola Sundaree Dassee v. Kalee ' 

Kishen Mojoomdar (4). It was now too late to set 
aside the sale. An application to do so was barred by 
limitation under Article 12 of Schedule II of the. 
Limitation Act. 1877. 

Ds Oruyther K. C. replied. 

The judgment of their Lordships was delivered by 

Lobd Parker. The action in which this appeal ^ a v 18 
arises is an action for the recovery of a leasehold 
colliery. The plaintiffs (the present appellants) 
claimed title to the property under the Official 
Assignee in the insolvency of the lessees. The order 
vesting the property in such Official Assignee was 
made under the Insolvent Debtors (India) Act, 1848, 
on the 8th Sejitember 1904. At the date of this order, 
the colliery had been attached in execution case 
No. 303 of 1904, in which the lessees were the 
judgment-debtors and the defendants (the present 
respondents) were the judgment-creditors, and an 
order had been obtained for the sale of the interest 
therein of the judgment-debtors. Counsel for the 
respondents admitted that attachment in execution of 

(1) (1900) I.L.R. 25 Bom. 337, 346: (3) (1890) I.L.R. 17 Oalc. 711. 

L. R. 27 I. A. 216, 224. (4) (1874) 22 W. R. 6. 

(2) (1892) I. L.R. 19 Calc. 683 : 

■ L. R. 19I.A. 166. 
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1914 a money-decree followed by sucli an order for sole 
lUl “ AtH does not confer on the judgment creditor any charge 
Das oh the land: see Scu'lries v. Baudho Bare (1). An 
Sonbah Das attachment prevents and avoids any private alienation, 
kunTRi. !> u t does not invalidate an alienation by operation 
of law such as is effected by a vesting order under 
the Act of 1818, and an order for sale, though it binds 
the parties, does not confer title. 

It follows that, under the order of the 8th Septem- 
ber 1904, the property vested in the Official Assignee 
free from any charge in favour of the judgment- 
creditors. The Official Assignee in due course, by 
order of the Court having jurisdiction in the insol- 
vency, sold the property, and the. appellants derive 
title' through the purchaser. Their title is thus 
primd facie a good and valid title, but it is disputed 
by the respondents under the following circum- 
stances. 

On the 12th September 1904, the Judge in the 
execution proceedings stayed the sale therein directed 
until further order. This was the proper and indeed 
the only thing he could do, for the judgment-debtors 
had no longer any interest which could be sold. 
Further, if, as was no doubt the case, the judgment 
debt was included in the schedule filed by the 
insolvents under the Act, their Lordships are of 
opinion that he was hound to stay the sale under 
section 49 of the Act. At any rate the execution 
could not proceed until the Official Assignee had 
been properly brought before the Court, and an order 
binding on him had been obtained. In their Lord- 
ships’ opinion this could only be done by obtaining 
an order for the issue of, and by serving him with, 
a notice under section 248 of the Civil Code of 1882, 
which was the Code then in force. It was suggested 
(1) (1866) 1 N.-W. P. 172. 
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in argument that he might have been made a party 1914 
to the proceedings either under section 32 or under iughunath 
section 372 of the Code, but even if these sections are Das 
applicable after final decree, as to which there is svndar Das 
considerable doubt [see Goodall v. Mussoorie Khetri - 
Bank, (1)], no proceedings seem to have been taken 
thereunder. What the judgment-creditors did was 
this : they applied to the Judge in the execution case 
for an order, and on the 30th September 1904, and 
again on the 3rd November, obtained an order for the 
issue and service on the Official Assignee of a notice 
calling upon him to show cause why he should not be 
substituted in the suit for the judgment-debtors. 

This was not a proper notice under the 248th section. 

A notice under that section should have called upon 
the Official Assignee to show cause why the decree 
should not be executed against him. Had the Official 
Assignee been served with such a notice, it is at least 
probable that he would, as in their Lordships’ opinion 
he certainly could, have shewn good cause why the 
decree should not be executed, the property having 
under the Act and vesting order been transferred to 
him for the benefit of the creditors of the, insolvent 
generally. It is possible that the notice might be 
upheld as a proper notice preliminary to adding the 
Official Assignee as a party under the 32nd section, 
if that section were applicable, but in. order to bind a 
party added under the 32nd section, he has, after 
being added, to be served with a summons to appear 
and answer, and it is not suggested that any such 
summons was served. Similarly, it is not suggested 
that any order to carry on proceedings was obtained 
under the 372nd section. 

Having obtained leave in that behalf, the respond- 
ents proceeded to serve the notice in question,, and 

(.1) (1887) 1. L. B. 10 AIL 97. 
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Haouuxath 

Das 


their- ■ Lordships will assume that the notice was duly 
served on the Official Assignee. The Official Assignee 


took no notice of it, possibly because he had no 
Sundar x>as objection to being substituted as a party, ami expected 
Khbtri. to be served with notice of any further application 
against him. There is no evidence that he knew that 
an order for sale had been already made. The time 
fixed by the notice for cause to be shown having 
expired, the respondents, without further notice to the 
Official Assignee, applied for and obtained an order 
not only substituting the Official Assignee as a party 
in the place of the judgment-debtors but directing the 
sale to proceed. The sale accordingly proceeded. 
There had to be a fresh sale proclamation by reason of 
the 291st section of the Code. Such proclamation is 
not in evidence, but their Lordships must presume in 
default of evidence to the contrary that the property 
offered for sale was the property ordered to be sold, 
that is to say, the right and interest of the judgment- 
debtors in the colliery. At the sale the respondents 
(the judgment-creditors) having obtained leave to 
bid, became the purchasers. The sale was confirmed 
by the Court on the 8th April 1905, and on the 25th 
April 1905 the appellants obtained the usual certificate 
which refers to the right, title, and interest of the 
judgment-debtors as the property sold. Their Lord- 
ships are of opinion that this sale was altogether 
irregular and inoperative. In the first place the 
property having passed to the Official Assignee it was 
wrong to allow the sale to proceed at all. The judg- 
ment-creditors had no charge on the land, and the 
Court could not properly give them such a charge at 
the expense of the other creditors of the insolvents. 
In the second place no proper steps had been taken 
to bring the Official Assignee before the Court and 
obtain an order binding on him, and accordingly he 
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was nofc bound by anythin?? which was done. In the bh* 

third place the judgment-debtors had at the time of kaghcnath 

the sale no right, title, or interest which could be sold 1)AS 

to or vested in a purchaser, and consequently the Shndar Das 

Khets* 

respondents acquired no title to the property. 

Their Lordships’ attention was called in this con- 
nection to the case of Malkarjun v. Narhari (1), 
but in their opinion there is nothing in that case 
which has any bearing upon the present appeal. As 
laid down in Gopal Chunder Ghatterje v. Guna- 
moni Dasi (2), a notice under section 248 of the Code 
is necessary in order that the Court should obtain 
jurisdiction to sell property by way of execution as 
against the legal representative of a deceased judgment- 
debtor. In the case of Malkarjun v. Narhari( 1), such 
a notice had been served, and the Court had determin- 
ed, as it had power to do for the purpose of the execu- 
tion proceedings, that the party served with the notice 
was in fact the legal representative. It had therefore 
jurisdiction to sell, though the decision as to who 
was the legal representative was erroneous. There 
being jurisdiction to sell, and the purchasers having 
no notice of any irregularity, the sale held good 
unless or until it were set aside by appropriate 
proceedings for the purpose. The present case is of 
a wholly different character. No proper notice was 
served under the section, and the respondents had 
full notice of, and indeed were responsible for, the 
irregularities of the procedure adopted. 

The respondents suggested that with regard to 
certain machinery, which was included in the sale 
of the colliery by the Official Assignee, and which 
was also sought to be recovered in this action, the 
statute of limitations was a good defence. This point 


(1) (1900)1. L. R. 25 Bom. 337 ; 
L R. 27 I. A. 216. 


( 2 ) (1892) I. L. R. 20 Calc. 370. 
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1914 does not appear to have been taken at any time prior 
u \BHHMATH t0 the hearing before their Lordships’ Board. It was 
1 Das not one of the issues settled by the Court on the 

SuJ'u Das action, nor did the respondents mention it among 
Khwtm. their grounds of appeal from the decision of the 
Subordinate Judge. Their Lordships consider that it 
involves an inquiry as to the nature of the machinery 
to which it is said to be applicable, and that it is 

therefore too late to raise it. 

Their Lordships will humbly advise His Majesty 
that the appeal ought to be allowed and the decree 
of the High Court of the 4th June 1912 set aside with 
costs, here and below, and that the judgment of the 
Subordinate Judge of Burdwanof the 8th September 
1909 ought to be restored. 

A rt 11 


Solicitors for the appellants : W. W. Box <y Co. 
Solicitors for the respondents : Barrow, Ror/ets 
Nevill. 

j. T. w. 
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APPEAL FROM ORIGINAL CIVIL. 



Before Jenkins C.J., and Stephen J. 


MADRAS STEAM NAVIGATION Co., Ld. 


1914 
May 2 



V . 

SHALIMAR WORKS, Ld.* 

Arrest, of Ship — Trespass — Absence of Notice - — Cause of action — A dmiralty 
jurisdiction — Letters Patent , 1865 , cl. 32 — Letters Patent , 1862 , cl. 31 — 
Charter of the Supreme Court, 1774 , cl. 26 — Admiralty Court Act , 
1840 ( 3 & 4 Viet. c. 65) — Admiralty Court Act , 1861. ( 24 Viet . c. JO) 
s. 5 — Colonial Courts of Admiralty Act , 1890, {53 & 54 Viet . c. 27) 
s. 2 (5) (a), s. 35 — Interpretation Act , I5S0 (55 $ 55 Kid. c. 63) 
s. 18 (2) — Maritime necessaries — Action in rem — Wrongful seizure — 
Limitation Act ( IX of 1908) S 'h. I, Arts. 29, 36,49— Pleading. 

On the 4th June 1910, the respondent company instituted a suit in rtm 
against the Clan Mackintosh in this Court as a Colonial Court of Admiralty 
for an amount alleged to be due to them for maritime necessaries, and obtained 
a warrant of arrest. The ship was arrested on the same day, and remained 
under arrest until her release on the 31st January 191*2, the action having 
been dismissed two days earlier on the ground of absence of jurisdiction. 
The owners of the ship were the appellant company, who had their office 
in Burma. On the* 14th June 1912, the appellant company instituted the 
present suit in the ordinary original civil jurisdiction of this Court against 
the respondent company for the wrongful arrest of the ship. The suit as 
framed was based on malice or its equivalent, but at the hearing the 
appellant company proceeded on the footing of the suit being one for mere 
trespass. 

Held , that in the absence of proof of malice or its equivalent, a suit for 



simple trespass will not lie for the arrest of a ship. 

The Walter D. Wallet (1), Xenos v. Aldershy. The Evangelismos (2) 
and The Strathnaver (3) referred to. 


0 Appeal from Original Civil, No. 70 of 1913, in suit No. 567 of 1912, 

(1) [1893] P. 202. ^ • (2) (1858) 12 Moo. P.C. 352. 

(3) (1875) L. R. 1 A. 0. 58, 67. 


* f ' J fa.fr l*!.L i Li Ms? 
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The arrestment of the ship was a judicial act of the Court and an 
ordinary step in an action hi rent. Under the arrest, the custody and 
possession was with the Marshal as an officer of the (Joint and could not 
he regarded as a detention by the respondent company. Tin* damage, 
if any, suffered fnm the continuance of the officers custody, and 
possession was due not to the default of the respondent company but to 
the law's delay. 

Peruvian Guana Co. v. Dreyfus (1) followed. 

The foundation of the Admiralty jurisdiction of the High Court, more 
especially in respect of maritime necessaries discussed. 

The '' Two Ellens” (2), The Renrteh Bjorn (3), Murray w Langford ( 4). 
The Asia (5), The Portugal (f>), Bardot v. The Augusta (7) referred to. 

Assuming that the High Court in its Admiralty jurisdiction did not 
acquire jurisdiction over maritime necessaries by any previous enactment, 
such jurisdiction would now rest on the Colonial Courts of Admiralty Act, 
1890 which vests in it the powers described in section 5 of the Admiralty 
Act. 1861. To oust the jurisdiction of this Court under section 5, it is not 
enough that the owners of the ship should be in fact domiciled in India or 
Burma \ this domicile has to be. proved to the satisfaction of the Court. 

Ex parte Michael (8) followed. 

Inasmuch as such proof was not produced before the Court, when the 
order for arrest was made, the order for arrest cannot be treated as coram 
non judice or a nullity. 

Assuming that an action would lie in the absence of proof of malice or 
its equivalent, the action would be for wrongful seizure under legal process 
and would be barred by Art. 29 of the Limitation Act, 

It is imparative under Order VII, rule 1 (<?) of the Code of Civil 
Procedure that a plaint should contain ;l the facts constituting the cause 
of action and when it arose. 


Madras 
Steam 
Navigation 
Co., Ld. 


Si! ALIM Alt 
Works, Ld, 


Appeal by the plaintiff company, the Madras 
Steam Navigation Company, Ld., against the judg- 
ment of Fletcher J. 

This appeal arose out of a suit instituted in the 
ordinary original civil jurisdiction of this Court by 
the owners of a steamship for damages for the 


(1) [1892] A. G. 166. 

(2) (1872) L. R. 4P. 0. 161. 

(8) (1886) L. B. 11 A. C. 270. 

(4) (1842) 1 Fulfcoa 95, 97, 131 


(5) (1868) 5 Bom. H. C. (0. 0.) 04 

(6) (1870) 6 B. L. R. S23. 

(7) (1873) 10 Bom. H. G. 110. 

(8) (1872) L. R. 7 Q B. 658, 660. 
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wrongful arrest of the vessel in an action in rem 1910 
instituted in this Court, as a Colonial Court of madras 
A dmiralty. Steam 

The appellant company was a company incorpora- 
ted under the provisions of the Indian Companies Act v - 
having its registered office in Rangoon, in Burma, woekV, Ld. 
and owned amongst other vessels the S. S. Clan 
Mackintosh. By an agreement made in Oalcuttta on 
the 4th February 1910 between the appellant company 
and the Shalimar Works, Ld., which was incor- 
porated under the Indian Companies Act and had its 
registered office in Calcutta, the latter agreed to 
carry out certain repairs, additions and alterations to 
and in respect of the Clan Mackintosh at certain rates 
and on certain terms. 

On the 4th June 1910 the Shalimar Works, Ld., 
instituted a suit in rem against the vessel in this 
Court, as a Colonial Court of Admiralty intituled 
“ In the matter of the steamship or vessel the Clan 
Mackintosh , her tackle apparel and furniture” for 
the sum of Rs. 89,187-12 alleged to be due to them for 
maritime necessaries. In the affidavit in support 
of the action, sworn by one William Francis 
Bremner, an assistant in the firm of the agents for 
the promovents, the following statement appeared : — 

“ By an agreement in writing made at Calcutta on 
the 4th February 1910 between the Madras Steam 
Navigation Company, Ld., joint stock company 
with limited liability duly registered under the 
Indian Companies Act and having its head office in 
Rangoon the owners of the said steamship or vessel 
Clan Mackintosh and the promovents, the promovents 
agreed to carry out certain repairs, additions and 
alterations in the schedule thereto mentioned at the 
rates and upon the terms therein specified.” On the 
4th June 1910 a warrant of arrest was issued by 
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190 .Fletcher J., in the following form :• 


Madras 
Steam 
Navigation 
Co.. Lii. 
v. 

S HALIM AR 

Works, Ld. 


Arrest the steamship or vessel called the Clan Mackintosh now 1 yinjLT 
in the river Iiooghly in the port of Calcutta whereof R P. Malcolm is 
Master, her tackle apparel and furniture wheresoever same shall he found 
and cite all persons in general who shall have or pretend |o have any right, 
title or interest therein to appear on the sixth day after arrest to answer 
to the Shalimar Works, Ld., in a cause of maritime necessaries supplied 
to the said ship. 

Action for Its. 89,187-12. 

Bail for Rs. 92.000” 


On the same date the Marshal of Calcut ta arrested 
the Clan Mackintosh while lying in the river Hooghly 
in the port of Calcutta. 

The action came on for hearing on the 29th 
January 1912, before Chi tty J., who dismissed the 
action with costs on the ground that the Court had 
no jurisdiction. On the 31st January 1912, the Clan 
Mackintosh was released from arrest. 

On the 4th June 1912, the present suit was instituted 
by the Madras Steam Navigation Company, Ld. The 
plaint was as follows : — 

1. That the plain iff company has been at all times material to 
this suit and is now the owner of the steamship or vessel called the Clan 
Mackintosh and of the said vessel’s tackle, apparel arid furniture, 

. . 2. That on the 4th day of June 1910 while the said vessel was lying 

| in the river Hooghly in the port of Calcutta arid in the possession of the 

j plaintiff company the defendant company (which carries on business at 

J No. 6, Lyon’s Range in Calcutta aforesaid) filed an action book in this 

■ Hon’ble Court sitting as a Colonial Court of Admiralty in the matter of the 

said, vessel the Clan Mackintosh her tackle, apparel and furniture, falsely 
l| * alleging therein that a sum of Rs, 89,187-12 was due to the defendant 

I company for maritime necessaries supplied to the said vessel, and mail- 

I ciously and without reasonable or probable cause, procured a warrant of 

; arrest from the said Court and thereupon, and in pursuance of the said 

! order, the defendant company caused to be sued out of the said Court and 

|] in the said action the said warrant of arrest directed to the Marshal of 

*1 Calcutta and caused the said vessel, her tackle, appat el and future to be 


wrongfully arrested and detailed from the said 4th day of June 1910 
until the time hereinafter mentioned and further caused the said Marshal. 
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of Calcutta to write and address the following letter to the Port Officer of 
Calcutta : — 

From A. J. Pugii, Esq,, 

Marshal of Calcutta, 

To The Port Officer, Calcutta. 

Dated the 4th June 1910. 

Sir, 

I have arrested the steamship C tan Mackintosh (whereof D. P. 
Malcolm now is or lately was Master) under a warrant issued by this Court 
as a Colonial Court of Admiralty* 

Will you therefore be so good as not to allow the said steamship to 
proceed to sea until she is released in due course of law. 

I have, etc. 

A. J. Pugh, 

Marshal. 

3. That the said action came on for hearing on the 29th of January 
1912 before the said Court sitting as a Colonial Court of Admiralty as 
aforesaid when the said action was dismissed on the ground that the said 
Court had no jurisdiction to try the said action, and that thereafter arid 
on the 3 1st day of January the said vessel was released from arrest. 

4. That the plaintiff company is advised and believes, and it submits, 
that the said warrant of arrest was issued without jurisdiction as aforesaid 
and was absolutely void and inoperative and of no effect in law and that by 
reason of the wrongful and malicious arrest and detention of the said vessel 
as aforesaid, the plaintiff company has been deprived of the use and of the 
possession of the said vessel from the said 4th day of June 1910 till the 
said 3lst day of January 1912 and lias suffered damages to the extent of 
Us. 5,85,630-0-9 particulars whereof are given in the schedule here annexed 
and marked with the letter “ A ” and the plaintiff company craves leave to 
refer to the same as well as to the said action book which is now filed of 
the said Court as part of this its plaint. 

Then followed the prayer for judgment for the 
sum of Rs. 5,85,630-6-9 and costs. 

In their written statement the Shalimar Works, 
Ld., denied malice and want of reasonable or probable 
cause in procuring the warrant of arrest or causing 
the vessel to be wrongly arrested and detained, and 
stated that in the proceedings mentioned the defend- 
ants acted in good faith and had reasonable and 
probable cause for such proceeding, and that the acts 
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complained of were judicial acts of the Court. The 
defendant company stated that if the warrant of arrest 
was void, inoperative and of no effect in law which 
was not. admitted the plaintiff company should have 
applied to discharge the same and have the vessel 
released. The defendant company denied that the 
arrest and detention was either wrongful or malicious, 
or that the plaintiff company in consequence t hereof 
had suffered any damage. 

At the hearing the plaintiff company made no 
attempt to establish the charges of malice and want of 
reasonable and probable cause against the defendant 
company, and the suit proceeded as one of trespass. 

On the 23rd May 1913, Fletcher J„ dismissed the 
suit, observing : — 

u This is a suit brought by the Madras Steam Navigation Co., Ld. 
registered under, the Indian Companies Act having* its registered office at 
1 Barr Street, in Rangoon, against the Shaliinar Works, Ld., whose 

registered office is at 6, Lyons Range, Calcutta. The case of the plaintiffs 

is this that they were and are the owners of a Steamship called “ Clan 
Mackintosh”, that on the 4th ol June 1910 when the ship was within the 
Port of Calcutta in the possession of the plaintiff Company the defendants 
caused the ship u Clan Mackintosh ” to be arrested by this Court in exercise 
of its Admiralty Jurisdiction in a suit in which the present defendants were 
the plaintiffs. The action was an action in re?n against the ship to recover 
Rs. 81,187-12 for necessaries supplied to the ship. The plaintiffs allege 
that the arrest was made at the instance of the defendants maliciously and 
without reasonable or probable cause. The "ship remained in the custody 

of the Marshal of this Court until it was released on the 29th January 

1910, when apparently the suit was dismissed by Mr. Justice Ohitfcy on the 
ground that the Court had no jurisdiction to -try this suit. The plaintiffs, 
therefore claim for the wrongful arrest of the ship Rs. 5,85,680-6-9 as 
damages. The case has been opened by Mr. Hitter and he lias put; his 
case in, two ways. First of all he says that the action is an action of 
trespass, and it is not necessary for him to prove malice or want of reason- 
able or probable cause on the part of the defendants in having the ship 
arrested. Secondly, he says that the action if he was in a position to prove 
malice or want of reasonable or probable cause would be an action' on the 
case. It seems to me that contention of Mr. Mitter is sound and if he is 
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able to prove in this case that the ship was arrested at the instance of the 1914 

defendants and that the act of the Court was a ministerial act made at the 
- . MADRAS 

instance of the present defendants wholly without jurisdiction, then it Steam 

would not be necessary for the plaintiffs to prove that the defendants had Navigation 
been guilty of malice in causing the ship to be arrested. So far as the 
present plaintiffs have not given any evidence of pro >f of malice, therefore 
the action must be treated as if it was an action of trespass against the 
defendants to recover damages for having caused the plaintiff’s vessel to 
be arrested by an act of the Court. The jurisdiction of this Court to 
exercise Admiralty jurisdiction in cases for necessaries supplied apparently 
is governed by two statutes. One is the Court of Admiralty Act of 1861, 
and the other one is the Colonial Court of Admiralty Act, 1890. These are 
two principal statutes that govern the jurisdiction of this Court. But in 
order to arrive at the jurisdiction you have got to go back and find out 
what was the jurisdiction of the Court of Admiralty in England. The 
Court of Admiralty had no jurisdiction over cases for necessaries supplied 
to the ship at home and that was the position of matters when the Act of 
1861 was passed. By the 5th section of the Act of 1861 the Court of 
Admiralty was given jurisdiction over any claim for necessaries supplied 
to any ship elsewhere than in the Port to which the ship belongs, that is 
the enacting part of the section, unless it is shewn to the satisfaction of 
the Court that at the time of the institution of the cause any owner or part- 
owner of the ship is domiciled in England or Wales. However, that section 
of the statute is not without judicial decision. I find the case of Ex parte 
Mkhael ( 1). That was the decision of Cockburn C. J. and Mr. Justice 
(afterwards Lord) Blackburn. That case came on before the Court on a 
motion for a rule for a prohibition against the County Court of Gloucester- 
shire holden at Bristol and the way the matter came before the Court was 
as follows : — The County Courts for the maritime counties in England 
have a limited admiralty jurisdiction for necessaries supplied to a ship 
within the limits of their own jurisdiction and it appeared in that case 
that a bark called the Lothior” being in the port of Bristol was ordered 
to be arrested by the order of the County Court Judge for. a sum alleged to 
be due for necessaries and the case subsequently came on before the County 
Court and the County Court Judge condemned the ship for the amount 
claimed for t.ecessaries. It afterwards appeared that when the suit was 
tried the owner of the bark was domiciled in England. The owner accord- 
ingly made an application to the Court of Queen’s Bench for a writ of 
prohibition to prohibit the County Court Judge at Bristol from proceeding 
further with the matter. The learned Judges pointed out that the Court 

(1) (1872) L. R. 7 Q. B. 658. 
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had jurisdiction to decide the matter unless it was shewn prior to fciie final 
judgment that the owner of the ship was domiciled in England and after- 
wards it was too late. In this ease this Court has got that jurisdiction 


Navigation extended to it under the provisions of the Colonial Court of Admiral! v Act 
Co.. Lie 1890 and the second section of that statute enacts that every Court °f 
Sham M ak ^ aw * n a British possession which is for the time being declared In pnrsu- 
Wohks, Lil auce of this Act to he a Court of Admiralty in its orig nui unlimited civil 
jurisdiction shall be a Court of Admiralty and may for the purpose of 
that jurisdiction exercise all the powers which it possesses for the purpose 
of all its other civil jurisdiction. The second sub-section enacts that the 
jurisdiction of a Colonial Court of Admiralty subject to the provisions of 
this Act be over the like places, persons, matters and tilings, as the admir- 
alty jurisdiction of the High Court in England, whether existing by virtue 
of any statute or otherwise, and the Colonial Court of Admiralty may 
exercise such jurisdiction in like manner and to as foil an extent as the 
High Court in England and shall have the same regard as that Court 
to international law and comity of nations. Then the third sob-section 
provides certain provisoes to make the provision in the Imperial statute 
with reference to England and Wales apply to the different British posses- 
sions and the proviso (a) in the 3rd sub-section enacts that any enactment 
In an Act of the Imperial Parliament referring to the Admiralty Jurisdic- 
tion of the High Court in England, when applied to a Colonial Court of 
Admiralty in g British possession, shall be read as if the name of that 
possession were therein substituted for England and Wales. It is said 
that this Court has no jurisdiction although the owner resides in any other 
part of British India, to arrest the ship. I am not prepared to say that 
is so. It is not easy to read the provision of this statute if you are to 
read the British possession as being whole of British India and various 
different High Courts. However, it is unnecessary in this case in my 
opinion to determine that point. Now, what is the cause of action that the 
plaintiffs have to rely on ? It is said that the Court when it arrested the 
ship at the instance of the present defendants was performing a ministerial 
act and the act must be deemed as the wrongful act of the defendant, 
because it cannot be doubted that if the act was a judicial act of the Court 
then assuming the act to be without jurisdiction, the ‘plaintiffs cannot 
recover in this suit unless they can prove that the defendants were guilty 
of malice ; as I have already said, the case of malice has been dropped on 
the ground that the plaintiffs can not give evidence to shew that the 
defendant Company was guilty of malice in causing the ship to be arrested. 
So one has to consider the case purely on that footing of action for trespass 
Mr, Hitter has referred to 0 Us sold v. Cratchley (1) and all the other cases 
, ‘ ;■ (1) [1910] 2 E. B. 244. 
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that he has referred -to are cases of execution, and cases of execution in 1914 

England except in cases of execution against the body of judgment- debtors .Madras 

under the amended law of 1869 are none of them judicial acts. The execu- Steam 

tioim in England are carried on by the Sheriffs in different counties and all Navigation 

the cases of execution are ministerial All those cases that Mr. Mitter has Go.^Ld. 

cited turn on the case of execution. Mr. Mitter has suggested that the ease of Shalimar 

Parson v. Lord (l) did not. But it did, because the process that was used Works, Ld. 

was capias ad respondendum , and it turned out that the writ directed to the 

Sheriff was not legal. That case is totally different. In this case under 

section 5 of the Admiralty Act 1861 and the provisions of Colonial Courts 

of Admiralty Act 1890 the Court directed the Marshal to arrest and hold 

the steamship of the plaintiff pending the disposal of the suit brought by 

the present defendants, unless and until security was given for the amount 

sued for. That is obviously a matter which the Court was capable of 

deciding and it was capable of deciding whether the writ ought to go 

or where it appeared that the owner or part-owner was domiciled in the 

British possession over which this Court as a Colonial Court of Admiralty 

had jurisdiction. 1 am not convinced with Mr, Mitter’s argument that 

the Court did not properly exercise its jurisdiction. It may be it appears 

on the face of the record that the Madras Steam Navigation Company is 

domiciled in British Burma. I am not sure that it does. But assuming for 

the purpose of the present argument that the Madras Steamship Company 

is domiciled in Burma and under the provisions of the Colonial Courts of 

Admiralty Act 1890, read along with the Statute of 1861 that this Court 

had no jurisdiction to arrest a ship, because the owner of the vessel was 

domiciled in British Burma, it seems to me that all you can say is that the 

Court made a mistake in directing the vessel to be arrested. It is quite 

clear that is a quite different case from the cases of execution that are 

given in the books in England. In a case of this nature the plaintiff has 

to prove malice before he can maintain his suit assuming that the Court 

had no jurisdiction to arrest the vessel then the order of arrest was the act 

of the Court for which the defendants are not liable, unless it can be shewn 

that they were guilty of malice or they acted without reasonable or probable 

cause. The present plaintiffs have not produced any evidence on either 

of these points. The present suit, therefore, fails and must be dismissed 

with costs on Scale No. 2.” 

From this judgment the plaintiff company appealed. 


' Mr. B. 0. Mitter (with him Mr. H. 0. Mazumdar), 
for the appellant company. Chitty J.’s judgment and 
. (1) (1772) 3 Wilson 341. 
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decree of the 29th .Tauaary 1912 has never been appeal- 
ed against,, and the parties are bound by that judg- 
ment, namely, that the Court had no jurisdiction to 
issue the warrant of arrest — the consequence is that 
the warrant of arrest was void and inoperative and 
the arrest was wrongful. Where there has been 
attachment of a party’s property at the instance oi 
another, and the Court had no jurisdiction to make the 
■order of attachment-, the former party is entitled to 
damages without proof of malice or want of reason- 
able or probable cause : Bishun Singh v. Wyatt (1) 
and Bhut Math v. Chandra Benodt (2), in both cases 
Clissold v. Qratchley (3) being cited. Tiie suit should 
have been decreed. 

Mr. S. P. Sinha (with him Mr. Gnbitt ), for the 
respondent company. The case made in the plaint 
of malicious arrest has been abandoned and the suit 
has been prosecuted as one based on trespass. Assum- 
ing the seizure was wrongful and a suit for trespass 
would lie, it is submitted the suit was barred by 
limitation. The ship was arrested on the -4th June 
1910 and the cause of action arose on that date. Under 
Art. 29 of the Limit at ion Act . (which is the article 
which is applicable and not the general provision 
Art. 36) the period of limitation was one year from 
that date, and inasmuch as; the present suit was insti- 
tuted on the 4th June 1912, it was time barred. The 
detention of the ship till the 3ist January 1912 did 
not extend the period of limitation. The wrong, if 
any, was complete when the seizure was made 1 conti- 
nued attachment cannot be said to be a continuing 
pause of action: trespass may under certain circum- 
stances be a continuing wrong, but not where there 
has been ouster ; under those circumstances the wrong 

Cl) (1911) 16 0, W, N. 540. (2) (1912) 16 O. L. J. 34. 

(3) (19 10] 2 K. B. 244. * 
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was at the initial stage : there is no fresh cause of 1914 
action from day to day : Hughes v. Chairman of the Madras 
Municipal Commissioners of Howrah (1), Violett v. XT SxEAt t 
Sympson (2), Multan Chanel Kanyalal v. Bank of Co,Ld 
Madras (3), j Ram Narain v. Umrao Singh (1), J.iaiah gHA *' JIAB 
of Venkatagiriv. Isakapulli Subbiah (5), Dhanjibhoy Works, Ld. 
Bomanjix. Hirabcd (6). See also Halsbury’s Laws 
of England, Vol. XIX, p. 695, Mitra’s Law of Limita- 
tion, pp. 232, 273. 

[Jenkins C.J. referred to Pamu Sanyasi v. Zamin- 
dar of Jayapur (7).] 

The cause of action must depend on the relief 
claimed. If the relief sought is the return of the 
article seized and detained, that would be a cause of 
action governed by Arts. 48 and 49. If the relief 
sought is a claim for damages, Art. 29 would apply. 

If the warrant of arrest was issued without jurisdic- 
tion and was void ah initio, it was open to the plaintiff 
Company immediately to apply to the Admiratly Court 
for the release of the ship. That was the plaintiff 
Company’s proper course : Halsbury's Laws of England 
Vol. I, p. 88., Vol. XIX, p. 698 : The Evangelismos (8;. 

It is submitted this suit was misconceived and no 
action for trespass was sustainable. The warrant 
for arrest was lawfully issued and the arrest of the 
ship was lawfully effected. It is contended by the 
appellant company that the warrant of arrest, and the 
arrest itself were bad in law and inoperative 
inasmuch as under section 5 of the Admiralty Courts 
Act 1861, Fletcher J. had no jurisdiction to entertain 
the suit in which the order was made. This argu- 
ment is based on the circumstance that the head 
office of the appellant company was in Rangoon. It’ 


(1) (1873) 19 W E. 339. 

(2) (1857) 8 E. & B. 344. 

(3) (1 903) I. L. E. 27 Mad. 346 

(4) (1907) I. L. E. 29 All. 615 


(5) (1902) I. L. E. 26 Mad. 411, 

(6) (1901) I. L. E 25 Bom. 644. 

(7) (1901) I. L. ». 25 Mad. 540. 

(8) (1858) 12 Moo. P. C. 352. 
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1914 is true 'that under (be Interpretation Act 1889, India 

Madras and Burma constitute one “ British Possession ”, and 

Steam by virtue of the Colonial Courts ol Admiralty Act 
Navigation *■ . , 

Go., Ld. 1890, section 2 (.3), clause (a), which extends the 

„ v ' Admiralty Court Act 1861 to British Possessions, the 

SHAUXIAIt * ' _ .... 

Works, Ld. expression ‘England and Wales” in section 5 ol the 
latter Act is to be replaced by the name of the 
British Possession, in Ibis case “India and Burma” 
But did the terms of section 5 deprive this Court, as a 
Colonial Court of Admiralty, of jurisdiction in the 
circumstances of this case? The Court clearly had 
jurisdiction over the subject-matter of the claim, 
namely price of maritime necessaries — and it is admit- 
ted the necessaries were supplied at a port other than 
that to which the ship belonged. The question arises 
as to the construction to be placed on the expression 
“ unless it is shown to the satisfaction of the Court that 
at the time of the institution of the case any owner 
or part-owner of the ship is domiciled in India or 
Burma.” It is true the domicile of the owners must 
be taken to be in Burma. But it is submitted that 
the proper construction to be placed on the clause in 
the circumstances of this case is, the Court prima 
facie had jurisdiction to entertain the action, but 
this jurisdiction is liable to be ousted if it is 
proved to the satisfaction of the Court before judg- 
ment, that the owners are domiciled in Burma; 
see Ex parte Michael (1). No such proof was placed 
before Fletcher J. The appellants will rely on the 
passage in Bremner’s affidavit “ having its head 
office in Rangoon,” but that is no proof. This is not 
a case where there was an entire absence of jurisdic- 
tion which might make an order void. It is submit- 
ted that if a judge of a superior Court erroneously 
assumes jurisdiction, the matter cannot be said to be 
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non coram juclice The authorities cited for the * 1 914 

appellants are cases where there was no interposition Madras 
of a judicial act. It is only in respect of writs, which 
were issued without judicial action, that it has been Co., Ld. 
held that where the writ was bad in law, an action Shari ‘ mar 
would lie for false imprisonment or other civil Works, Ld. 
process : Parsons v. Loyd (1), Barker v. Braham (2)> 

Bates v. Pilling (3). But where a judge, although 
erroneously, makes an order for arrest or attach- 
ment, no cause of action would arise : Daniells v. 

Fielding (I). In Bishun Singh v. Wyatt (5) 
and Bhut Nath v. Chandra Binode (6), Mookerjee J. 
failed to notice the distinction which exists between 
cases where an arrest follows on a judicial order, 
and cases where an arresst is effected by a ministerial 
officer without such judicial order — the latter alone 
founds a cause of action. 

Mr. Matter , in reply. I do not rest my case on 
the doctrine of continuing wrong. Article 29 of the 
Limitation Act does not apply to the circumstances 
of this case. Assuming the argument to be sound 
that the Court had no jurisdiction to issue the warrant 
of arrest, it was not a case of “wrongful seizure.” 

On the face of the writ, the seizure was justified. Art. 

29 applies only to cases where the writ is wrongly 
executed, as where the goods of a third party are 
seized: Multan Chand Kanyalal v. Bank of Mad- 
ras (7), Manavikraman v. Avisilan Koya(S'), Bam 
Narain v. XJmrao Singh (9). If Art. 29 does not apply, 
it is immaterial whether the case is governed by 
Art. 86 or Art. 49. 


(1) (1772) 3 Wils. 341. 

(2) (1773) 3 Wils 368. 

(3) (1826) 6 B. & C. 38. 

(4) 11846) 16 M. & W. 200. 


(5) (1911) 16 0. W. N. 640. 

(6) (1912) 16 0. L. J. 34. 

(7) (1903)1. L. R. 2 7 Mad. 346. 

(8) (1895) I. L. R. 19 Mad. 80. 


(9) (1907) I. L. R. 29 All. 615. 
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This case is covered by the ruling in (Vissoh! v. 
Cratchhij (1). At page 240 Vaughan \\ illiam s L. ••• 
says : “In Bullen and Leake's Precedents. 3rd edition 
page 353, 1 find this statement : ‘nn action will 
not lie for an arrest on final process upon a subsisting 

unsatisfied judgment but if the party arrested 

ran get the judgment set aside for irregularity or on 
any other ground, or can shew that the judgment, was 
satisfied by payment or otherwise before the arrest 
lie may then maintain an action : the arrest in such 
case would in general support an action of trespass 
In the present case execution ensued in pursuance ol 
a judgment which was subsequently set aside— it 
follows an action will lie for trespass. 

[Jenkins C.J. referred to The Waller D. If allot (2).] 
The action book filed by the respondent company 
in the Admiralty Coart* showed on the face of it, that 
the Court had no jurisdiction : the owners of the ship 
are described as having their head office that is to 
say their domicile in Rangoon. Hence the writ was 
wrongly obtained. Whether a suit for malicious 
prosecution lay or not, it is submitted the action lor 
trespass would lie. 

[Jenkins C. J. What do you say to the theory that 
it is by arrest of the ship, the Admiralty Court gave 

itself jurisdiction ?] ■ , 

The arrest was effected at the instance of the party, 
and as the Court had no jurisdiction, the arrest was 
the act of the party. A distinction must be made 
between erroneous process and irregular process ; the 
former is void ah initio., the latter good till ser aside : 
Parsons v. • Toy cl '■ 1 3). See also Clerk and Liudsell on 
Torts, 1.4th edition, page 661. 

(1) [1910] 2 K. B. 244. (A [1893] P. 202 

• (3) (1772) 3 Wills. 341. 
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[Jenkins C.J. I would have rejected your plain t 
on the ground that it does not state when the cause 
of action arose.] 

It is never done on the Original Side. 

[Jenkins C. J. I hope from this day onward it 
will be done. You must state when your cause of 
action arises. Moreover, you do not state in the body 
of your plaint, why it was the Court in Admiralty had 
no jurisdiction.] 

Cur. adv. vult. 
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Jenkins C. J. On the 4th June 1910, a company 
called the Shalimar Works, Limited, instituted a suit 
in rem against the vessel, Clan Macintosh , for an 
amount alleged to be due to them for that which is 
described in the plaint in this suit and has throughout 
been treated as maritime necessaries. 

On the same day the vessel was arrested, and she 
thenceforth remained under arrest until her release on 
the 31st January 1912, the suit in rem having been 
dismissed two days earlier. 

; On the 4tli June 1912, the present suit was instituted 
on the ordinary original side of this Court claiming 
damages for the wrongful arrest. 

In the plaint it is alleged that the plaintiff company 
is the owner of the ship, that the defendant com- 
pany instituted the suit in rem “falsely alleging 
therein that a sum of Rs. 89,187-12 was due to the 
defendant company for maritime necessaries supplied 
to the said vessel and maliciously and without reason- 
able or probable cause procured a warrant of arrest 
from the said Court ” and that “ therefore in pursuance 
of the said order the defendant company caused to be 
sued out of the said Court and in the said action the 
said warrant of arrest directed to the Marshal of 
Calcutta and caused the said vessel, her tackle, apparel 
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and furniture to be wrongfully arrested and detained 
from the said 4th day of Juno 1010 until the time here- 
inafter mentioned” (para 2). 

The plaintiff company then alleges the dismissal ot 
the suit in rem for want of jurisdiction (para. 3> ami 
submits “ that tire said warrant of arrest was issued 

without: jurisdiction . . . and was absolutely void 

and inoperative and of no effect in law and that by 
reason of wrongful and malicious arrest and detention 
of the said vessel . . the plaintiff company has 

been deprived of the use and of the possession of the 
said vessel from the said 4th day of June 1910 till the 
said 31st day of January 1912 and has suffered damages 
to the extent of Re. 5,85,630-6-9 ” (para. 4). 

In form the suit is essentially one for the malicious 
abuse of the process of the Court [sec Bullen and 
Leake’s Precedents. 3rd Edition, pp. 353 356 and 
Bedway v. Me. Andrew (1).] But no attempt was 
made at the trial to prove malice, and before us tins 
aspect of the case has been deliberately abandoned 
from the outset, for no mention or even suggestion lias 
been made of malice, or the absence of reasonable and 
probable cause, or crassa neglicjentia or bad faith. 

The only case made before us was trespass pure 
and simple ; I will, therefore, limit myself to that. 

It may be a question whether a plaint, trained ns 
this is, fairly supports a claim based on trespass, more 
especially as the plaint is defective in an important 
particular. [See. the declaration in Redway v. Me. 
Andrew (1) to which there was a general demurrer]. 
It is imperative under Order VII, rule 1 («.), that the 
plaint should contain, in addition to other particulars, 
“ the facts constituting the eause of action and when it 
arose.” There is no specific allegation in the plaint 
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to be treated as permitting an alternative claim on the 
ground of trespass, there would be a different date 
according as it was treated as a suit for malicious 
prosecution or a suit for trespass. 

But, apart from that, I am not at present prepared 
to hold that an ordinary suit for trespass lies for the 
arrest of a ship. There is no trace of any such suit in 
the books, and yet the occasion for it must have fre- 
quently arisen. 

The only reference to such a suit that I have been 
able to find is in The Walter v. D. Walletd), where an 
action was brought for an alleged trespass on a vessel 
and for its wronghful arrest. Sir Francis Jeune in 
disposing of the case said that, the claim for trespass 
clearly could not be maintained. The reason of this 
decision, however, does not appear., and it may be it 
has no application in the circumstances of this case. 

The arrestment of the ship is a judicial act of the 
Court and an ordinary step in an action in rem, so, 
where it constitutes a legal grievance, it is not an in- 
dependent wrong, but an integral part of an action in 
rem in which there was malice, or its equivalent, en- 
titling the aggrieved person to seek compensation 
either in the Admiralty proceedings or by separate 
action. 

In the case of Xenos v. Alder sley, The Evangelis- 
mos{2) a ship was arrested, and in The Strathnaver (3) 
the result of that case was summed up as follows ; 
“ Their Lordships came to the conclusion, though the 
case was certainly a very strong one, inasmuch as the 
wrong vessel had been siezed, that in the absence of 
proof of mala fides and malicious negligence, they 
ought not to give damages against the parties arrest- 
ing the ship.” ' 

(1) [1898] P. 202. (2) (1858) Vi Moo. P.O. 352. 

(3) (1875) LJ_R. 1 A. G. 58, 67. 
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in tills COUlHT'Uvm, 4 

,li'ivd m who! tar the wrongful possession ^ 

Uefewlan. ron«lnn«l after the o a 

U,,vuvr so as to give a ctafm toe dsvooges « -- d 
it did not, and Ixml Watson in tin- eonr e o s I ~ 
moot said: “The order ot the luh Deeenda ISsl 
for the appointment of a roeeiver had the > 

effect ot making tire company bare^nslo.luns lo^^ 
Court ; and the appointment ot the — ; 

1881 transferred the actual possess.on ut tin . b, • 
heir proceeds from the company to an officer ot Court. 
In my 1 opinion, detention by the colony, * he 
it had been legal or illegal, ceased a the h st of <bu- 
dates That circumstance would not ait - 1 

“n ot damages due by the company, >!««««£ 
shewn that the law regards loss ousmg o ■ 

ultimately successful from the Possession cd the Couit 
as stake-holders, as loss directly and nut uni 
ing from the previous wrongful acts ot his adversary . 
I know of no principle, and of no authority, lot hat 
proposition It appears to me that from the time 
when the order of the 17 th of December 1X80 v as 
made, the company and Dreyfus .^othe^P-od, to- 
wards each other in the same position . 

would have been placed if the eleven cargoes had 
never come into the possession ot the company ,u e 
had been thrown into Court by the captions lof t ° 
carrying vessels. When possession ot the subject 
of controversy is with the Court, the competing par aes 
„„ umnlv deferring their claims m the oidmnry 

damages wliich the successful 
the continuance of litigation 
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course ot J 
party may 
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are due to the law’s delay, and not to any legal wrong 1914 
perpetrated by his unsuccessful competitor.” Madras 

Lord Macnaghten too remarked — “But it appears , Steam 
to me that the detention of these cargoes by the com- Co., Ld. 

pany came to an end when the order was made for „ 

J . Shalimar 

the appointment of a receiver. From the date of that Works, Ld. 
order possession was taken out of the hands of the Jen ^7 c j 
company. Thenceforth the possession was the posses- 
sion of the Court. I do not think that the possession 
of the Court can be regarded as detention by the com- 
pany, nor do I think that any loss or diminution of 
profit, which may be attributable to the circumstance 
that the property in quesion in the action was placed 
in the custody of the Court, is the direct or natural 
result of the detention by the company.” 

Here too it may fairly be said that under the arrest 
the custody and possession was with the Marshal 
as an officer of the Court, and cannot be regarded as 
a detention by the defendant company. The damage, 
if any, suffered from the continuance of the officer’s 
custody and possession was due not to default of the 
defendant company, but to the law’s delay. 

The English decisions must be our guide in deal- 
ing with maritime matters here, and therefore I feel 
justified in citing them. 

This Court’s general Admiralty Jurisdiction rests 
on clause 32 of the Letters Patent of 1865, which 
continues clause 31 of the Letters Patent of 1862; and 
the effect of these clauses is to vest in the High Court 
such civil and maritime jurisdiction as might be exer- 
cised by the Supreme Court as a Court of Admiralty, 
or by any Judge of that Court as Commissary of the 
Vice- Admiralty Court. 

The Admiralty Jurisdiction of the Supreme Court 
is defined as follows in the Charter of 1774, clause 26 : 

“And it is Our further will and pleasure, and We do 


.■ _ '■ _ 
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1914 hereby grant, ordain, establish and appoint tnai hr, 
said Supreme Court of Judicature at Port William 
in Bengal, shall be Court, of Admiralty, in and for the 
said provinces, countries or districts, of Bengal, 
Bihar and Orissa and all other territories and islands 
adjacent thereunto, and which now are or ought to 
be dependent thereupon; -and We do hereby commit 
j fnkini, - • g,-ant to the said Supreme Court of .1 udicaturc at 

Fort William in Bengal, full power and authority to 
take cognizance of, hear, examine, try and determine 
all causes civil and maritime, and till pleas of con- 
tracts, debts, exchanges, policies of assurance accounts, 
charter-parties agreements, loading of ships and all 
matters and contracts, which in any niauner whatso- 
ever relate to freight or money due for ships hired 
and let out, transport-money, maritime usury or 
bottomry, or to extortions, trespasses, injuries com- 
plaints, demands and matters civil and maritime, 
whatsoever, between merchants, owners and pro- 
prietors of ships and vessels employed or used within 
the jurisdiction aforesaid, or between others, con- 
tracted, done, had or commenced, in upon, or by the 
sea or public rivers, or ports, creeks harbours and 
places overflown within the ebbing and flowing of the 
sea and high water mark, within, about and through- 
out the said three provinces, countries or districts of 
Bengal, Bihar and Orissa and ail the said territories 
oi" islands adjacent thereunto and dependent there- 
upon, the cognizance whereof doth belong to the 
jurisdiction of the Admiralty, as the same is used and 
exercised in that part of Great Britain called England, 
together with all and singular their incidents, emer- 
gents, and dependencies annexed and connexed causes 
whatsoever, and to proceed summarily therein, with 
all possible despatch according to the course of our 
Admiralty of that part -of Great Britain called 
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England without the strict formalities of law con- 191* 

sidering only the truth of the fact and the equity of madbas 

the case.” Steam 

Navigation 



It was ultimately settled to be the law in England Co., Ld. 
that previous to the passing of 3 and 4 Viet 65, the shali'mar 
Court of Admiralty had no jurisdiction in the case of Wo rks, Ld 
necessaries supplied to a ship, though perhaps it Jenkins C.j 
occasionally purported to - exercise the jurisdiction 
where not prohibited : The Two Ellens (1), The Hen- 
rich Bjorn (2). 

The same view has obtained in India [ Murray v. 
Langford (3), The A sia (4)] ; but there is a difference 
of opinion as to whether the extended powers under 3 
and 4 Viet., c. 65 and 24 Viet., c. 10 became vested in 
Indian High Court by virtue of the several Letters 
Patent : The Portugal (5), The Asia (4), Bardot v* 

The Augusta (6). 

For the purposes of this case I will assume they 
did not. If this be the true view, then this Court’s 
jurisdiction in relation to necessaries rests on the 
Colonial Courts of Admiralty Act, 1890, which vests 
in it (among other things) the powers described in 
section 5 of 24 Viet., c. 10. That section provides that 
the High Court of Admiralty shall have jurisdiction 
over any claim for necessaries supplied to any ship 
elsewhere than in the port to which the ship Court 
belongs unless it is shewn to the satisfaction of the 
Court that at the time of the institution of the cause 
any owner or part-owner of the ship is domiciled in 
England or Wales. Under section 35 the jurisdiction 
conferred by the Act may be exercised either by pro- 
ceedings m rem or b v proceedings in personam. 


(4) (1868) 5 Bom. H. C. (0. C.) 64 

(5) (1870) 6 B L. B. 323. : 

(6) (1873) 10 Bom. H. 0. 110. 


(1) (1872)-L. R. 4 P. 0. 161. 

(2) (1886) L. R. 11 A. C. 270. 

(3) (1842) 1 Fulton 95. 97, 131 



(1) (1872) L. B. 7 Q. B. 658, 660. 
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1914 Bv the Colonial Courts of Admiralty Act, 1800, 

Mamas s - 2(3)0*), it is provided that any enactment in an Act 
^ Steam 0 f the Imperial Parliament referring to the Admiralty 
N Go”lb! >N jurisdiction in England, when applied to a Colonial 
«• Court of Admiral tv in a British possession, shall be 
Works, Ld. read as if the name of that possession were t iiere- 

TexkxshC j U1 substituted for England and Wales. By the Inter- 
emkxnh . . pretat j 0ll Act s , 18(3), it is provided that: the 

expression “ British possession ” shall mean any part 
of Her Majesty’s dominions exclusive of the United 
Kingdom, and where parts of such dominions are 
under both a central and local Legislature, all parts 
under the central Legislature shall for the purposes of 
this definition be deemed to be one British possession. 

British India and Burma thus take the place of 
England and Wales for the purposes of this case. 

It is conceded that when the suit in rem against 
the Clan Macintosh was instituted, the ship was else- 
where than in the port to which the ship belonged. 

To that extent then the suit was in order. 

It is, however, contended that the owner was 
domiciled in Burma, and that the suit was thus be- 
-yond the jurisdiction of this Coart. Bat to take 
away jurisdiction it is not enough that the owner was 
so domiciled ; this domicile had to be shewn to the 
satisfaction of the Court. Blackburn J. dealing with 
section 5 of 24 Viet., Cap. 10 in Ex parte Michael (X) 
said, — “ That seems clearly enough to enact that the 
Admiralty Court shall have jurisdiction when the 
necessaries are supplied in England just as if they 
had been supplied abroad ; but then it is added, 
unless it be shewn to the Court that the owner be 
domiciled in England ; but that must he alleged and 
proved to the satisfaction of the Court before judg- 
ment ; and it is too late afterwards.” 
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In the same case Cockburn C. J. thus described the 1 914 
position -. “ It is conceded that the County Court Madras 

had jurisdiction over the subject-matter of the suit r Steam 
and the only ground on which the Court could be ^co!°Ld° N 
called upon to proceed no further is the exception in v - 

mm i • *1 “!»• , I &HAL1MAS 

the section which gives the jurisdiction, that it be Works, Ld. 
shewn to the satisfaction of the Court, that is, the jEN ^~c j 
Court in which the suit is pending, that the defendant 
is domiciled in England or Wales.” 

When the arrest in this case was made it had not 
been shewn to the Court that the owner was domi- 
ciled in Burma at the time of the institution of the 
suit ; it was, to use the language of Blackburn J., 
neither alleged nor proved, and so that exception 
which would have made it imperative on the Court to 
proceed no further had not been established at that 
stage. 

No doubt the plaintiff company contends that by 
paragraph 1 , T. W. F. Bremner’s affidavit, the owner’s 
domicile was shown to the satisfaction of the Court ; 
but the fact is that it was not so shown, and the state- 
ment in that paragraph is taken from the agreement 
and is not an independent allegation of the state of 
affairs at the institution of the suit. And here I may 
point out that the rule, wlfich prescribes what the 
affidavit leading to a warrant of arrest should state, 
does not require any statement of the owner’s domi- 
cile. Had the present plaintiff company so desired, it 
could have made such a statement and have procured 
the release of the ship at any time. It, however, did 
nothing of the kind, and counsel for the present 
plaintiff company has admitted before us, that even in 
its written statement in that suit it did not specifi- 
cally allege that its domicile was in Burma. 

It is true that the suit in rem was dismissed, and 
the decree contains a recital of the Court’s opinion 
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1914 that it had no Jurisdiction. But on what materials 
MaI)BAS this result was reached does not appear. 

Steam Assuming for the purpose of the case that a person 

aggrieved by the arrest of his ship is entitled to com- 
»■ pensation even in the absence of proof of malice or its 
Works, Ld. equivalent, it remains to be seen what would be the 
_ „ , nature of his suit : it would be for a seizure under 


Jen kiss C. J. 


legal process. 

But if the seizure was lawful, no suit would lie; 
if unlawful it would be governed bv Article 29 of the 
Limitation Act, and that in the circumstances of the 
case would be a bar to this suit. 

It has been argued that the seizure was not under 
legal process, for that as the suit was dismissed for 
want of jurisdiction, the order for arrest was coram 
non judice. 

But the order for arrest was an usual step in a suit 
in rem, and at the time when it was made the Court 
had jurisdiction over the subject-matter and the ex- 
ception had not been established. Therefore, the order 
of arrest cannot (in my opinion) be treated as coram 
non judice or a nullity. 

It has been further contended that as this was a 
trespass to goods, Article 36 should be applied ; but 
Article 29 is specific and fits the case, and it is a rule 
of construction of long application that a general 
Article does not govern where there js a particular 
Article which covers the case. 

Nor do I think can Art. 49 be treated as gov- 
erning this case rather than Art. 29. It was the 
seizure, if wrongful, that was the cause of action and 
tlie plaintiff cannot treat the suit as one for trespass 
from the seizure for the purpose of evading 
:. 29. 

The. conclusion then to which . I come is, that this 
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that in the absence of proof of malice or its equivalent 
the suit if treated as one for trespass will not lie in 
the circumstances of this case : and that if such a suit 
did lie it would fall under Art. 29 and would be barred. 
1, therefore, would dismiss this appeal with costs. 
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Stephen J . I agree. 

Appeal dismissed. 

Attorney for the appellant company : J. C. Dutt. 
Attorneys for the respondent company : Pughfy Co 

j. C. 


INSOLVENCY JURISDICTION 


In re J. M. LUCAS and Another 


Insolvency — Practice — Presidency Towns Insolvency Act ( III of 1909), 
s. 36, (4), (5), whether applicable to contentious matters. 


Section 36 ( 4 ) and (5) of the Presidency Towns Insolvency Act, 1909. 
is intended to provide a summary procedure for ordering payment of 
debts due, and delivery of property belonging to an insolvent, where 
there is no dispute ; it is not iutended for contentious matters or for follow- 
ing property the subject of fraudulent preference or dishonest concealment. 


Application. 

These were two applications on behalf of the Official 
Assignee under s. 36 of the Presidency Towns Insol- 
vency Act, 1909. The first under s. 36 (5) prayed that 
Mrs. Amy Zemin, the mother-in-law of the insolvent 
J. M. Lucas, should be ordered to deliver over to 
the Official Assignee certain immoveable properties, 

c Application in Insolvency Suit No. 50 of 1912, 
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1914 namely. Nos. 40. 41, 41-1, 1 1-2. an I 12. Elliott Road, Cal- 
Locas a xn cutta, as being the property of the. insolvent and now 
Another, in her possession. These properties had been transfer- 
red to Mrs. Zemin by ,T. M. Lucas by a convevanee 
bearing date September 26, 1911. The consideration for 
the transfer was expressed to be a sum of Rs. Auxin. 

On February 23, 1912, J. M. Lucas and his 
brother 0. J. Lucas were adjudicated insolvents on 
their own petition. An order was made for Mrs. 
Zemin’s examination unde r s. 36, and she was examined 
on March 8, 1918, and in the course of her examina- 
tion she stated with regard to the consideration 
money that a sum of Rs. 30.000 had actually been 
paid by her to J. M. Lucas, and that to discharge the 
remaining Rs. 20,000 she had released two debts of 
12,000 and Rs. 8,000 respectively, due from J. M. Lucas 
to her on account of loans advanced by her in 1904. 

The second application was under s. 36 (4) of the 
Act for an order that one George Edmond Pereiro 
should pay to the Official Assignee four sums of 
Rs. 460, Rs. 901-12-9, Rs. 5,750 and Rs. 6,750, as money 
received by him from the insolvents by way of fraud- 
ulent preference and also a sum of Rs. 4,000 odd 
due from him to the insolvents in respect of other 
transactions. G. E. Pereiro was examined under 
section 36, but did not admit that these sums, or any 
of them were owing to the insolvents. 

After the examination of Mrs. Zemin* and of G. E. 
Pereiro, charges were framed in accordance with the 
provisions of s. 103 (6) of the Act against J. M. Lucas, 
one of such charges being in respect of the transfer 
of the Elliott Road properties to Mrs. Zemin and an- 
other being in respect of the alleged debt of Rs. 5,750 
owing from G. E. Pereiro. On these charges J. M. 
Lucas was convicted and sentenced. He, thereupon 
III?; & A preferred an appeal against his conviction, and this 
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appeal was pending at the time of these applications. 5 914 
Subsequently the appeal was allowed and the convic- Lucas AND 
tion quashed by Jenkins C. J. and Woodroffe J. - Another, 

Mr. Avetoom and Mr. A. V. Chaudhuri, for the 
Official Assignee. It is the practice of the Court to 
make orders under this section when it is satisfied 
that any person is indebted to the insolvent’s estate, 
or is in possession of property divisible among the 
creditors. The powers were exercised under the cor- 
responding s. 26 (1) of the former Act (11 & 12 
Viet. c. 12) : In re Dwarkanath Mitter (1). 

Mr. B. Chakravarti and Mr. B. K. Lahiri, for Mrs. 

Zemin, and Air. Langford James, for (4. E. Pereiro. 

These applications are misconceived : section 36 was 
only intended to be employed in cases when posses- 
sion of the insolvent’s property is admitted, s. 36 ( 4 ) 
and (5) corresponds to s. 27 (4) and (o) of the 
Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), and the 
language there is — “ If any person on examination 
before the Court admits,” etc. Where the title or in- 
debtedness is disputed, the Official Assignee must 
either file a suit in the ordinary way or make a 
substantive application as contemplated by Rule 5 ( d ) 
of the Insolvency Rules of the High Court corre- 
sponding to Rule 6(e) of the Bankruptcy Rules, 1886. 

Cur. adv. vult. 

Chitty J. This is an application presented under 
section 36 (5) of the Presidency Towns Insolvency 
Act, 1909, by the Official Assignee praying that Mrs. 

Am y Zemin, who was examined under that section 
in the matter of C. J. and J. M. Lucas, insolvents, 
should be ordered to deliver over to the Official 
Assignee certain immoveable property situate in 
(1) (1869) 4 B. h. E. 63. . 
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Elliott Road, Calcutta, as being the property of the 
insolvent J. M. Lucas and now in her possession. 

The insolvents were so adjudged on their own 
petition on February. 21, 1012. Admittedly the pro- 
perty in question was conveyed to the witness, who 
is the mother-in-law of .T. M. Lucas, by deed dated 
September 26. 1911, less than five months before the 
adjudication. The conveyance purports to have been 
made (subject to a mortgage and further charge of 
the Phoenix Assurance Co. Ld.), for a consideration 
of Rs. 50,000 paid by Mrs. Zemin to J. M. Lucas. The 
story of the witness, as disclosed on her examination, 
was that Rs. 30,000 was actually paid, the other 
Rs. 20,000 being a debt due to her by her son-in-law 
for two loans of Rs. 12,000 and Rs. 8,0 )0 made by her 
to him in 1904. 

Mrs. Zemin was examined on March 8, 1913. Sub- 
sequently J. M. Lucas was proceeded against under 
section 103 of the Act, one of the charges relating to 
this transfer. He was tried before me and found 
guilty. He has appealed, and the hearing of the 
appeal has been postponed until orders have been 
passed on this application. In my opinion, the two 
matters are in no way dependent one upon the other. 
An order under section 36 can only be made if on the 
examination of any person the Court is satisfied that 
he has in his possession any property belonging to 
the insolvent. A charge under section 103 may be 
substantiated by oral and documentary evidence and 
the notes of the examination of the insolvent may be 
used against him. In this particular case, Mrs. Zemin 
was not examined in the proceedings under section 
103 either for or against the insolvent. This appli- 
cation must be decided on her statement and her state- 
ment alone. The criminal charge depended upon 
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Section 36‘ is copied from section 27 of the Bank- 
ruptcy Act, 1883, with this difference. The English 
Act says : — “ If any person on examination before the 
Court admits that he has in his possession any prop- 
erty belonging to the debtor, the Court may on the ap- 
plication of the Official Receiver or Trustee order him 
to deliver ” etc. Here the words are : — “ If on the 
examination of any such person the Courtis satisfied 
that he has in his possession ” etc. In my opinion, 
there is very little distinction to be drawn between, 
the two modes of expression. Under the Indian Act, 
it may not be necessary to have an express admission 
from the witness as it is in England, but the fact of 
possession must appear from his examination, which 
amounts to very much the same thing, because the 
Court can only proceed on the witness’ statements 
and no evidence can be called to contradict them. 

In this case it was argued that Airs. Zemin’s state- 
ments could not be accepted as true, that what she 
said was so improbable that no Court could believe her. 
I agree, but even assuming that she is not worthy of 
credit, it does not follow that the converse of what 
she has stated can be held to be proved on her ex- 
amination , , and that is what is necessary for an order 
under this section. It is not suggested that Airs. 
Zemin has made any statement which could be con- 
strued into an admission or be taken as satisfactory 
proof that this was a bogus transaction. It may well 
have been that, and in the criminal proceedings on 
other evidence I have held that it was. It cannot, 
however, be said to be satisfactorily established on 
her examination. 

I regret this result, but in my opinion the Official 
Assignee has adopted the wrong procedure. What he 
should have done was to make such an application as 
is provided for by rule 5 (d) on which evidence could 
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1914 have been taken for and against, and the question of 
Lmslsn title properly decided. In my opinion, section 36 (4) 
Asothkr, an ,{ (j) was intended to provide a summary procedure 
I’Uli lor ordering payment ol debts due and delivery of 
Cinrrv J. property belonging to an insolvent when t here was 
no dispute. It was never intended for contentious 
matters such as the present, or for following property 
the subject of fraudulent preference or dishonest con- 
cealment. It appears to me unnecessary to refer to 
section 26 of the Indian Insolvency -Vet. IK IS. or to 
cases decided upon it. The procedure now introduced 
is not the same, and is manifestly taken from the 
English Act of 1883. The application must be refused, 
but in the view that I take of Mrs. Zemin's evidence 
1 make no order in her favour for costs. 

The application for an order under section 36 (4) 
against George Edmond Pereiro must fail tor the 
same reasons. In this case it is asked that he be 
ordered to pay to the Official Assignee four sums 
Rs. 640, Rs. 901-12-9, Rs 5,750 and Rs. 6,750 aggregating 
Rs. 14,041-12-9 received by him from the insolvents 
and also Rs. 4,000 being the amount advanced to him 

I by the insolvents for the purchase of their respective 

jl, shares in their father's estate. I am of opinion that 

;!) this application must fail for the reasons given above 

jj| in Mrs. Zemin’s matter. The first four sums are said 

to be payments made by way of fraudulent preference 
jk to Pereiro who is entered in the insolvents schedule as 

|| a creditor for Rs. 10,991-1 . One of these sums Rs. 5,750 

or the shellac representing it, has been made the 
;|i subject of a charge in the criminal case, and J. M. 

II Lucas has been convicted on that charge. It is true 

j||f|;4 that Pereiro has mentioned these four sums, but there 

is nothing in his answers amounting to an admission 
or satisfactory proof that these sums or any of them 
belong to the insolvent. As regards the Rs. 901-12-9 
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he did say that if the Court ordered, lie would pay it 1914 
but that is all. Lucas and 

As I have said above, in my opinion the pro- Another, 


cedure laid down by section 36 is inappropriate in 

dealing with cases of fraudulent preference. I must Chittv j - 
not be regarded as accepting Pereiro’s statements as 
correct. I have little doubt that they are false. 

As to the Rs. 4,000, I do not think that the Official 
Assignee could claim this in any case. Subsequently 
to the examination, which closed in April 1913 , vis., 
on June 5, 1913, the Official Assignee has executed a 
conveyance in favour of Pereiro of the shares of the 
insolvents in their father’s estate. He cannot now be 
allowed to say that the insolvents and not Pereiro 
were the purchasers. 

This application also fails but, as in Mrs. Zemin’s 
case, I make no order as to costs. 

h. e. P. Applications refused. 

Attorneys for the Official Assignee : Gregory # Co. 

Attorneys for Mrs. Zemin & Gr. E. Pereiro:.??. M. 

Chatter j ee. 
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PRIVY COUNCIL 


MAHA PRASAD SINDH 


RAMAN! MOHAN SINDH 


tOH APPEAL FROM THE HIGH COURT AT FORT WILLIAM iH SEH8AL,] 


sdiction — Suit to enforce mortgage of land partly in Sonthal Parganas, 
and partly in local jurisdiction of Bhagalpur L*ourt-~ m Jitrw.U<:litM gj 
Bhagalpui Court— Sonthal Parganas Settlement Regulation, {111 of 
I872) t $$. 5 and 6 — Sonthal Parganas Act (XXXV II of IS 33), &. 2- 
Sonthal Parganas Justice Regulation ( V of 1893 ), Pari 2 and s. 10 — 
Consent of parties to jurisdiction of a Court— Cmry provision relating 
to in s. 6 , Regulation 111 of 1872 — Question of Jurisdiction not taken in 
High Court — Scheduled Districts Act (XIV of 18 74). 


hi a suit, in the Court of the Subordinate Judge of Bhagalpur, to 
enforce a mortgage bond for principal and interest amounting to over 5 
lakhs of rupees, by far the greater portion of the mortgaged property was 
situated in the Sonthal Parganas, and the mortgagors resided in that district 
the rest of the property being situated within the local jurisdiction of* 
the Bhagalpur Court. The mortgage bond was executed at Bhagalpur," and 
contained a stipulation that the mortgagees might enforce it in the Bhagal- 
pur Court. The suit was instituted on 20th June 1904. On an objection 
taken that the Bhagalpur Court had no jurisdiction to entertain the suit : — 
Held , on an examination and consideration of the Acts and Regulations 
applicable to the Sonthal Parganas. that at the date the suit was com- 
menced no suit would lie in any Court established under the Bengal Civil 
Courts Act (VI of 1871) or under the Bengal United: Provinces, and 
Assam Civil Courts Act (XII of 1887) which has taken its place, in regard 
to any land, or any interest in, or arising out of land, but such suits 
must have been brought before Settlement Officers, or in Courts of Officers 
appointed under section 2 of the Sonthal Parganas Act (XXXVII of 1855), 
and the Sonthal Parganas Justice Regulation (V of 1893), Part 2, so long 
as the land had not been settled, and the settlement declared by a notification 


* Present : Lord Shaw, Lord Moulton, Sir John Edge and 
Ameer Ali. 
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in the Calcutta Gazette to have been completed and concluded. And, it 1914 

being found that the land included in the mortgage in suit had not been Maha 

wholly settled, the suit came within the provisions of s. 5 of the Sonthal Prasad 
Parganas Settlement Regulation (III of 1872), and was excluded from the Singh 

jurisdiction of any but the special officers or Courts appointed under s. 2 Ramanx 

t of Act XXXVII of 1855, and therefore the Bhagaipur Court not being one Mohan 

of the special Courts bad no jurisdiction to try it. Singh. 


The stipulation in the mortgage bond to the effect that the mortgagees 
might enforce it in the Bhagaipur Court was of no effect. As the suit was 
one with regard to land in the Sonthal Parganas which the Bhagaipur Court 
had no jurisdiction to entertain, the parties could not by consent give tho 
necessary jurisdiction to the Court. To allow them to do so would be to 
nullify the express provisions of, s. 5 of Regulation III of 1872 which was 
binding on any Court having jurisdiction in the Sonthal Parganas in the 
exercise of such jurisdiction.. 

Held, also, that, apart from the question of jurisdiction, any Court 
dealing with the subject matter of the suit would be bound to give full 
force and effect to the provisions of s. 6 of Regulation III of 1872, relating 
to usury, and therefore to refuse to decree any compound interest arising 
from any intermediate adjustment of interest, or a total amount of 
interest exceeding the principal of the original debt or loan. This provi- 
sion of section 6 was not one of procedure, but of substance, and so far as 

the Court having jurisdiction within the Sonthal Parganas are concerned, it 
places all contractual stipulations as to compound interest in a position of 
non-enforceability, and limits statutably the total interest which can be 
decreed on a loan or debt. 

The question of jurisdiction which depended on no disputed facts, was 
in issue in the suit, and had been adjudicated upon in the first Court, was 
one which their Lordships were of opinion they could not decline to enter- 
tain though not specifically raised on the appeal, especially as it necessarily 
presented itself in argument. 

Semhle : The provisions of the Scheduled Districts Act (XIV of 1874) 
, have never been extended to the Sonthal Parganas. ' 


Three consolidated appeals 9, 10 and 11 of 1911 
the first from a judgment and decree (3rd April 1907) 
of the High Court at Calcutta which affirmed a decree 
(12th February 1906) of the Subordinate Judge of 
Bliagulpur, the second from a judgment and decree 
5th .December 1907) of the said High Court which 
(reversed a decree (19th August 1907) of the said 




Subordinate Judge ; and diet bird from a judgment and 
decree (18th December 3008) of the said High Court 
which reversed a decree (tit h August iVM.tS) o! the said 
Subord i na te J udge. 

The defendants were appellants in tin* lirst appeal, 
and the plaintiffs in the second and third appeals, to 
His Majesty in Council. 

The suit out of which the appeals arose was brought 
by Ramani Mohan Singh and . Suretidra Mohan Singh 
against Ram Chandra Singh and others to enforce the 
provisions of a mortgage bond for Rs. H.ol U !( |!| dated 
21st December 1898 in favour of one Bn raj Xu ray an. 
Singh, the father of the plaintiffs. The claim ol the 
plaintiffs up to the date of suit was Rs. a, 30,088-1 1.-10, 
the balance being made up of interest and compound 
interest which was charged according to the provi- 
sions of the bond in suit at the rate of 71 per cent, 
per annum with annual rests. The mortgaged pro- 
perties were mostly situate in the Sonthal Parganas 
district, where the mortgagors resided, but about a 
third was within the local jurisdiction of the Bhagal- 
pur Court: the mortgage bond was admittedly execu- 
ted at Bhagalpur, and contained, a provision for its 
enforcement in the Bhagalpur Court . 

'Che only defences now material were raised in 
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u (h) The total interest decreed on any loan or debt shall never exceed 
one-fourth of the principal sum if the period be not more than one year, and 
shall not in any other case exceed the principal of the original debt or loan ” 

And the explanation of the expression “ interme- 
diate adjustment” was added by section 24 of Bengal 
Regulation V of 1893, as follows : — 

u The expression * intermediate adjustment of account ’ in clause (a) of 
this section means any adjustment of account which is not final, and 
includes the renewal of an existing claim by bond, decree or otherwise 
when, without the passing of fresh consideration, the original claim is 
increased by such renewal.” 
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The Subordinate Judge decided the suit in favour 
of the plaintiffs and gave them a decree. On the 
6tli issue he was of opinion that section 6 of Regula- 
tion III of 1872 did not apply; that the Bhagalpur 
Court was not a “ Court having jurisdiction in the 
Sonthal Parganas ; and that the rignts of the parties 
were governed by the law in force at Bhagalpur, 
where the contract was made. 

On appeal by the defendants, the High Court 
(Rampini and Sharfuddin JJ.) said as to section 6 
of Regulation III of 1872. 

14 The Subordinate Judge says that in his opinion the provisions of 
section 6 of Regulation III of 1872 do not apply to Courts exercising 
jurisdiction within the Sonthal Parganas under lection 19 of the Civil 
Procedure Code. He thinks that these words relate only to the Courts of 
the Sonthal Parganas exercising* jurisdiction within their territorial limits, 
and it would appear to us that the Subordinate Judge’s view upon this 
matter is correct. We are relieved of the necessity of discussing this 
question at any great length because it was decided by this Court in 
Regular Appeal 467 of 1902, in a judgment dated 1 6th December 1903 * 
to which one of the members of this Bench was party. In that judgment 
occurs the following passage. ‘ The appellant’s ’ fifth plea is founded 
on the terms of section 6 of the Settlement Regulation III of 1872, ac- 


cording to which no Court having jurisdiction in the Sonthal Parganas can 
decree compound interest arising from any intermediate adjustment of 
account, or a larger amount of interest than the original debt, But the 
words 1 Court having jurisdiction in the Sonthal Parganas,’ occurring in the 
section must, in our opinion, refer to a Court in the Sonthal Paiganas, and 
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constituted under the Regulation. They cannot include a Court, such as 
that of the Subordinate Judge of Bhagalpur when dealing with a suit the 
cause of action in which lias arisen within his jurisdiction, and not m the 
Sonthal Parganas, and which has only jurisdiction in the Sonthal Parganas 

in the sense that it has power to order the sale of some of the mortgaged 
property which is situated in that district. Two cases have been cited for 

the’ appellants, namely, Duugaram Marwari v. Rajkishore Deo ( 1) an' 
Shavia Outran Misser v. Chuni Lai MarwariiL). They do not appear to 
be in point, or to throw any light upon the question now under discussion. 
There is certainly nothing in them which in any way conflicts with the 
view , expressed above.’ Mr. lfardley Norton for the appellant has cited 
another case, namely that of Maseyk v. Steel & Co. (3). But it does not 
appear to us that this case in any way supports his contention. We ac- 
cordingly see no reason to dissent from the view taken by this Court in 
the judgment above cited. Moreover, our attention has been called to 
the fact that in the mortgage bond on which the plaintiff now sues the 
defendants, expressly declared that the loan had been taken at Bhagalpur, 
and that the plaintiff was entitled to institute a suit in Bhagalpur for the 
realization of the amount due. It appears that all the loans taken by the 
defendant from the plaintiff were taken at Bhagalpur ; and there was 
further a stipulation that interest should be paid at Bhagalpur. We there- 
fore think that the suit was properly instituted at Bhagalpur, and that for 
the reasons above given, the Court at Bhagalpur was not restricted in 
awarding interest by the provisions of section 6 of Regulation III of 1872. 

The High Court accordingly dismissed the appeal 
with costs. 

This appeal was first heard on the question of 
jurisdiction, and afterwards on the question raised 
in the 6 th issue, namely, whether the Court was pre- 
cluded from giving compound interest or a total 
amount of interest exceeding the principal, by section 
6 of the Sonthal Parganas Settlement Regulation 
(III of, 1872.) 


On the point of jurisdiction, 

G. B. Lowndes, for the appellant in appeal 9 and 
for the respondent in appeals 10 and 11, contended 
that the Bhagalpur Court had no jurisdiction to 

(1) (1890) I. L. R. 18 Calc. 133. (2) (1898) I. L. R. 26 Calc. 238, 

(3) 1887) I. L. R. 14 Calc. 661. 
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entertain the "suit. That Court can have jurisdiction 
under section 19 of the Code of Ci vil Procedure, 1882, 
only if that Code is in force in the Sonthal Parganas : 
see the grounds of decision in Ram Ratan v. Lalta 
Prasad (1). Section 10 of the Sonthal Parganas Justice- 
Regulation (Y of 1893) made the Code partly appli- 
cable to certain suits filed in the Sonthal Parganas 
Courts, and in such suits so filed the Sonthal Par- 
ganas Courts might have jurisdiction over land in 
Bhagalpur ; but that section would not apply to a 
suit filed, like the present suit in the Bhagalpur 
Courts, or anywhere outside the Sonthal Parganas. 
That would be the case also with respect to section 
2, sub-section ( 2 ) of the Sonthal Parganas Settlement 
Regulation (III of 1872), the suits there referred to 
being only suits filed in Sonthal Parganas Courts : 
see section 2 of the Sonthal Parganas Act (XXXVII of 
1855). Except for three partial applications of the 
Code to suits filed in the Sonthal Parganas, it 
appeared that the Code did not apply to the Sonthal 
Parganas. The Civil Procedure Code (Act VIII of 
1859) was made applicable to the Sonthal Parganas by 
the notification of 19th August 1867, which might 
hold good under section 3, sub-section ( 3 ) of Regula- 
tion III of 1872 ; but in the Codes of 1877 and 1882 it 
was specifically provided ( see section 1, paragraph 2 
of each Act) that they should not apply to the Sche- 
duled Districts (including the Sonthal Parganas). The 
case of Sorbojit Roy v. Gonesh Prosad Misser (2) is 
opposed to this contention, but it is submitted that 
case was wrongly decided; for by section 3, sub- 
section (2) of Regulation III of 1872, “ no other Acts 
than those specified in the schedule ” are to apply to 
the Sonthal Parganas, and the Civil Procedure Code 
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1914 taken to Ixave repealed tlie notification of 19tli August 
1867, for the specific enactment in tlie Civil Procedure 
Prasad Codes (Acts X of 1877 and XIV of 1882) that they 
S “ GH should not apply to the Scheduled Districts (includ- 
Eamasi ing the Sonthal Parganas) would otherwise have no 
fckjxati' meaning : moreover, those later Codes contain no such 
power to extend by notification as was provided by 
section 885 of the Code of 1859. This contention was, 



it was submitted, supported by (ci) the fact that even 
as amended by Regulation III of 1899 ( see section 3), 
the schedule to Regulation 111 of 1872 does- not men- 
tion the Civil Procedure Code ; (6) the fact that by 
the Regulation of 1899 specific sections (223 to 228) 
of the Code are made applicable to the Sonthal Par- 
ganas which would have been unnecessary if the 
whole Code had already been applicable ; and (e) the 
fact, that the Civil Procedure Code is, by Regulation 
V of 1893, section 10, applied only to certain suits in 
the Sonthal Parganas. 

But even if the Civil Procedure Code applied 
generally to the Sonthal Parganas, the jurisdiction 
in respect of all. suits regarding land was taken away 
and confined to particular Courts in the Sonthal 
Parganas by section 5 of Regulation III of 1872, which 
clearly included mortgage suits, and was not limited 
to such suits only as would ordinarily come before 
Settlement Officers. For, from the heading of the 
Regulation it appeared that it was not merely to 
provide for a settlement of the Sonthal Parganas ; 
section 6, for instance, was clearly a general provision 
all suits, and the “ Settlement ” sections seem 
to “claims” with which and not with 
suits, a Settlement Officer would ordinarily deal. 
Under section 5, suits concerning land are to be 
tried either by Settlement Officer or by Officers 
appointed under the Sonthal Parganas Act (XXXVII 
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of 1855), wlio were themselves the ordinary Courts 1914 
of the Sonthal Parganas, the whole Civil Jurisdic- Maha 
tion over the Sonthal Parganas being vested in P g^ r SAD 
them by the Act of 1855 section 2, though they " L v . 

might for convenience sit in places outside the 
Sonthal Parganas ( see section 3). There would be Singh. 
nothing strange in mortgage suits being entrusted 
to them for trial; and as a matter of fact soon 
after Regulation III of 1872 was passed, a notifi- 
cation (dated 7th May 1872) was issued assigning 
the trial of all land suits to the officers appointed 
under the Act of 1855. Then, the question arises 
whether the provision with regard to such suits 
under section 5 of Regulation III of 1872 has become 
inoperative owing to a notification of the comple- 
tion of the settlement. The first settlement was 
no doubt completed in 1879 ( see the Gazetteer of the 
Sonthal Parganas) ; but no notification of comple- 
tion seems to have been published in the Gazette ; 
at any rate no such notification can be found. If 
section 5 had become inoperative by reason of the 
settlement being completed, its re-enactment would 
have been necessary for the second settlement which 
began about 1886 (see Regulation II of 1886, section 6) : 
but there was no such re-enactment (see the amend- 
ment of section 5 in 1908 for the purpose of the latest 
settlement). Besides, there were several amending 
Acts between 1872 and 1908 : and if section 5 had be- 
come inoperative it would have been repealed. The 



reference in section 9 of the Regulation of 1893 to suits 
over Rs. 1,000 which are excluded from the cogni- 
zance of the ordinary Civil Courts, must refer to the 
land suits under section 5 of the Regulation of 1872, 
and shows that they were still supposed to be so 
excluded. There seems, therefore, no l’eason to assume 
that section 5 of the Regulation of 1872 had become 
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inoperative before the present suit was filed, and if 
it was still in operation no Courts other than those 
referred to in the section could deal with such a suit 
as this. Section 5 contains both a prohibition against 
any other Courts trying such suits, and a positive 
enactment that the particular Courts referred to shall 
do so : this, if still in force, would clearly exclude 
the jurisdiction of the Bhagalpur Court. 

Sir B. Finlay K.C., De Gruyther K.C., and A. M. 
Dunne , for the respondents in appeal 9 and appellants 
in appeals 10 and 11, contended that the Bhagalpur 
Court had jurisdiction to entertain the suit. The 
question was whether the Civil Procedure Code appli- 
ed to the Sonthal Parganas or not ; if it did, as, it was 
submitted, was the case, then the district of the 
Sonthal Parganas was in. the same position as any 
other district in British India. By Act XXXVII of 
1855 the Sonthal Parganas were removed from the 
operation of the general laws and regulations, and 
placed under the superintendence of specially appoint- 
ed officers ( see the preamble and section 1, clauses 
(2), (5) and (6). The Act provided that “no law 
hereafter passed should extend to the district unless 
specially named therein, and that “all civil suits 

over Rs. 1,000 should be tried and determined in the 

same manner as if Act XXXVII had not been passed. 
That meant, it was submitted, that suits above that 
value were to remain unchanged and be tried as they 
were before the Act was passed, which was by the 
ordinary law of India ; and that had been held to be 
so in Sorbojit Boy v. Gonesh Pro sad M.iss&r (1). The 
Civil Procedure ’Code (Act VIII of 1859) by section 
385 enacted that it should not apply in any part of 
the territories “ not subject to the general laws and 
regulations,” of (among other districts) Bengal, unless 
(1) (1884) I. L. R. 10 Calc. 731. 
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specially extended thereto by notification in the 1:914 
Gazette, and the Sonthal Parganas being such a district maha 
of Bengal, Act VIII of 1859 was extended to it by 
notification of 19th August 1867 published in the v . 
Gazette. Then was passed the Sonthal Parganas Settle- moha^* 
ment Regulation (III of 1872) which by section 2 was Siserfi, 
to be read with Act XXXVII of 1855 and by section 
3 the jurisdiction of the ordinary Civil Courts to 
try suits over Rs. 1,000 was not altered where 
such suits were tried in Courts established under 
the Bengal Civil Courts Act (VI of 1871). Section 4 of 
Regulation III of 1872 empowered the Lieutenant 
Governor by notification to invest any competent 
officer in the Sonthal Parganas with the powers of a 
CiviJ Court established under Act VI of 1871. But 
this by section 5 was not to be done pending the 
settlement which was to be made of all the land in the 
Sonthal Parganas ; for it says, “ until settlement of the 
whole, or any part of the land of the Sonthal Parganas 
shall have been completed no suit shall lie as regards 
land in any Court under Act VI of 1871 except as is 
hereinafter provided;” and then it goes on to say that 
‘‘ such suits shall be heard and determined by the 
officers appointed under Section 2 of Act XXXVII of 
1855 or by the Settlement Officers.” Then, did section 5 
exclude from the jurisdiction of Courts under Act VI of 
1871 suits for land of the value of over Rs. 1,000 F It 
was submitted it did not, because it only applied to 
questions of title to land, and not to a suit like the 
present to enforce a mortgage. It also only referred to 
Civil Courts in the Sonthal Parganas and not to 
Courts outside them. Such suits were not intended 



to be “ tried and determined ” by the Settlement 
Officers, whose duties under Regulation III of 1872 
were to determine the names of those entitled to be 
recorded as owners of the land, and to make out the 
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record of rights. It is questionable whether Section 5 
of the Regulation of 1872 applied at all except between 
the date of the Regulation and the completion of the 
settlement, which was in 1879: see Hunter’s Imperial 
Gazetteer, Yol. 22, page 75. It was shown that at the 
time the present suit was brought in June 1904, the 
settlement of some parts of the Sonthal Parganas, in 
which the mortgaged property was situated, had been 
completed. Sections 3 of the Civil Procedure Code of 
1877 (which repealed the Code of 1859 and its amending 
Acts) provided that wherever the repealed Code was 
mentioned in any Act prior to the Code of 18/7 coming 
into force, such reference should be taken to be to the 
Code of 1877 ; and so made the last named Code appli- 
cable to the Sonthal Parganas, and in the same way 
the later Civil Procedure Code (Act XI Y of 1882) was 
made applicable to the Sonthal Parganas on the repeal 
of Act X of 1877. Regulation Y of 1893 (the Sonthal 
Parganas Justice Regulation) showed that the Civil 
Procedure Code did apply to the Sonthal Parganas : 
See Section 10. It could have been extended by 
notification at any time after the Scheduled Districts 
Act (XIY of 1874) was- passed, and probably it was so 
extended though no such notification had been found. 
The present suit could have been brought in a Court 
in the Sonthal Parganas where the Civil Pcocedure 
Code would have applied. The mortgaged property is 
, partly in the Sonthal Parganas and partly in Bhagal- 
pur, and the suit has been brought in the Bhagalpur 
Court which, it is submitted, has jurisdiction to try it 
under section 19 of the Civil Procedure Code, 1882. 

rence was made to Sorbojit Roy v. Gonesh Prosacl 
Misser (1), and Ram Ratan v. Lalta Prasad (2). 
In the latter case the Moradabad Court would have 
had jurisdiction but for the fact that section 2 of the 

C1R9.AI T. Ti. II. 17 All. 483. 
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Civil Procedure Code, 1882, which defines “ District,” 1914 
and gives a special meaning to it was excluded from maha 
consideration when dealing with the Tarai. There 
was in the mortgage bond in the present suit a stipu- 
lation that the Bhagalpur Court should have jurisdic- 
tion to deal with the suit, and that the plaintiff would giseu. 
be entitled to bring his suit in that Court. In the 
course of the argument reference was also made 
to Bengal District Gazetteer (Ed. 1910, Calcutta), 

“ Sonthal Parganas ” Volume 22, pages 58, 214 ; Bengal 
Code, Volume V, pages 222, 268 ; Settlement Manual, 
Sonthal Parganas, page 96; Regulation III of 1872, 
sections 3, 6, 7, 11, 12, 13, 14, 17, 18, 25, 26 ; Calcutta - 
Gazette, July to December 1867, page 1368 ; Civil 
Procedure Code (1859), sections 11 and 12; (1882) 
sections 15, 16, 17, and 23 ; Regulation V of 1893, 
clauses (i) and (iii), and sections 7, 8, 9, 10 ; and Bengal 
United Provinces, and Assam Civil Courts Act (XII 
of 1887). 

Lowndes , in reply. The notification of 1867 which 
substituted the Civil Procedure Code of 1877 for the 
Code of 1859 had not the effect of making the Code of 
1877 applicable to the Sonthal Parganas. To be 
effective such a notification must be published under 
the Act which gives power to make it applicable. But 
the Code of 1877 gives no power to make the Code 


applicable by notification. The schedule to Regula- 
tion III of 1872 makes only certain Acts (among 
which the Code of 1859 is not mentioned) applicable 
to the Sonthal Parganas. The Regulation of 1872 
therefore repealed the notification of 186 / , and the 
Code of 1859 ceased to apply. The whole of the Civil 



Justice was vested in the special officers appointed 
under Act XXXVII of 1855, and District Courts, if any, 
ceased to exist. The notification of 6th August 1873 
was only a direction to those officers appointed under 
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it, and not a proviso or exception. The exception in 
Regulation III of 1872, section 3, clause (2) means that 
other Acts may apply and only applies just as 
section 10 of Regulation V of 1893 does, to particular 
suits in the Sonthal Parganas. Reference was made 
to Dungaram Maritari v. Eajkishore Deo (1) which 
decided that the Courts in the Sonthal Parganas were 
the Courts constituted under section 4 of Regula- 
tion III of 1872 by vesting the officers appointed 
under Act XXXVII of 1855 with the powers of Courts 
under Act XII of 1887. Regulation III of 1872 specifi- 
cally applies only to particular sections of the Civil 
Procedure Code. The notification of 6th August 1873 
included all kinds of suits. By the judicial notifica- 
tion of 7th May 1872 the Government gave under 
sections 25 and 26 of Regulation HI of 1872, to officers 
appointed under Act XXXVII of 1855 powers as 
regards suits relating to land, etc. Section 5 of Regula- 
tion III of 1872 was not confined to suits in settlement 
matters. On the question whether it ceased to be 
operative, section 9 must be looked at under which the 
notifications of 8th June 1872, Calcutta Gazette Part I, 
page 2386 ; 6th October 1873, Calcutta Gazette Part II, 
page 1168; and 2nd October 1875. Calcutta Gazette 
Part It, page 1297 were published. Section 5 did not 
mean that as soon as the settlement of a particular 
district or part of it was made, the section ceased to 
apply- The section would not cease to apply until a 
notification was issued on completion of the settle- 
ment. There has never been such a notification 
published, though there are two notifications in respect 
of some partial settlement of some of the districts. 

[Sir B. Finlay K.G. As soon as the settlement of a 
district was completed, a notification must have been 

()) (1890) I. L. E. 18 Calc. 133. . 
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issued, and the jurisdiction of the Settlement Officers 1914 
ceased, and that of the ordinary Courts was restored]. Maha 

The settlement was not completed in 1879, as was • Feasau 
contended on the authority of Hunter’s Gazetteer. k v . 
The new Settlement Act of 1886 showed that : see 5 AMANI 

notifications of 13th March 1893, Calcutta Gazette Singh. 

page 201, and 31st December 1894, Calcutta Gazette 
page 171 •. and there was no notification of the comple- 
tion of the settlement under the Act of 1886, but only 
two notifications of partial completion. As the 
settlement therefore was not completed, there was no 
notification to that effect, and therefore section 5 did 
not cease to be operative. [ Sir R. Finlay , as to the 
principles to be applied in considering a new point 
raised on appeal, referred to Owners of Ship “ Tas- 
mania ” v. Smith (l), Owners of S.S. “ Pleiades' ’ v. 
owners of S.S. Jane (2), and Safford and Wheeler’s 
Privy Council Practice, page 852 ; no new question 
requiring ascertainment of facts should be allowed to 
be raised on appeal.] The point was not a new one : 
it is in issue in the suit, and went up to the High 
Court after being adj udicated upon by the Subordi- 
nate Judge. 

It was then contended, on the merits of the case, 
that the provisions of section 6 of Regulation III of 
1872 applied to the plaintiffs’ claim, so far as the 
JBhagalpur Court had jurisdiction to decree a sale of 
that part of the mortgaged property which was 
situated in the Sonthal Parganas ; and that the 
Bhagalpur Court was to that extent and for that pur- 
pose a “Court having jurisdiction” in the Sonthal 
Parganas. Assuming the Bhagalpur Court to have 
jurisdiction to try the suit under section 19 of the 
Civil Procedure Code, 1882, and that the parties had by 
the provisions of the mortgage bond chosen that Court 

(1) (1890) L. R. 15 A. C. 223,225. (2) [1891] A. G. 259, 263. 
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as their forum, still the law to be applied was the law 
of the Southal Parganas which did not, allow interest 
beyond the limits of section 6 of Regulation III of 
1872. This law against usury was clearly one for 
the protection of the people and the land in the 
Sonthal Parganas. Then does the agreement of the 
parties under the mortgage take the case out of the 
operation of section 6? [Lord Shaw referred to the 
case of Hamlijn S? Co. v. TalisJcer Distillery Company 
(1)]. They could not, it was submitted, contract them- 
selves out of section 6, for suits respecting land are 
governed by the law of the locus rei sites. To hold 
otherwise would be to evade the Regulation. The 
case referred to was distinguishable. The question 
was more than one of procedure : it had reference to 
public policy with respect to section 6 of Regulation 
III of 1872, and section 24 of Regulation V of 1893. 
All the intermediate mortgages fell within the mort- 
gage in suit [Sir It. Finlay K.G. referred to Ram 
Chandra Marivari v. Keshobati Kumari (2) to show 
that a suit was brought in the Court of a Subordinate 
Judge constituted under Act VI of 1871, and the 
ordinary law was applied, and that suits like the 
present were ordinarily brought in the ordinary Civil 
Courts] considerations applicable to mere money suits 
against residents in the Sonthal Parganas had no 
application to a suit on a mortgage. The jurisdiction 
under section 19 of the Civil Procedure Code, 1882, was 
given for convenience of trial and could not be in- 
tended to vary the law applicable. The Bhagalpur 
Court would under section 19 clearly be a Court 
“ having jurisdiction” in the Sonthal Parganas; and 
under section 223 of the Code it would have juris- 
diction to sell. Reference was made to Maseyk v. 


(1) [1894] A. C. 202. 


(2) (1909) 1. L. R. 36 Calc. 840; 
L. R. 36 1. A. 85. 
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Steel Sf C'o.(l). To hold, as the High Court did, that sec- 
tion 6 only referred to Courts in the Sonthal Parganas, 
would be to strike out the words “ having jurisdic- 
tion.” It was submitted that section 6 of Regulation 
III of 1872 was applicable, and that all previous bonds 
were “intermediate adjustments of account.” The 
plaintiff therefore could only get a decree for all the 
principal, and interest equal to the total amount ; and 
in calculating the interest credit should be given for 
the amount of interest paid from time to time [Lobd 
Shaw. The section puts a limit only on the amount 
of the interest to be decreed]. 

Sir B. Finlay K. C., DeGruyther K. C., and A M. 
Dunne, on the merits, contended that the jurisdiction 
of the Bhagalpur Court to decree interest was not 
affected by the provisions of section 6 of Regulation 
III of 1872. The intention was, it was submitted, to 
confine that section to Courts exercising jurisdiction 
in the Sonthal Parganas. There was nothing in the 
Civil Procedure Code, 1882, to show that the Bhagalpur 
Court is such a Court. The case of Maseyk v. Steel Sf 
Go. (1) was wrongly decided. In the Civil Procedure 
Code, sections 16 and 17, “ where the cause of action 
arises,” means where most of the breaches of contract 
take place; see Vaughan v. Weldon (2), a case men- 
tioned in Stokes’ Anglo-Indian Codes, Civil Procedure 
Code, Sections 18 and 19. [Mr. Amf.er Ali referred to 
Gopi Mohun Boy v. Doybaki Nundun Sen (3) ; 
and Lowndes to Shurroop Chunder Gooho v. Ameer- 
unnissa Khatoon (4),. on the same point as Maseyk 
v. Steel $ Co. (1)]. The Courts that are spoken of as 
“ having jurisdiction ” in the Sonthal Parganas mean 
Courts in the Sonthal Parganas. The object of section 

(1) (1887) I. L. B. 14 Calc. 661, 667. (3) (1891) I. L. It. 19 Calc. 13. 

(2) (1874) L. E. 10 C. P. 47. (4) (1882) I. L. R. 8 Calc. 703. 
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6 must be confined to local limits. It effects a limita- 
tion of the powers of the Courts in the Sonthal Par- 
ganas as to the amount of interest. The suit here is 
to recover money lent, and if not paid to sell the 
security for the loan. No question of jurisdiction or 
of the application of section 6 arises as to the claim for 
money lent, and all the Bhagalpur Court had to do in 
realizing the security was to make a decree, and not 
to deal with the execution of the decree of another 
Court. Reference was made to Hcimlyn 4 - Go. v. 
Talisker Distillery Company (1) where in deciding 
what law was to be applied, English law or Scotch 
law, the intention of the parties was taken into con- 
sideration which was that the English law should be 
applicable ; and that case was relied on. In the present 
case the parties have in the mortgage respectively 
elected to sue and be sued in the Bhagalpur Court. 
The defendant cannot now say that Court has no juris- 
diction. It had jurisdiction under section 17 of the 
Civil Procedure Code, 1882, for the first part of the 
claim, and under section 19 in respect of the second 
part. Regulation III of 1872 was not an Act of the 
Legislature. It was issued by the Lieutenant-Gover- 
nor in his executive capacity, and can have no effec- 
tive operation outside the Sonthal Parganas. If it 
were intended to have any effect beyond section 19 
of the Civil Procedure Code, it is ultra vires, for the 
Lieutenant-Governor had no power to control the 
provisions of that Code. The Courts having jurisdic- 
tion in the Sonthal Parganas were the ordinary Zillah 
Courts : See Cowell’s Courts and Legislative author- 
ities in India, page 113. Reference was made to the 
Bengal Civil Courts Act (VI of 1871) section 12 ; 
and the Gazetteer for the Sonthal Parganas, page 54, 


1 ■ * ; 


(1) [1894] A. C. 202, 207. 
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and Chapter XIII, page 297. The Courts were not 
always sitting in the Sonthal Parganas. Prior to 
1872 Courts outside the Sonthal Parganas, namely, 
those at Bhagalpur and Beerbhoom exercised the 
powers of Civil Courts in the Sonthal Parganas ; and 
after that year the jurisdiction was transferred to 
certain especially appointed officials in the Sonthal 
Parganas : see Regulation V of 1893, sections 5, 7, 
9 and 15. The words of section 6, “ all Courts 
having jurisdiction in the Sonthal Parganas,” mean 
“all Courts within the Sonthal Parganas.” The 
Court at Bhagalpur was not a Court having juris- 
diction in the Sonthal Parganas within the mean- 
ing of that section: see Sonthal Parganas Manual, 
“ Rules of Procedure to be adopted in Courts in the 
Sonthal Parganas ” which are not applicable outside 
the Sonthal Parganas. 

Lowndes, in reply, referred to Mciseyk v. Steel (1), 
and the series of similar cases : Shurroop Ghunder 
Gronho v. Ameerunnissa Khatoon (2), Kartick Nath 
Pandey v. Tilukdhari Lall (3), Tincouri Debya v. 
Shib Chandra Pal Ghowdhury (4) and Jagernath 
Sahai v. Dip Rani Koer (5). As to the suggestion 
that the words “having jurisdiction in the Sonthal 
Parganas,” applied to the Bhagalpur and Beerbhoom 
Courts which after Act XXXVII of 1855 acted as 
District Courts of the Sonthal Parganas, it was sub- 
mitted (i) that those Courts were still strictly Sonthal 
Parganas Courts constituted under section 2 of the Act 
of 1855, though for convenience sitting in places out- 
side the Sonthal Parganas under section 3 of that Act; 
(ii) that on the date when Regulation III of 1872 was 
published it was notified that those particular Courts 

(1) (1887) I. L. E. 14 Calc. 661. (3) (1888) I. L. B. 15 Calc., 667. 

(2) (1882) I. L. E. 8 Calc. 703. (4) (.1894) I. L. E. 21 Calc. 639. 

(5) (1895) I. L. R. 22 Calc. 871. . 
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should cease to have jurisdiction in the Sonthal Par- 
ganas, and it could not therefore have been intended 
to refer to them in section 5 of the same Regulation ; 
and (iii) that if section 5 was intended to apply to 
Courts outside the Sonthal Parganas, as argued for the 
plaintiff, it clearly applied to the Bhagalpur Court and 
excluded suits regarding land in the Sonthal Parganas 
from that jurisdiction. Regulation III of 1872 was 
passed under the Statute 33 & 34 Viet. c. 3, s. 1. It 
was part of the substantive law, and just as good a law 
as any other law of the Empire, and with the same 
validity. 

[The appeals 10 and 11 stood over pending the 
decision in appeal 9.] 

The judgment of their Lordships was delivered by 

Lobd Moulton. In this case their Lordships have 
to deal with three consolidated appeals from decrees 
of the High Court of Judicature at Fort William in 
Bengal, arising out of a mortgage suit filed in the 
court of the Subordinate Judge at Bhagalpur in 
Bengal. The first and principal appeal is from the 
decree of the Subordinate Judge enforcing the mort- 
gage, which was affirmed on appeal by the High Court. 
Subsequently to making that decree the Subordinate 
Judge made two orders varying the same, both of 
which were on appeal set aside by the High Court. 
From these two orders of the High Court appeals have 
been brought by the respondents to the main appeal, 
and they constitute the second and third of the con- 
solidated appeals. 

The mortgage bond, to enforce which the action 
was originally brought, was a bond for Rs. 3,50,000, 
dated the 21st December 1896, in favour of Babu Suraj 
Narayan Singh, the father of the principal respondent, 
and secured on lands situated in the Sonthal Parganas 
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and elsewhere. The mortgagors were members of a 
joint Hindu family. Inasmuch as no question arises 
in this appeal as to the parties to the present action 
being the proper parties, it will be convenient to call 
the appellants in the principal appeal the mortgagors 
and the respondents the mortgagees. 

The bond sued on was the last of a series of bonds 
for increasing amounts. The total of the principal 
amounts advanced was, according to the statements in 
the plaint, Rs. 2,85,903-1-9. But the total claim of the 
mortgagees at the date of suit was Rs. 5,36,038-11-10, 
the balance being made up of - interest which was 
charged according to the provisions of the different 
bonds, the rate under the bond in suit being 7£ per 
cent, per annum with annual rests. By far the greater 
portion of the mortgaged properties was situated in 
the district of the Sonthal Parganas, and the mortga- 
gors resided in that district. The remainder of the 
mortgaged property was situated within the local 
jurisdiction of the Bhagalpur Court. 

The bond in suit was executed at Bhagalpur and 
contained a stipulation that the mortgagees might 
enforce it in the Bhagalpur Court. 

The suit was commenced on June 20th, 1904. The 
plaint shows that it was an ordinary suit to enforce 
a mortgage. Written statements of defence were put 
in by various defendants and various issues were 
raised and decided by the Subordinate Judge at the 
trial. Most of these relate to matters no longer in 
dispute. The only issues that remain for their 
Lordships’ decision in this appeal turn on the fact 
that the mortgagors reside and the chief part of the 
property is situate in the Sonthal Parganas, so that it 
is not necessary further to refer to the other issues. 

The judgment of the Subordinate Judge, which is 
dated February 12th, 1906, was in favour of the 
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mortgagees on all issues. On the appeal to the High 
Court the argument seems to have been confined to the 
sixth issue, which was in the following term 

“Are the plaintiffs precluded from claiming from compound interest, or 
interest exceeding the amount of the principal advanced under Regulation 
III of 1872 ?” 

The High Court found in favour of the mortgagees 
on this issue, and from that decision the present 
''■jr— is brought. But in the hearing before the 
apt- narTOi-^, Judge an issue was raised as to the juris- 
Subordinaim.r da^ art 0 f Bhagal pujiJifi-m^tg-i " 

point taen raised in tire Mgu- 

melt before 

i to entertain it, although it is not specifically 
S on the appeal, more especially as it necessarily 

n resented itself in the argument. _ TQ ,.x T 

P The position of the Sonthal Parganas is ve y 
peculiar They are under separate and special legisla- 
tion which differs widely from the legislation 
tXtble to the rest of Bengal. The Lieutenant- 
Governor of Bengal has the power to vary that 
legislation from time to time by notifications pnb- 
UsfA in the Calcutta Gazette, under and according 

I„ pmvisions appearing in the Regulations relating to 

the district as will presently be more paitieular 5 
referred to. At the hearing of the appeal it was iomid 
* L documents in the record did not adequately 
inform their Lordships of the relevant notifications 
which had thus appeared in the Calcutta Gazette and 
accordingly, it was arranged that the parties should 
sappleinenl the record by putting in copies of such 
notifications as they thought material. These . were 
furnished te their Lordships in December last, and 
Ley affect to an important degree the matters m 
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issue., and more particularly those that turn upon the *914 

settlement of the lands to which the mortgage bond j^ AHA 
relates. ^basad 

In order to make clear the legal questions that v . 
arise in this appeal, it is necessary to explain the ^ 
nature and sequence of the legislation relating to the Singh, 
Sonthal Parganas. 

The special legislation for the Sonthal Parganas 
commences by an Act of the Governor-General of 
India in Council, No. XXX VII of 1855, which was 
passed on December 22nd, 1855. Its full title is — 

u An Act to remove from operation of the General Laws and Regulations 
certain districts inhabited by the Sonthals and others and to place the same 
under the superintendence of an officer to be specially appointed for that 
purpose. 1 ’ 

The preamble of the Act recites that the General 
Regulations and Acts of Government then in force 
_-in the Presidency of Bengal were not adapted to the 
uncivilised race of people called Sonthals, and it was 
- therefore deemed expedient to remove from the opera- 
tion of such laws certain districts. It then proceeded 
to enact by clause 1, as follows : — 

“The districts described in the Schedule to this Act are hereby 
removed from the operation of the General Regulations of the Bengal Code 
and of the Laws passed by the Governor-General of India in Council 
except so far as is hereinafter provided and no law which shall hereafter 
be passed by the Governor-General of India in Council shall be deemed 
to extend to any part of the said districts unless the same shall be specially 
named therein.” 


This is subject to a proviso which is not material 
to this case. 

The Act then proceeds to carry out its main object 
by tbe following enactment : — 



“The said districts shall be placed under the superintendence and 
jurisdiction of an officer or officers to be appointed in that behalf by the 

Lieutenant-Governor of Bengal The administration of civil. 

and criminal justice, . . . are hereby vested in the officer or officers 

so appointed.” 
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This language is perfectly general in its character, 
and under it the whole administration of civil justice 
became vested in the officer or officers so appointed. 
But there follows a proviso to which frequent 
reference was made in the argument. It reads as 
follows : — 

“Provided that all civil suits in which the matter in dispute shall 
exceed the value of Rs. 1,000 shall be tried and determined according to the 
General Laws and Regulations in the same manner as if this Act had not 
been passed.” 

The interpretation of this provision is a matter 
of great difficulty. Two rival interpretations natur- 
ally suggest themselves. The one is that the officers 
exercising the jurisdiction shall do so in accordance 
with the general laws and regulations, so that the 
rights of the parties are unaffected by the provision, 
although they are to be pronounced upon by a 
different judicial tribunal. The other is that-mot only 
the laws that govern rights, but also the procedure to 
enforce those rights is to remain unchanged. Now 
it must be observed that this is a proviso and not an 
exception, and accordingly, taken in connection with 
the general language of the previous portion of the 
clause, the former of these two interpretations is the 
one that commends itself to their Lordships, so that it 
must be construed as providing that the special officer 
or officers shall try such suits, but that in trying 
and determining them they shall observe the General 
Laws and Regulations obtaining in Bengal, which 
but for the Act would have applied equally in the 
Sonthal Parganas. It would seem, however, that the 
other view has been taken in India : see the judgment 
in Sorbojit Roy v. G-onesh Prosad Misser (1). Subse- 
quent legislation has, however, rendered it unneces- 
sary, so far as the decision in this case is concerned, 

(1) (1884) I. L. R. 10 Calc. 761. 



139 




VOL. XLIL] CALCUTTA SERIES. 


to decide what would be the state of things if this 
Regulation were still in force unmodified by any other 
statutory enactments. 

The territorial definition of the Sonthal Parganas 
Was originally to be found in the schedule to this Act; 
but, by Act X of 1857, a new schedule was substituted 
therefor. The judgment of the High Court finds that 
two-thirds of the mortgaged properties are situated 
within the district described in that schedule, and it 
would seem that this estimate may be assumed to be 
approximately correct for the purposes of this appeal. 

The next Act in chronological order to which it is 
necessary to refer is the Code' of Civil Procedure of 
1859. The Sonthal Parganas are not special ly named 
in that Act, and therefore it did not prima facie apply 
to them ; but, nevertheless, we must have regard to 
the language of section 385 of that Act, which reads 
as follows : — 

“ This Act shall not take effect in any part of the territories not subject 
to the General Regulations of Bengal, Madras and Bombay, until the same 
shall be extended thereto by the Governor-General of India in Council or by 
the Local Government to which such territory is subordinate and notified 
in the Gazette.” 

Although the words “ Sonthal Parganas ” do not 
appear in this section the district falls under the de- 
scription there appearing. Accordingly, we find that 
by a notification on August 19th, 1867, the Code of 
Civil Procedure, 1859, as amended by the Code of Civil 
Procedure, 1861, was applied to the Sonthal Parganas 
subject to certain provisions, restrictions and excep- 
tions which are not relevant to the matters of this 
suit. 

It is not necessary to decide what was the precise 
effect of this notification. It can hardly have been 
intended that it should apply to the Courts held by 
the officers appointed by the Lieutenant-Governor of 
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Bengal in those suits in which they were not required 
to try and determine the case according to the general 
laws and regulations prevailing in Bengal. But with 
regard to civil suits in which the matter in dispute 
exceeded the value of Rs. 1 000, it would seem to have 
settled the doubt as to whether they were cognizable 
by ordinary Civil Courts duly established with juris- 
diction within the Sonthal Parganas, because it will 
be found that the fact that such jurisdiction exists in 
such Courts is recognized in subsequent legislation. 

In the year 1872 a new Regulation was passed for 
the Sonthal Parganas. It is entitled the Sonthal 
Parganas Settlement Regulation, and by clause ( 2 ) it is 
directed to be read with Act XXXVII of 1855 and Act 
X of 1857 before referred to. Clause ( 3 ) reads as 
follows : — 

“ Subject to the provisions of this Regulation, the Regulations and Acts 
mentioned in the schedule annexed to this Regulation, or such portions of 
them as are unrepealed, shall be deemed to be in force in the Sonthal 
Parganas. No other Regulations or Acts shall be deemed to be in force in 
the Sonthal Parganas, except so far as regards the trial and determination 
of the civil suits mentioned in Section 2, Act XXXVII of 1855, in which 
trie matter in dispute exceeds the value of Rs. 1,000, when such suits are 
tried in the Courts established under Act VI of 1871.” 

It further provides that the Lieutenant-Governor 
of Bengal may by notification in the Calcutta Gazette 
add to, or take away from, the list in the schedule. 

To arrive at the true meaning and effect of these 
provisions it is necessary to bear in mind that at the 
date of this Regulation the Code of Civil Procedure 
, as amended by the Code of Civil Procedure, 1861, 
applied to the Sonthal Parganas by virtue of the notifi- 
cation of August 19th, 1867. But the schedule to the 
Regulation does not contain the Civil Procedure Codes 
1859 and 1861, nor have they ever been added to the 
above list by any notification of the Lieutenant- 
Governor of Bonsai as above described. It follows 
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tliat these Civil Procedure Codes were thereafter 
applicable in the Sonthal Parganas only so far as con- 
cerns the trial and determination of civil suits in 
which the matter in dispute exceeded the value of 
Rs. 1,000 when such suits were tried in the Courts 
established under Act VI of 1871. So far as such 
suits were concerned there is nothing in this clause 
of the Sonthal Parganas Settlement Regulation to alter 
the effect of the Notification of August 19th, 1867, 
which applied to them the Civil Procedure Code of 
1859 as amended in 1861. 

Act VI of 1871 is known as the Bengal Civil 
Courts Act, 1871. It is not in the scheduled list. But 
it was passed at a date when the Code of Civil Proce- 
dure, 1859, as amended by the Code of Civil Procedure, 
1861, was in force in the Sonthal Parganas, and it would 
seem as though the wide provisions of the clauses in 
those Codes giving jurisdiction to Civil Courts must be 
taken to have given to the Government power to 
appoint Judges under it within the Sonthal Parganas, 
inasmuch as section 4 of the Sonthal Parganas Regula- 
tion, 1872, provides as follows : — 

“ The Lieutenant-Governor of Bengal may, by notification in the 
Calcutta Gazette, invest any competent officer in the Sonthal Parganas with 
the powers of any Civil Court established under Act VI of 1871, and may 
exclude the whole or any part of the said Parganas from the jurisdiction 
of any' of the Courts established under the said Act now having jurisdiction 
therein.” 

But while it is evident that the Government by 
this section left it to the Lieutenant-Governor of 
Bengal to decide in future whether Courts established 
under the Bengal Civil Courts Act, 1871, should retain 
jurisdiction within the Sonthal Parganas, it had 
already made up its mind that such should not be the 
case with suits relating to lands pending the comple- 
tion of the settlement which they proposed forthwith 
to make of all the lands situated in the Sonthal 
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Parganas. This is made clear by section 5 which 
reads as follows : — 

“ Till such time as a settlement of the whole or any part of the Sonthal 
Parganas shall be made under the rules hereinafter provided, and the said 
settlement shall be declared by a notification in the Calcutta G-azette to havo 
been completed and concluded, no suit shall lie in any Court established 
under the said Act VI of 1871 in regard to any land, or any interest in or 
arising out of any land, or for the rent or profits of any land, or regarding 
any village- headship or other office connected with the land, except as here- 
inafter provided ; but such suits shall be heard and determined by the 
officers appointed by the Lieutenant-Governor of Bengal under section 2 of 
the said Act XXXVII of 1855, or by the Settlement Officers hereinafter 
mentioned, according as the said Lieutenant-Governor shall from time to 
time direct.” 

Then follows a proviso by which the officer 
empowered to try a suit may transfer it to a CoTrrtr 
established under the said Act, and thereby give to 
the Court jurisdiction to try it. No question, however, 
under this proviso, arises in the present case. 

The critical question in this suit is as to whether 
section 5 excludes from the jurisdiction of Courts 
established under the Bengal Civil Courts Act, 1871, 
suits relating to land where the value of the matter in 
dispute is more than Rs. 1,000. Their Lordships are 
of opinion that to this question only one answer can 
be given. The language of the section is so wide and 
so peremptory that it gives to the officers therein 
mentioned sole and exclusive jurisdiction in all suits 
in regard to any land, or any interest in or arising out 
of any land, or for the rent or profits of any land. 
To make the meaning clearer and to render the 
language more emphatic, it is expressed both in the 
positive and in the negative form. On the one hand 
it provides that “ no suit shall lie in any Court estab- 
lished under the said Act VI of 1871 in regard to any 
land, &c.,” and on the other hand it provides that such 
“ suits shall he heard and determined by the officers, 
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&c.,” It is impossible not to give to such language 
the full effect of creating an exclusive jurisdiction. 
It follows, therefore, that no action relating to land 
in the Sonthal Parganas can be brought otherwise 
than before such officers so long as section 5 is in 
force with respect to the district in which that land 
is situated. There is no difficulty in comprehending 
the motives for such legislation. The section shows 
that a settlement of the lands was in contemplation, 
and evidently the aim of the provision was to prevent 
any clash of jurisdiction between different Courts in 
matters relating to land until such time as the Gov- 
ernment proclaimed the settlement to be completed— 
a very intelligible policy when it is considered that 
on the results of such suits between individuals might 
depend the entries which must be made in the settle- 
ment records. 

The object of the Regulation being thus to throw 
the whole of the jurisdiction in suits relating to land 
into special Courts established in and for the Sonthal 
Parganas, and provision being made for extending 
that exclusive jurisdiction to all suits, one has to con- 
sider the meaning and effect of section 6, which' is 
the section upon which the rights of the parties in 
the present suit depend. That section, so far as is 
material, reads as follows : — 

“ All Courts having jurisdiction in ths Sonthal Parganas shall observe 
the following rules relating to usury, namely : — 

!< (a) , . . . no compound interest -arising from any inter- 

mediate adjustment of interest shall be decreed; 

“(£) the total interest decreed on any loan or debt shall never 
exceed one-fourth of the principal sum, if the period be not 
more than one year, and shall not in any other case exceed the 
principal of the original debt or loan.” 

The respondents sought to establish that the phrase 
“ all Courts having jurisdiction in the Sonthal Par- 
ganas” meant Courts locally situated in the Sonthal 
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Parganas, and dealing with matters purely local. 
Their Lordships cannot accept this interpretation. 
The words are definite and precise, and must be appli- 
ed in their natural signification. It was urged that, 


Mohan takeri literally, they would apply to everything done 


by a Court having jurisdiction in the Sonthal Par- 
ganas, whether the matter related to those districts or 
not, inasmuch as the language used makes the applica- 
tion of the enactinent depend on the Court and not on 
the matter in dispute. But this is to ignore the fact 
that the Regulation is only applicable to the Sonthal 
Parganas, and that, therefore, it would not apply to 
Courts having jurisdiction wider than these local 
limits when such Courts were dealing with matters 
relating solely to other parts of India. The enactment 
therefore, applies to Courts having jurisdiction in the 
Sonthal Parganas, and acting under and by virtue of 
such jurisdiction. 

The importance of the section is very great. It is 
a protective section clearly dictated by the funda- 
mental consideration to which reference has already 
been made, and which led to the Sonthal Parganas 
being put under separate and special legislation, 
namely, that — 

The General Regulations and Acts of Government now in force in 
the Presidency of Bengal are not adapted to the uncivilised race of people 
called Sonthais, and it is, therefore expedient to remove from the operations 
of such laws.” 

the districts known as the Sonthal Parganas. 

The provision, therefore, is not one of procedure 
but of substance, and so far as the Courts having juris- 
diction within the Sonthal Parganas are concerned, it 
places all contractual stipulations as to compound 
interest in a position of non-enforceability, and limits 
statutably the total interest which can be decreed on 
any loan or debiv The application of these provisions 
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to the facts of the present case will be considered 
later. * ■ 

The next Act in chronological sequence to which 
reference was made in the argument is Act XIV of 
1874, known as the Scheduled Districts Act, 1874. 
This is an Act for the purpose of removing doubts 
as to what Acts or Regulations are in force in parts 
of British India, which have never been brought 
within or have from time to time been removed from 
the operation of the general Acts and Regulations and 
jurisdiction of the ordinary Courts of Judicature. 
These parts of British India are termed in the Act 
“ Scheduled Districts.” They are all set out in the 
First Schedule to the Act, and amongst them are to 
be found the Sonthal Parganas. The scheme of the 
Act is peculiar. It is expressly made to apply to all 
parts of British India other than the Scheduled 
Districts. But it is provided that it shall come into 
force in any scheduled district upon the issue of a 
notification under section 3 of the Act with regard to 
such district. In such case the local government may 
with the previous sanction of the Governor-General in 
Council by notification in the Gazette of India, and 
also in the local Gazette declare (among other things) 
what enactments are actually in force in any of the 
scheduled districts, and every such notification shall 
be binding on all Courts of law. During the argument 
counsel for the parties were not in agreement as to 
whether any notification under this Act had been 
issued applying to the Sonthal Parganas ; but from 
the subsequent information supplied to their Lord- 
ships, it would appear that no such notification has 
been issued, and therefore that the provisions of the 
Scheduled Districts Act, 1874, have never been applied 
to them. It is, therefore, unnecessary to discuss 
further the provisions of this enactment. 
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The next Act which requires to be noticed is the 
Civil Procedure Code, 1877. It repeals Act VIII of 
1859 and Act XXIII of 1861, which constituted the 
then existing Code of Civil Procedure. Section 1 
reads as follows : — 

“This Act may be cited as ‘ The Code of Civil Procedure’ and it shall 
come into force on the first day of October 1877. 

“This section and section 3 extend to the whole of British India, The 
other sections extend to the whole of British India except the scheduled 
districts as defined in Act No. XIV of 1874.” 

The relevant part of section 3 reads as follows : — ■ 

“The enactments specified in the First Schedule hereto annexed are 
hereby repealed to the extent mentioned in the third column of the same 
schedule. 

“ But when in any Act, Regulation or notification passed or issued 
prior to the day on which this Code comes into force reference is made 
to Act VIII of 1859, Act XXIII of 1871, or 4 The Code of Civil Procedure ’ 
or to any other Act hereby repealed, such reference shall so far as may be 
practicable be read as applying to this Code or the corresponding part 
thereof.” 

The effect of these sections is to make the notifica- 
tion of 1867 relative to the application of the then 
existing Codes of Civil Procedure to the Sonthal 
Parganas read as though it applied to the Civil Proce- 
dure Act, 1877. But it will be remembered that such 
application had been restricted by the Sontbal Par- 
ganas Regulation of 1872 to suits brought for amounts 
above Rs. 1,000 in Courts established under Act VI of 
1871. The combined effect of these provisions must 
be to make the Civil Procedure Act of 1877 apply in 
the Sonthal Parganas only to suits so brought. 

The next Act is the Civil Procedure Code of 1882. 
In everything that is material to the present appeal 
this is identical with .the Civil Procedure Code, 1877. 
It took the place of that Act in the Sonthal Parganas 
to the extent that such Act was in force therein, that 
is to say, for suits brought for amounts above Rs. 1,000 
in Courts established under Act VI of 1871. 
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We now come to Regulation V of 1893, the short 
title of which is the Sonthal Parganas Justice Regula- 
tion, 1893. It made important changes in the 
administration of civil justice in the Sonthal Parganas. 
By section 5 it added to the two classes of special 
Courts theretofore existing in the Sonthal Parganas, 
named the Courts of settlement officers and the Courts 
of officers appointed by the Lieutenant-Governor of 
Bengal under section 2 of the Regulation of 1855, a 
third class, namely, Courts established under Act XII 
of 1887, known as the Bengal United Provinces and 
Assam Civil Courts Act, 1887, winch is an Act which 
has taken the place of Act VI of 1871 (which has been 
repealed), and all references to the last-mentioned Act 
must now be read as referring to it. 

These definite provisions entirely remove the 
difficulties as to the jurisdiction within the Sonthal 
Parganas of Courts appointed under the Bengal United 
Provinces and Assam Civil Courts Act, 1887, or its 
predecessor, the Bengal Civil Courts Act, 1871. It 
remains to see what suits are put within the cognizance 
of these Courts. By section 9 the jurisdiction of 
a Judge of one of these Courts extends to — 

“ Saits of which the value exceeds Rs. 1,000 and which are not excluded 
from his cognizance by the Sonthal Parganas Settlement Regulation, or by 
any other law for the time being in force.” 

Their Lordships are clearly of opinion that these 
words of exclusion refer to section 5 of the Regula- 
tion of 1872, which excluded from the cognizance of 
any such Court suits relating to land, the settlement 
of which had not been finished and duly notified, 
and placed them exclusively in the hands of settle- 
ment officers or officers appointed by the Lieutenant- 
Governor of Bengal under section 2 of the Regulation 
of 1855. This exclusive jurisdiction is therefore 
maintained, and suits in regard to land, which is not 
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1914 in districts that, have been notified as bei ng completely 
settled, are not within the cognizance of the ordinary 
Courts, no matter what may be the value of the matter 
in dispate. It is not necessary for the purpose of 
this appeal to examine further into the jurisdiction of 
Courts established under these provisions, because the 
Court of Bhagalpar, in which the present action was 
brought, is not one of such Courts. 

The result of this examination of the Acts and 
Regulations applicable to the Sonthal Parganas is 
that at the date when this suit was commenced no 
suit could lie m any Court established under Act VI 
of 1871, or under the Act which has taken its place, 
namely, the Bengal United Provinces and Assam 
Civil Courts Act, 1887. in regard to any land or any 
interest in or arising out of any land, or for the rent 
or profits of any land, but such suits must have been 
brought before settlement officers, or Courts of officers 
appointed by the Lieutenant-Governor of Bengal 
under section 2 of the Sonthal Parganas Act, 1855, and 
the Sonthal Parganas Justice Regulation Act, 1893. 
Part 2, so long as the land had not been settled and 
the settlement declared by a notification in the 
Calcutta Gazette to have been completed and con- 
cluded, And, further, that whatever be the Court 
that has jurisdiction to decide cases within the Sonthal 
Parganas, and is exercising tii at jurisdiction, it must 
observe the two rules relating to usury above referred - 
to. ■ 

It is necessary therefore to ascertain what was 
the exact position (so far as settlement is concerned) 
of the land included in the mortgage bond at the 
date of the commencement of the action in which 
the present appeal is brought, namely, June 20th, 
1904. The information supplied to their Lordships 
by the parties, as to the notifications appearing 
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in the Calcutta Gazette show conclusively that, 
although portions of the lands mortgaged had been 
settled., and notification had been duly made that 
such settlement had been completed, at dates prior to 
the institution of the suit, other portions were not 
so settled. It is clear, therefore, that the suit came 
within the provisions of section 5 of the Sonthal 
Parganas Settlement Regulation, 1872, relating to the 
exclusive jurisdiction of officers appointed by the 
Lieutenant-Governor of Bengal, or by settlement 
officers, inasmuch as it related to land which had not 
been settled, or the settlement of which had not been 
declared by a notification in the Calcutta Gazette to 
have been completed and concluded. The Court of 
Bhagalpur had therefore no jurisdiction to entertain 
the suit, and this appeal must be allowed. 

Reliance was placed by counsel for the respondent 
on the stipulation in the bond that the mortgagees 
might enforce it in the Court of Bhagalpur. Their 
Lordships are of opinion that this has no effect. 
That Court had no jurisdiction to entertain the suit 
which, beyond question, was a suit in regard to land 
in the Sonthal Parganas, and that being so the par- 
ties could not give it the necessary jurisdiction by 
consent. To do so would be to nullify the express 
prohibition of section 5 of the Sonthal Parganas 
Regulation, 1872, which was binding on any Court 
having jurisdiction in the Sonthal Parganas in the 
exercise of such jurisdiction. 

Their Lordships are also of opinion that, apart 
from the question of jurisdiction, any Court dealing 
with the subject matter of the suit would be bound to 
give full force and effect to the provisions of section 
6 of the Sonthal Parganas Settlement Regulation, 
1872, relating to usury, and therefore to have refused 
to decree any compound interest arising from any 
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1914 intermediate adjustment, of interest, or an amount of 

Mara interest exceeding the principal of the original 

Prasad debt or loan. 

Singh % 

v. Their Lordships will, therefore, humbly advise 

Mman Majesty that this appeal should be allowed, and 

Singh. the action dismissed with costs in both Courts. The 
respondents must pay the costs of this appeal. The 
two subsidiary appeals fall with tbe dismissal of the 
action and the costs connected with them will form 
part of the costs of the whole proceedings, which 
the respondents must bear. 


Appeal No. 9 allowed. 

Appeals Nos. 10 and 11 dismissed. 


Solicitors for appellants in appeal No. 9, and 
respondents in appeals Nos. 10 and 11 : T. L. Wilson 
Sf Co. 

Solicitors for respondents in appeal No. 9, and 
appellants in appeals Nos. 10 and 11 : Morgan , Price 
>; Co. 
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APPELLATE CIVIL. 


Before Jenkins C.»., and N. H. Chatter jea J. 

FORBES 


SECRETARY OF STATE FOR INDIA.* 

Income Tax — Executor'' s liability to income tax — Suit, maintainability of 
for declaration of non-liability to tax — Collector, jurisdiction of \ to 
assess income tax — Income Tax Act (II of 1886 ) — Contract Act (IX of 
1872) s. 72. 

Income accruing to an executor under the will of a testator is ‘ income 1 
as defined in s. 3, clause (5) of the Income Tax Act, 1886, and is liable to be 
taxed under the Act. 

It is the Collector’s duty to determine what persons are chargeable 
in respect of sources of income other than salaries and pensions, profits of 
companies and interest on securities. 

A suit brought by an executor of an estate for a declaration that as 
executor he was not liable to pay income tax in respect of any income of 
the estate and that the collector, in realizing the sums paid to him, acted 
without jurisdiction, and for a decree for the amount so paid with interest, 
does not lie. 

Payment of income tax by the executor of an estate, under protest, 
on the ground that as executor no tax was payable by him, may be regarded 
as paid under coercion within the meaning of s. 72 of the Contract Act, 
Kanhaya Lai v. National Bank of India , Ld. (1) referred to. 

Second appeal by A. H. Forbes, the plaintiff. 

In the suit which gave rise to this appeal, the 
plaintiff, Mr. A. H. Forbes, as executor to the estate of 

Appeal from Appellate Decree, No. 1084 of 1912, against the decree 
of T. C. Mukerjee, District Judge of Purneah, dated Feb. 26, 1912, con- 
firming the decree of Sashi Bhusan Banerjee, Munsif of Purneah, dadeci 
July 14, 1911. 

(1) (1913) 1. L. R. 40 Calc. 598 ; L. R. 40 I. A. 56. 


May 21. 
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the late Mr. A. T. Forbes, sued the Secretary of State 
for India in Council for refund of Rs. 814-4-4 realized 
from him by the Collector of Purneah as income tax 
assessed under Act II of 1886 in respect of taxable 
income accruing to the estate. The plaintiff also 
claimed Rs. 97-4-11 as compensation at 12 per cent, per 
annum in lieu of interest. 

So far back as 1891, the, plaintiff as such executor 
was assessed with income-tax, but the assessment was 
cancelled by the Commissioner on the 29 th April, 
1892, on appeal preferred by the plaintiff, and the 
Commissioner’s order was upheld by the Board of 
Revenue. In November, 1908, the plaintiff was again 
called upon by the Collector of Purneah to pay Rs. 286 
and odd as income tax on taxable income accruing in 
respect of the said estate. The plaintiff filed an 
objection, urging that the question as regards his 
liability as executor to pay the tax had already been 
finally decided by a competent tribunal and could not 
be re-opened. The objection was, however, disallowed. 
There was an appeal to the Commissioner against that 
order but with like result, and the tax assessed was 
levied. 

The Secretary of State for India in Council in 
defence contended, inter alia , that the suit was not 
maintainable, that the order of the Commissioner 
exempting the plaintiff from income tax was incorrect 
and based on an erroneous interpretation of law, and 
that the Collector of Purneah and the Commissioner of 
the Bhagalpur Division were not acting as Judicial 
Officers when passing orders under Act II of 1886. 

The Munsif held the suit to be maintainable, but 
dismissed the suit, holding that the plaintiff was 
liable to be assessed with income tax and that the orders 
of the Collector and Commissioner were not judicial 
orders. 
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On appeal, the District Judge upheld the Munsifs 
judgment. 

The plaintiff thereupon filed this Second Appeal. 

Babu Mahendra Nath Roy (with him Babu 
Joc/endra Nath Mukherji), for the appellant. An 
executor is not personally liable : see Income Tax 
Act, ss. 4, 20, 21, 22,23,33. A refund is allowed when 
a testator dies in the midst of a year. Even as a 
trustee, lie was not liable. The practice of the income- 
tax office on this poiut is warranted by the Act and is 
in my favour. From 1821 to 1912, the Board has never 
realized. The Collector has no jurisdiction to assess 
income tax. My client is therefore entitled to recover. 

The executor may get income not assessable. 

Mr. S. P. Sinha (with him Babu Ram Charari 
Mitra, the Senior Government Pleader ,) for the re- 
spondent. 

[Jenkins C. J. Do you wish to say anything on 
s. 39?.] 

Yes. The Collector has jurisdiction to assess on 
persons chargeable. The only remedy against his 
action is appeal. If he assesses anything but income, 
he acts beyond his jurisdiction : see section 14. If 
he assesses the person who derives income, he acts 
properly. If he says I assess A, though I believe B is 
chargeable, it is not: Attorney-General v. London 
County Council (1), per Lord Macnaghten. 

[Jenkins C. J. See Secretary of State for India 
v. Fahamidannissa Begum (2)]. 

Section 39 is a bar to a suit. 

[ N. Chatterjea J. What do you say to Kamesh- 
ivxr Pershad v. The Chairman of the Bhabua Muni- 
cipality (3)?] 
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(1) [1907] A. 0. 131, 135. (2) (1889) I. L. R. 17 Calc. 590, 

(3) (1900) I.L.R. 27 Calc. 849. 
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1914 There it was clearly without jurisdiction. The 

~~ s words are, moreover, different between the provisions 

v. of the Income Tax Act and the Bengal Municipal 

Secretary . 
op State ACt. 

for India. The Collecto r shall determine who is chargeable 
The civil courts have no jurisdiction to determine 
this. That it is income is assumed in the plaint itself: 
see section 49 of the Income Tax Act. The words, 
are “ accruing to a person” and not “belonging to.’ 
The Act makes stringent provisions for finality of 
revenue authorities. No provision of law is to be 
presumed to be inequitable. 

The argument that the Collector has no jurisdiction 
* to find the person chargeable, but has jurisdiction 
only as regards the amount chargeable, finds no sup- 
port from the Act. On the contrary, it is said the 
Collector shall determine what persons are cliarge- 
■ - able. 

Baba Jogendra Nath Mukherji, in reply. 


Jenkins C. J. This is a suit brought by Mr. A. H. 
Forbes who is described as executor to the estate of 
the late A. J. Forbes, against the Secretary of State 
for India in Council, and the prayer of the plaint is 
for a declaration that, as executor to the estate of the 
late A. J. Forbes, the plaintiff is not liable to pay 
income tax in respect of any income of the said estate 
and that the said Collector, in realizing the sums paid 
to him, acted without jurisdiction, and for a decree for 
the sum of Rs. 912-3-3 being the amount realized, with 
interest. 

To succeed in this suit it is incumbent on the 
plaintiff to show that the payment had been made by 
him under coercion. It is unfortunate that there was 
issue on that point. Nor has our attention 
drawn to an y finding of fact as to this; but it 
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may be assumed for tlie purposes of this case that 1914 
there was coercion within the meaning of Section 72 of Forbes 
the Contract Act as interpreted by the Privy Council gBCRBTAEY 
case in Kanhaya Lai v. National Bank of India , of State 
Ld. (1). ' FORtolA. 

What then is the ground on which this declaration Jenkins c.J. 
is sought ? This has not been made clear to us in the 
course of the argument. 

The case turns upon the Income Tax Act (II of 
1886), which is described as “An act for imposing a 
tax on income derived from sources other than agri- 
culture.” The preamble is in these terms, “ Whereas 
it is expedient to impose a tax on income derived from 
sources other than agriculture ; it is hereby enacted 
as follows.” Then there is a definition of income as 
being income and profits accruing and arising or 
received in British India, and includes, in the case of 
a British subject within the dominions of a Prince or 
State in India in alliance with Her Majesty, any 
salary, annuity, pension or gratuity payable to that 
subject by the Government or by a local authority 
established in the exercise of the powers of the 
Governor-General in Council in that behalf.” Chapter 
II of the Act deals with the liability to tax, and it 
commences with section 4 which provides that sub- 
ject to the exceptions mentioned in the next following 
section, there shall be paid, in the year beginning with 
the first day of April, 1886, and in each subsequent year, 
to the credit of the Government of India, or as the 
Governor -General in Council directs, in respect of the 
sources of income specified in the first column of 
the second scheduTe to this Act, a tax at the rate 
specified in that behalf in the second column of that 
schedule.” Section 5 provides for certain exceptions 
and enacts that nothing in section 4 shall render 
(1) (1913) I. L.E. 40 Calc. 598 ; L. E. 40 1. A 56. 
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Jenkins G.J. income 


liable to tlie tax tlie several sources of income there 
indicated. It is not suggested that the income with 
which we are now concerned comes within any one 
of those exceptions. But the argument would appear 
to be that though that' which lias been taxed is 
‘ income ’, still because the recipient is an executor 
no tax is payable. There is no provision in the Act 
which authorises such a view. There is an exemption 
provided in favour of those whose income does not 
reach a certain amount : but apart from that there is 
no personal exemption of which an executor as such 
could take advantage. Chapter II merely deals with 
the liability of the subject matter to tax. Chapter III 
deals with assessment and collection, the natural 
sequel to the general liability imposed by Chapter II. 
It deals with income under four heads wdiich corre- 
spond with the four sources of income set forth in the 
second schedule to the Act. The first source of income 
is salaries and pensions, second — Profits of Companies, 
third — Interest on Securities, and fourth and last — 
other sources of income. For the purpose of the argu- 
ment before us it has been assumed that the income 
with which we have to deal comes under the last of 
these four heads. While it is provided with regard to 
the first three classes of income that the tax shall be 
deducted or be paid as expressly indicated, the wider 
class of incomes coming under clause D was not 
capable of such simple treatment : and so we find it is 
provided by section 14 that “ the Collector shall, from 
time to time, determine what persons are changeable 
under Part IV, and the amount at which every person 
so chargeable shall be assessed.” Apart from that 
there is no indication within or without the Act of 
the person who is chargeable in respect of other 
sources of income, and it will be noticed that it is the 
Collector who shall determine what persons are 
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chargeable in. respect of these other sources of income. 1914 

It may be that there is a limitation placed ujion the fobbes 

Collector’s decision by the words of section 15 which „ v - 

Secretary 

.clearly indicate, as common sense indeed would deter- of State 
mine, that the person chargeable is the person to FQa Im IA - 
whom the income accrues. All that appears very Jenkins O.J.' 
simple and in this case it has been observed by the 
Collector, who has come to the conclusion that the 
subject matter with which he was dealing was income, 
as admittedly it was and so was subject to tax. He 
further determined that the plaintiff, being the person 
to whom the income accrued, was the person charge- 
able under Part IV. In so determining he was 
exercising a jurisdiction that was clearly vested in 
him by the Act, and I cannot see how it can be said 
that he purported to exercise a jurisdiction wh ich he 
did not possess, and so did not make an assessment 
under the Act. 

It has been argued before us that sections 20 to 23 
throw a flood of light on the case favourable to the 
plaintiff. I fail to see it. They deal with a special 
class of cases and principally of persons who by in- • 
capacity arising from some personal defect or non- 
residence are unable to be approached and dealt with 
directly, and the sections provide that trustees, 
guardians, committees, agents and so forth may be 
dealt with in their places. They further make a 
special provision for receivers or managers in whom 
no property vests and also the Court of Wards. Admi- 
nistrators-General and Official Trustees. But if it be 
argued from this that it affords an indication that 
income accruing to an executor under the will of a 
testator is not liable to be taxed, I am of opinion that 
the argument has no value and no force. I Ijave 
indicated my views to the effect that this is income 
which is liable to be taxed within the meaning of the 
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1914 Act. I have also shown that the Collector has deter- 
mined that the plaintiff is a person chargeable and 
v. that in so doing he acted within the limit ol his 
S opState jurisdiction. That being so, it appears to be a case 
FOB India. w j ierej according to section 39, it is right to say that 
Jenkins" C.J. the suit does not lie. It has, therefore, been rightly 
dismissed by the lower Court, and we dismiss the 
appeal with costs. 

N. R. Chatterjea J. I agree. 

S. M. Appeal dismissed. 


1914 
May 21. 


CRIMINAL REVISION. 

Before Sharfuddin and Teunon JJ. 

MANIPUR DEY 

v . 

BIDHU BHUSHAN SARKAR. 


Public Nuisance— -Unlawful obstruction to public way — Bend fide question of 
title — Duty of Magistrate to determine the question — Criminal Pro- 
cedure Code ( Act V of 1898), ss. 133 , 137 . 


Per Sharfuddin J. When a party, against whom an order under 
s* IBS of the Criminal Procedure Code is contemplated, appears and raises 
the question that a pathway, alleged to have been unlawfully obstructed, 
is not a public but a private one, the Magistrate should not only decide 
whether it is public or private, hut he should determine whether the claim 
is bond fide or a mere pretence set up only to oust the jurisdiction of the 
Court. If he finds that the claim is a mere pretence, he may proceed to 
a final order ; but if lie finds that the claim, though not substantiated, 
been raised bond fide, he should stay his hand and refer the party to 
the Civil Court, and if the party does not have recourse to such Court 
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within a reasonable time, the Magistrate may then proceed to make the 
order absolute. 

Belat All v. Abdtir Rihim( 1), Matukdhari Tewarl v. Hari Madhab 
Das (2), Luckhee Narain Banerjee v. Ram Kumar Mtikherjee (3\ and 
Preonath Dey v. Gobordhone Mala (i) referred to. 

The provisions of s. 133 of the Code should be sparingly used. 

Teunon J., in the circumstances of the case, assented to the order pro- 
posed. 

On the 20th June 1913, one Bidhu Bhushan Sarkar 
filed- a petition before the Sub-divisional Magistrate 
of Manikgunge, in the district of Dacca, alleging 
that the petitioner had thrown up earth and thereby 
obstructed a public pathway leading from Dliankoria 
to Khalli which was used for the passage of horses, 
cattle and boats. The Magistrate referred the petition 
to the President of the Dliankoria Union for enquiry 
and report. The President reported that the disputed 
way was a public path used for marriage and religious 
processions, the carriage of corpses and the passage of 
boats during the rains. The Magistrate thereupon 
drew up a proceeding under s. 133 of the Criminal 
Procedure Code calling upon the petitioner to remove 
the alleged obstruction or show cause why the otder 
should not be set aside. In answer, the petitioner 
filed a petition stating that the land on which he 
had raised earth appertained to his homestead and 
denying the existence of any, and still less a public, 
pathway. He further submitted that the alleged 
pathway was not shown as a public rasta on the 
Settlement maps, and that a previous proceeding under 
s. 133 of the Code had been instituted, through enmity, 
by a servant of the President against his (the peti- 
tioner’s) landlord, Dinesh Chunder Roy, in respect of 
a portion of the same pathway, and had been quashed 

(1) (1903) 8 0. W. N. 143. (3) (1888) I. L. R. 15 Calc. 5«4. 

(2) (1904) 9 C. W. N. 72. (4) (1897) I. L. R. 25 Calc. 278. 
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V. 

Bidhu 

Bhushan 

Sarkar. 


b ' ' . 


^ .’I’ < 






?> 4 




(1) (1903) 8 C. W. N. 143. 

(2) (1904) 9 C. W. N. 72. 
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1914 on the ground that the land belonged to Dinesh and 
Manipur was not public property. On the loth January 1914, 
DEr the witness was present and the case was made over to 

V. 

Bidhu a Subordinate Magistrate for disposal. The latter 
SarkuT proceeded to take evidence on both sides, and there- 
after made the order absolute under s. 137 of the Code 
on the 28th February 1914. He held it proved that 
the disputed strip was waste-land lying between 
houses and extending beyond the petitioner’s house, 
that the pathway was public, though not used for 
processions or as a cattle track, that being less than 
15 links in width, it was incapable of representation 
on the Settlement maxis and was ordinarily ignored 
in the khatians, and that the previous proceeding 
related to different land. 

A motion against the order was made to the Ses- 
sions Judge of Dacca who refused to refer the case by 
his order, dated the 13th March 1914. The petitioner 
then moved the High Court and obtained the present 
Rule. 


Mr. P. L. Roy (with him Babu Ramani Mohan 
Ghatterj ee), for the opx>osite party. It is true that it 
has been held that when a bond fide claim of title is 
raised, the Magistrate must determine the point first : 
Belat Ali v. Abdur Rahim (1), Matukdhari Teivari 
v. HariMadhab Das (2), Luckhee Narain Banerjee v. 
Ram Kumar Mukherjee (3), Preonath Dey v. Gobor- 
dhone Malo (4). But the facts found by the Magistrate 
negative bondfides by implication. At all events the 
case should be remanded. 

Mr. K. N. Ghaudhuri (with him Babu Upendra 
Lai Roy), for the petition. The cases cited establish 
that the Magistrate was wrong in not deciding 

(1) (1903) 8 C. W. N. 143. (3) (1888) I. L. R. 15 Calo. 564. 

I. L. R. 25 Calc. 278. 
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expressly whether the claim was a bond fide one or a 
mere pretence. 

Cur. adv. vult. 

Sharfuddin J. This is a Rale calling upon the 
District Magistrate of Dacca to show cause why the 
orders passed under sections 138 and 137 of the 
Criminal Procedure Code, dated the 28th February 
1914, should not be set aside on the ground that 
having regard to the bond fide question of title 
raised, and in the absence of any finding that the 
objection raised was not bond fide , the order is 
without jurisdiction. It appears from the order of 
the Deputy Magistrate concerned that Manipur Dey, 
the petitioner before us, on receipt of a notice under 
section 133 of the Criminal Procedure Code, appeared 
and alleged that the pathway in question was not a 
public pathway. The following are the findings of 
the trying Magistrate with regard to the objection thus 
raised. “It is contended on behalf of Manipur Dey 
that the way cannot be called public, if a few neigh- 
bours and acquaintances have acquired mere permis- 
sive right thereto ... . . It is idle in the present 

case to urge that the way is Manipuri’s private 
property, it is waste-land lying between houses and 
extending beyond Manipuri’s house .... It 
is pointed out that the Settlement Department has 
not recognised the way as a public rasta. It is to be 
remembered that a rasta, which is less than 15 links 
in width, is incapable of representation on the Settle- 
ment map, scale 16" to a mile, and is ordinarily 
ignored in the khatians .” Section 133 occurs in a 
Chapter headed “ Public Nuisances,” and the section 
itself deals with unlawful obstruction, etc., of any way, 
etc., used by the public, etc. Sub-section (2) of section 
133 of the Criminal Procedure Code provides that no 
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order duly made by a Magistrate under this section 
shall be called in question in any Civil Court. From 
this latter provision it is clear that the provisions of 
section 133 of the Criminal Procedure Code should 
be sparingly used. Any order passed under this 
section cannot be questioned in any Civil Court. It 
is, therefore, necessary that if the party against whom 
the order is contemplated to be passed, raises a ques- 
tion that the pathway is not a public property in 
the sense of the provision of this section, the Magis- 
trate trying the case should be careful not only to 
decide as to whether the pathway in question is 
situated on a private, land or if it is for public use, 
but he should, even when the claim of the objector 
is not substantiated, find whether the claim is bond 
fide or it is set up only to oust the jurisdiction of 
the Court. If the Magistrate finds that the claim 
which is set up is a mere pretence, he should then 
proceed to pass a final order and make the Rule 
issued by him absolute. If, however, he finds that 
the claim, although not substantiated, is not a mere 
pretence and is not raised to oust the jurisdiction of 
the Court, but that it is raised bond fide he should 
stay his hand and refer the party to the Civil Court. 
And if the party, within a reasonable time, does not 
have recourse to the Civil Court, the Magistrate may 
then proceed to make the Rule absolute. In the pre- 
sent case the objector, who is the petitioner before us, 
had contended that the pathway in question was a 
private property, and that only the neighbours and 
acquaintances had been using it in a permissive way. 
The question is whether this contention on the part 
of the objector is a bond fide contention or not. From 
the findings of the lower Court it is clear that the 
pathway in question is close to the objector’s house. 
It is apparent from the judgment of the lower Court 
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that the path in question has not been shown as a 1914 
pathway in the map prepared by the Settlement Manipur 
Department. Regard being had to the above two r)EY 
facts- I think it was necessary for the lower Court bidhu 
to have come to a finding as to whether the claim Bhushan 

set up by the objector was a mere pretence or whether 

it was bond, fide. In this view I am supported by a $ HAE ^P DIN 
number of authorities of this Court, viz., the cases 
of Belat All v. Abdur Rahim (J), Matukdhari 
Tewari v. Hari Madhab Das (2), Luckhee Narain 
Banerjee v. Ram Kumar Mukherjee (3), and Preo 
Nath Dei / v. Gobordhone Malo (4). 

For the above reasons, I would set aside the 
order complained against and make the Rule absolute. 

I would further direct that the lower Court should 
try the case from the point reached on the 13th 
January 1914, and dispose it of according to law. 

Teunon J. Having regard to the long series of 
decisions in which this Court has held that when a 
person called upon to show cause under section 133 
of the Criminal Procedure Code raises a question of 
title, the trying Magistrate must decide whether 
that question has been raised in good faith, I am 
prepared in the present case, without agreeing in all 
the reasons advanced by my learned colleague, to 
assent to the order proposed by him. 

Case remanded. 

(3) (1888) I. L. R. 15 Calc. 564. 

(4) (1897) I. L. R. 25 Calc. 278. 





E. H. M. 

(1) (1903) 8 C. W. N. 143. 

(2) (1904) 9 C. W. N. 72. 
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Before Moolcerjee and Beachcroft JJ. 

JIBANANDA CHAKRABARTY 


KALIDAS MALIK.* 

Easement — Prescriptive right to take water by means of definite mode of 
access — Whether owner of servient tenement may substitute some other 
means of access. 

When the owner of a dominant tenement has acquired a prescriptive 
right to take water from a tank on the servient tenement, and has for this 
purpose used a particular means of access for the statutory period, he has 
acquired a right 10 reach the water by means of such definite mode of 
access : the servient owner, at his own discretion, may not substitute for his 
use some other means of access. 

Second Appeal by Jibananda Cliakrabarty and 
others, the defendants. 

The facts of this case are briefly as follows. The 
defendants owned a tank standing on their land. The 
plaintiffs, who were neighbours residing at some 
distance towards the east of the tank, had, together 
with the members of their family, used the water of 
this tank for more than 20 years and claimed title 
thereto as an easement. The plaintiffs used to obtain 
access to the water by a path across the east bank and 
down a flight of steps on the eastern slope of the bank! 
In 1908, the defendants re-excavated the tank, repair- 
ing the slopes on all sides and built a flight of masonry 

5; Appeal from Appellate Decree, No. 3840 of 1912, against the decree of 
Asutosh Banerjee, Subordinate Judge of Burdwan, dated Sept. 2, 1912, 
affirming the decree of Narayan Chandra Ghosh, Munsif, Burdwan, dated 
April 8, 1911. 
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steps oil tlie northern slope. Since then the defend- 
ants had prevented the plaintiffs from having access 
to the water in the accustomed manner. The de- 
fendants, however, did not deny that the plaintiffs 
had acquired a right of easement in the water of the 
tank, and were agreeable to their using the water by 
means of a new flight of steps built on the northern 
slopes. The plaintiffs thereupon filed a suit in the 
Court of the Munsif of Burdwan for a declaration of 
their prescriptive right to take water from the tank, 
for removal of the obstruction erected by the defend- 
ants to the exercise of such right, and for an injunction 
to restrain interference in future. On the 8th April 
1911, the learned Munsif decreed the plaintiffs’ suit, 
and on appeal by the defendants the learned Subordi- 
nate Judge of Burdwan dismissed their appeal on 
the 2nd September 1912. The defendants appealed to 
the High Court. 


JlBANANTM 

Chakba- 

BARTY 

V. 

Kalidas 

Malik. 


Bobu B e-pin Beliari Ghose (with him Balm Rarnani 
Mohan Ohatterjee), for the appellants. I submit 
that the plaintiff respondent could have acquired no 
right of easement by taking water from accidental 
breaks in the embankment of the tank and as all such 
breaks were filled up after re-excavation of the tank, 
the plaintiff could not force the defendants (who are 
the new purchasers of the tank) to open a ghat for the 
plaintiff. The defendants after purchase repaired all 
breaches in the embankment of the tank and erected 
a fence for preventing other people including the 
plaintiff from opening, “ hanas” or breaks in the 
embankment. The plaintiffs instituted criminal pro- 
ceedings for removal of the fence, and being unsuc- 
cessful they instituted the present suit for declaration 
of their right to draw water from the defendant’s 
tank from a particular “ liana ” to be made. This 
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suit must therefore be dismissed, as the right claimed 
by the defendants cannot be allowed. 

Baba Gour Ghanclra Pal , for the respondents. My 
contention is that the plaintiffs used to draw wafer 
from a particular ghat, and it matters little whether 
it was a “liana' or a regular ghat. They acquired 
the right- to draw water, having done so for over the 
statutory period, and the defendants on the plea of 
re-excavating the tank cannot obliterate that ghat. 
And, farther, the erection of the fence by the defend- 
ants showed their malicious intention to illegally 
restrain the plaintiffs from exercising their just rights. 
Though they were invited to draw water from the 
masonry ghat on the north bank of the tank yet that 
proposal cannot take away their right of drawing 
water from the particular ghat or “ liana ” on the 
eastern bank. The appeal should, therefore, be dis- 
missed. 

Babu Bepin Behari Ghose, in reply. 

Cur.acl.vull. 

Mookerjee and Beachcroft .TJ. This is an appeal 
by the defendants in a suit for declaration of the 
prescriptive right of the plaintiffs to take water from 
a- tank, for removal of the obstruction erected by the 
defendants to the exercise of such right, and for an 
injunction to restrain interference in future. The 
facts are not in controversy at this stage and may be 
briefly narrated. The defendants are the owners of 
a tank which stands on their land. The plaintiffs are 
neighbours and have their residence at some distance 
towards the east of the tank. They and the members 
of their family have, for more than 20 years, peaceably 
and openly, as of right and without interruption? 
used the water of the tank, and claiming title thereto 
as an easement. They used to obtain access to t.lie. 
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water by a path across the east bank and down a flight 
of steps on the eastern slope of the bank. In 1908, the 
defendants re-excavated the tank, repaired the slopes 
on all sides and built a flight of masonry steps on the 
northern slope. Since then, the defendants have pre- 
vented the plaintiffs from access to the water in the 
accustomed manner by what has been described as 
the eastern ghat. The defendants, however, do not 
deny that the plaintiffs have acquired a right of ease- 
ment in the water of the tank, and they are agreeable 
to the use of the water by them by means of the new 
flight of steps built on the northern slope. But the 
plaintiffs are not satisfied with this and insist on 
their right to reach the water by what formed the 
eastern ghat and has now been obliterated by the 
defendants. The question consequently arises, whe- 
ther when the owner of a dominant tenement has 
acquired a prescriptive right to take water from a 
tank on the servient tenement, and has for this pur- 
pose used a particular means of access for the statutory 
period, he lias acquired a right to reach the water by 
means of such definite mode of access, or, may the 
servient owner, at his own discretion, substitute for 
his use some other means of access. No authority 
directly in point has been placed before us by either 
the appellants or tire respondents in support of their 
respective contentions. But we are of opinion that 
on principle the question must be answered in favour 
of the dominant owner. 

It is plain, as was pointed out by Lord Campbell 
0. J. in Race v. Ward (1), that water as it issues on 
excavation of a well or a tank, is not to be considered 
as produce of the soil, and that a right to enter on 
land and to take such water may be acquired as an 
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— easement : Manning v. Wasdale (1), Constable v. 

Jibananda Nicholson (2), Macnaghten v. Baird (3), Gardner v. 
BARTY - nodgson(t,. This right it is obvious, may be analysed 

“*?. ‘7 7*f 7 e,lt elements ' llame *y. a right to go 
Malik. 011 the lancl of the servient owner and a right to take 
the water which stands on his land, and so long as 
it stands there, is his property. The two constituent 
rights are acquired simultaneously, hut each must 
nevertheless be acquired in conformity with the 
statute. Now, in so far as a right of wav is con- 
cerned, it is clear that to establish a private right 
°± way by prescription it is necessary that in going 
across the land to any particular point or for any 
particular purpose a particular route must be used 
As Morton J. puts it on behalf of the Pull Bench 
m Hyot v. Kennedy (5), -‘to establish a way by 
prescription, the use must be not only open, adverse 
uninterrupted, peaceable, continuous, and under a 
claim of right, but must be confined substantially to 
the same route and to substantially the same purpose 
or which the way was designed originally, unless 
the way is one for all purposes.” This is plain, for a 
way imports of necessity a right of passing along a 
particular route between certain termini .- Jones v 
Percwal(6), Holmes v. Seely (J), Royers v. Duncan®) 
On this principle it has been ruled that the owner of 
a private right of way is enti tied to enter the way at 
one and the. same place only, and not at any other • 
or instance, if a way to a field runs by the side of the 
field the dominant owner is ndt entitled to alter the 
position of the gate through which he has been 

. fit (1836) 5 A. & E. 764 ; (4) [1901] 2 Oh. 148. 

(2) fin ptui (5) (1898) 170 Mass - 54 - 

S nS 2 “ \f ■ S - 230 ‘ (6) (1827) 5 Pick. 485. 

] I. R. 731. (7) (1828) 19 Wendell. 507. 

(8) (1890) 18 Gan. Sup. Ct, 710. 



accustomed to pass from tlie field to the way and to 
make a new entrance at a fresh place: Woody er v. 
Haddon (\), Beridge v. Ward(f), Marshall v. Ull&s- 
luater S. V. Co/3). The rule is based on obvious 
good sense, for though the servient owner may not 
object to a person entering his land at a particular 
spot, for that may not cause him any inconvenience, 
it may be very much against his inclination, and it 
may be detrimental, to his property that the dominant 
owner should enter it at any other place. But the 
position is clearly mutual, and if the right of way has 
been acquired from one point to another in a parti- 
cular direction, the servient owner cannot, at his 
choice, substitute another way between the same 
points but by a different route, which might be less 
convenient to the dominant owner. It is for the 
protection as well of the dominant as of the servient 
owner that the right acquired should be limited to 
tire part of the area of the servient tenement over 
which it has been actually exercised : Clifford v. 
Hoare (4), Wood v. Stourbridge By. Co. (5), Strich S? 
Co. v. City Officers Co. (6). To put the matter briefly, 
the extent of a right acquired by prescription is mea- 
sured by the extent of the use and enjoyment thereof 
during the prescriptive period : or, as Lord Watson 
stated it in MacIntyre Brothers v. M icGavin (7), a 
prescriptive right to take water in a particular way 
and at a particular place infers no right to take the 
supply of water in any other way and at any other 
place : Blackburne v. Sommers (8), Hussain Bowther 
v. Abubakar (9). We are not here concerned with the 
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(1) (1813) 5 Taunt. 126, 132. (5) (1864) 16 C. B. N. S. 222. 

(2) (1860) 2 Fob.& Fin. 208, affirmed- (6) (1906) 22 T. L.. It. 667. 

in (1861) 10 C. B. N . S. 400. (7) [1893] A. C. 268, 277. 

(3) (1871) L. R. 7 Q. B. 166. (8) (1879) L. E. 5 Jr. 1. 

(4) (1874) L, 11,90. P.362. (9) (1909) 20 Mad. L. J. 69 


(8) (1879) L. E. 5 Jr. 1. 

(9) (1909) 20 Mad. L. J. 699, 
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question of the alteration of the mode of enjoyment 
of a right of easement by mutual consent of parties, 
nor are we called upon to examine the question of 
the right of the dominant owner to deviate from 
the way acquired by prescription, when such way 
has been obstructed by the servient owner himself: 
Selby v. Nettlefield (1), Hawkins v. Carbines (2). The 
general rule is that when a right of way by a parti- 
cular track has been acquired by a dominant owner, 
the servient owner, cannot force upon him, in lieu 
thereof, a different track, any more than the dominant 
owner himself can, at his discretion, take recourse to 
a different path. Tested in the light of this prin- 
ciple, the claim of the plaintiffs is un-answerable. 
They have proved to the satisfaction of the Courts 
below, that, for much longer than the statutory period, 
they have had free access to the water of the tank of the 
defendants by a track across the eastern bank and by 
a flight of steps down the eastern slope. The prescrip- 
tive right they have acquired has become indefeasi- 
ble and the defendants were not entitled to improve 
the tank so as to interrupt and make impossible the 
exercise of. the right of the defendants in the parti- 
cular mode they had adopted for many years. The 
position might have been different if the plaintiffs 
had merely proved that they had appropriated the 
water of the tank for the statutory period and had 
failed to show that they had used a definite means 


of access to reach the water; in such a contingency, 
while the plaintiffs would have acquired a pre- 
scriptive right to use the water, they could not have 
claimed access to the tank by a particular path ; they 
would have had no ground for complaint so long as 
the defendants allowed them reasonable facilities of 
approach to the tank. In the case before us, however, 
(l) (1873) L. R. 9 oil. App. Ul, 114, (2) (1857) 27; L. J. Ex. 44. 
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the plaintiffs, as we have seen, stand in a position of 
much greater advantage ; they have acquired a right 
to reach the water by a definite path and also a right 
to use the water. We may add that the conduct of 
the plaintiffs is really not quite so unreasonable as 
has been characterised by the defendants. The access 
to the water of the tank by way of the flight of new 
masonry steps on the northern slope involves the use 
of a longer and more circuitous way and what is more 
important, a loss of privacy, to which so much import- 
ance is attached by females in this country. But it is 
immaterial what motive animates the plaintiffs, for, 
as Lord Halsbury, L. 0. said in Mayor of Bradford v. 
PicklessQ ), no use of property which would be legal 
if due to a proper motive, can become illegal, because 
it is prompted by a motive which is improper or even 
malicious. We are of opinion that as the plaintiffs 
have acquired a right, not merely to the use of the 
water of the tank of the defendants but also to have 
access to the water in a particular mode, the Court of 
first instance rightly decreed the suit ; and as that 
decree has been confirmed by the Subordinate Judge, 
this appeal must be dismissed with costs. 


1914 
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Appeal dismissed . 


(1) [1895] A. 0.587. 
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FULL BENCH. 


Before Jenkins G. J., Stephen , Woodroffe , Mookerjee and Hobnwood JJ. 



1914 


DAYAMAYI 



June 2. if. 

ANANDA MOHAN ROY CHOWDHURY.* 

Occupancy Holding — Transferability of part or whole — Consent of landlord — 

Operation of transfer as against raiyat, landlord and other persons — 

Civil Procedure Code ( Act XIV of 1882), ,9. 244 . — Bengal Tena?icy 

Act (VIII of 1885) s. 87. 

In transfers, for value, of occupancy holdings, apart from custom or 
local usage : 

(i) The transfer of the whole or a part is operative against the 
raiyat, — * 

(а) Where it is made voluntarily ; 

(б) Where it is made involuntarily and the raiyat with knowledge fails 
or omits to have the sale set aside. 

A sale is made involuntarily, where it is in execution of a money decree, 
but not of a decree founded on a mortgage or charge voluntarily made. 

(ii) The transfer is operative as against the landlord in all cases in 
which it is operative against the raiyat, provided the landlord has given 
his previous or subsequent consent. Where the transfer is a sale of the 
whole lidding, the landlord, in the absence of his consent, is ordinarily 
entitled to enter on the holding ; but where the transfer is of a part only 
of the holding, or not by way of sale, the landlord, though he. has not 
consented, is not ordinarily entitled to recover possession of the holding 
unless there has been : (a) an abandonment within the meaning of s. 87 of 
tlie Bengal Tenancy Act, or ( h ) a relinquishment of the holding, or (c) a 
repudiation of the tenancy. 

Whether there has been a relinquishment or repudiation or not depends 
on the substantial effect of what has been done in each case. 

(nil The transfer of the whole or a part is operative as against all 
other persons where it is operative against the raiyat. 

0 Reference to Full Bench in Appeal from Appellate Order No. 455 
of 1907, in Appeal from Appellate Decree No. 2888 of 1908, and in Letters 
Patent Appeal No. 15 of 1910 in Appeal from Appellate Decree No. 2379 
of 1908. 



VOL XLII.J CALCUTTA SERIES. 173 

References to Full Bench. 1914 

I. In Appeal from Appellate Order, No. 455 of Dayamah 

1907 (Dayamayi v. Ananda Mohan Boy Chowdhry), anJxda 
the appellant was tlie transferee of a portion of a Mohas^Rpt 
non- transferable occupancy holding. She was the 
petitioner in the executing Court. 

II. In Appeal from Appellate Decree No. 2388 of 

1908 ( Shaik Azira v. Golak Chung), the plaintiff, who 
was the purchaser of a portion of a jote from one of the 
jotedars, was the appellant. 

III. In Letters Patent Appeal No. 15 of 1910 (Ambi- 
ka Charan Mandal v. Ram Charan P ramanik), the 
appellant was defendant No. 1, who was a co-sharer 
tenant of a non-transferable occupancy holding which 
the plaintiffs purchased at a sale held in execution of a 
money decree. 

The material facts of the aforesaid three cases will 
appear from the Orders of Reference, which were as 
follows : 

I. Appeal from Appellate Order No. 455 of 1907. 

This appeal was referred to a Full Bench by the HoiTble Mr. Justice 
Coxe and the Ilon’ble Mr. Justice Doss, two of the Judges of this Court, 
with the following opinion : 

In this case the respondent No. 2 was the owner of an occupancy 
holding which was not transferable by local custom or usage. He .sold 
a portion of it to the appellant. The landlord afterwards sued for rent 
and obtained a decree. In execution he sold the holding and purchased 
it himself. The appellant then applied under sections 244 and 311 of 
the Civil Procedure Code and section 173 of the Tenancy Act to have the 
sale set aside. The lower Appellate Court lias decided against the appellant 
and hence this appeal : . 

Two points are taken in appeal : 

First, That the Sub-Judge was wrong in holding that the appellant 
was not entitled to maintain the application under sections 31 L and 244; 
and, 

Secondly , That he was wrong in holding that the decree-holder’s 
purchase was not proved to have been effected on behalf of the judgment- 
debtor. 


If 


| - 


... 
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Taking the second point first, we think that the decision of the Subor- 
dinate Judge on this point is one of fact that cannot be questioned in 
second appeal. 

With regard to the first point, the Subordinate Judge has decided the 
fourtli point laid down for decision in his judgment in favour of the 
appellant. That point is thus stated — whether the sale notices were 
suppressed by fraud of the decree-holder ”. So we may take it as a finding 
of fact, with which we cannot interfere in second appeal, that the sale was 
obtained by the decree-holder by fraud. But the Sub- Judge holds that the. 
appellant being a purchaser of a portion of a non -transferable occupancy 
holding was not entitled to apply finder section 244 of the Civil Procedure 
Code at all. 

The question whether the appellant is entitled to apply under section 244 
depends on the question whether lie is a representative of a party to the 
suit, which depends on the further question whether lie has an interest in 
the judgment-debtor’s property which is affected by the decree. This is 
laid down in Ishan Chunder Sirhar v. Beni Madkub SirTcar (1) which has 
been followed in several of: the cases to which we propose to refer. It is 
clear enough that 'if the appellant has purchased any interest of the 
judgment-debtor, that interest is bound by the decree, and the appellant is 
so far a representative of the judgment-debtor and is entitled to apply 
under section 244. The question, therefore, narrows itself down to this, 
namely, whether a person, who purchases without the landlord’s consent a 
portion of an occupancy holding not transferable by local custom or usage 
without the landlord’s consent, can be said to have purchased any interest 
at all in the property; The Subordinate Judge had relied on Niss% Bibi 
v. Radha Kishore Manikya (2). In that case the applicant to set aside the 
sale was a mortgagee of the holding, and the learned Judges held that liis 
right to have the sale set aside depended on the question whether or not 
the holding was transferable by local usage. They remarked : u If such 
interest was not transferable either according to law, custom or local usage, 
then we are of opinion that the appellant could not rightly be regarded as 
a representative in the proper sense of the word and as falling within 
the provisions of section 244, Civil Procedure Code.” This findiug was 
necessary for the decision of the case, for by necessary implication in the 
order of remand the learned Judges directed the Lower Court to dismiss 
the application if it was found that the holding was not transferable by 
local usage. * . 

The only distinction that the learned pleader for the appellant can draw 
between this case and that quoted is, that this is a case of a sale and that was 


(1) (1896) I. L. R. 24 Calc. 62. (2) (1906) 11 C. W. N. 312. 
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one of a mortgage. But a perusal of the decision itself will show that it 
refers generally to all transfers. We think there is no real distinction, 
between the cases. A sale of the holding for arrears of rent would have 
been as fatal to a mortgagees to a sale. * ' X/ 

We think, therefore, that if this decision is sound we are bound to 
dismiss the appeal, and to hold that in the present case, in which the 
holding is not transferable by custom^ the appellant obtained nothing by 
his purchase and cannot be regarded as a representative under section 244, 
inasmuch as if he bought no interest, he has no interest to be affected by the 
decree. There is of course authority for the view that a purchase, such as 
this, conveys nothing. We may refer to Bhiram AU ShaiJc ShiJedar v. 
Gopi Kanth Shalia (l) Kuldip . Singh v. Gillanders Arhuthnot & Co. (2) 
Sadagar Sircar v. Krishna Chandra Naih (3). 

On the other hand, however, it seems to have been held by necessary 
implication in Bhagirath Ckanga v . Hafi 2 uddiri( 4), Ambica NathAcharjee v. 
Adit g a Nath Moitra( 5) and Ayenuddin Nasya v. Srish Chandra Ban6rji(Q) 
that 'a purchaser of an occupancy holding not transferable by local custom 
or usage acquires a good title against Ids vendor* and persons claiming 
through him, aid it has been held further in Kabil Sardar v. Chunder 
Nath Nag Chowdhry (7), Durga Prosad Sen v. Doula Gazee (8), Sheik 
Gozaffur Hossein v. Dablish( 9) that a transfer of a portion of an occupancy 
holding not transferable by local customs or usage does not entitle the 
landlord to re-enter on the portion so transferred. In view of these 
authorities, though they are not expressly referred to, it has been held 
in Omar AU Majhi v. Basirudeen Ahmad (10), following Kunja Behari 
Mondal v. Sambku Chandra Roy (11), to .which Bungshidkar Haidar v* 
KedarNath (12) may be added, that a purchaser of a portion of an occu- 
pancy holding, whether transferable or not, is entitled to apply under section 
310 A, and therefore, following Azqar AH v. Asaboddin Kazi (13). quoted 
above, under section 244. It has been sought to distinguish the present case 
from Omar AU Majhi v. Basiruddin Ahmad (10), on the ground that the 
application in the latter case was under section 310 A. The words in both 
section 310 A and section 311 are “ persons whose immoveable property 
has been sold ” and the whole point is whether the purchaser can be said to 
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(7) (1892) I.L.R. 20 Calc 590. 

(8) (1894) 1 C.W.N. 160.: 

(9) (1896) 1 C.W.N. 162; 

(10) (1908) 7 C. L. J. 282. 

(11) (1903) 8 C.W.N. 232. 

(12) (1896) 1 C.W N. 114. 


(13) (1904) 9 C.W.N. 134. 
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1914 have any property at all in the holding. In Azgar AU v. Asaboddin (1) 

the application was under section 311 and section 244. We think there is 

Da yam a yi notllin g in distinction, and that if the decisions in Omar AU Majhi 
Ananda v. Basirudeen Ahmad (2) and Azgar All v. Asuboddin Nazi (1) are 
Mohan Boy C qrreet, we are bound in the present case to allow the appeal and to hold 
Chowdhitra . that appel ] anfc is a per90 n whose immoveable property has been sold and 

is a representative of the judgment-debtor under section 244. 

We think, therefore, that there is a real conflict of authority and that 
the appeal ought to be referred to a Full Bench and we refer it accordingly. 
As Rule II of the Rules for References to a Full Bench by implication 
requires that we should state our own opinion of the point referred, we 
may say that we agree with the decision in Omar Ali Majhi v. Basirudeen 
Ahmad (2), and it necessarily follows that we differ from the view taken 
in Nissa Bibi v. Radha Kishore Manikya. . (3) We would formulate the 
point to be decided in the following way: — 

“Is a person, who without the landlord’s consent purchases from a 
raiyat the whole or a portion of an accompany holding which is not trans- 
ferable by local custom or usage, entitled to apply under section 244 of 
the Civil Procedure Code as a representative of the raiyat to have a sale of 
the holding in execution of a decree for arrears of rent set aside on the 
ground of fraud?” 

II. Appeal from Appellate Decree No, 2388 of 1908 

This Appeal was referred to a Full Bench by the Hon’ble Mr. Justice 
Chitty and the Hon’ble Mr. Justice N. R. Chatterjea, two of the Judges of 
this Court, with the following opinion : 

This is an appeal by the plaintiff in a suit brought by him to recover pos- 
session jointly with defendant No. 14 of certain land. His suit was dismissed 
by the Munsif, but the Subordinate Judge has given him a decree for one- 
fourth of his claim, on the ground that he had been recognized as tenant by 
some of the co-sharer landlords holding a share of 4 annas. As to the facts, 
it is found that the jote in question belonged to Hari Das Mondol audParasu- 
ram Nama Das, two brothers, in equal shares. Defendant Nos. 1 and 2 are 
the sons of Hari Das. On Parasuram’s death, his widow, defendant No. 44, 
succeeded to his 8 annas share, and sold 7 annas, 15 guild as to the plaintiff 
on the 25th Asarh 1308 (9th July 1911). Within two years before suit filed, 
the plaintiff was dispossessed of his portion of the holding by the 12-anna 
co-sharer landlords, who settled these lands with the defendants Nos. 6, 8 and 
12. It appears that defendant No. 44, plaintiff’s vendor, and her co- sharers 

(X) (1904) 9 C.W.N. 134. (2) (1908) 7 C.L.J. 282. 

(3) (1900) 11 C.W.N. 312. 
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are in possession of the remainder of the holding, and it is not alleged that 1914 

they had ceased to pay the rent of the entire holding before the ouster of \y amayi 

the plaintiff by the 12-anna co-sharer landlords. It was conceded by the v 

learned vakil for the appellant that if the case of Kuldip Singh v. An and a 

Gillanders, Arhutlmot and Co., (lj is to be followed, then his client has 

no case. That case is a distinct authority for the proposition that the 

mere fact of a plaintiff having once had possession would not- entitle him 

as against the landlord, to recover possession in a suit not under Section 9 

of the Specific Relief Act. As against the landlord, he must show some 

title. In that case as the transfer to the plaintiff of a portion of the jolt 

was not binding on the landlords, he was unable to show a title on which 

he could claim to be reinstated in possession. That case is on all fours 

with the present. Tt was distinguish d in the cases of Benodini Dassi v. 

Peary Mohan Haidar (2) and Azgar Ali v. Asaboddin Kan (3). In each 
of these cases the Court remarked that had the case of Kuldip Singh (1) 
been directly in point, they would have had to consider whether the matter 
ought not to be referred to a Full Bench. The same remark was made in 
the case of Rai Katnaleswari Per sad Singh Bahadur v. Maharaja Har- 
bullabh Narain Singh Bahadur (4). Kuldip Singh's Case (1) was again 
distinguished, but without any note of dissent, in Ashok Bhuiyan v. Karim 
Bepari (5). In that case the Court pointed out that Kuldip Singh's Case 
(1) is no authority for the proposition, that a purchaser of a portion only of 
a jote gets no title at all. It was again distinguished in the case of Gour 
Kaibarta v. Srimafi Tarajan Bibi (6), where the plaintiff sued not the 
landlord but other tenants. On the other hand, we find ;hat Kuldip Singh's 
Cate (1) was followed in the case, of Manada Sundari Dad v. Madhu 
Sudan Das (7), one of the Judges being a member of the Bench in both 
cases. We cannot find that Kuldip Singh's Case (1) has ever been over- 
ruled. At the same time it is questionable whether the principle upon 
which it proceeds is entirely consistent with the principle on which the cases 
of Kabil Bar Jar v. Chunder Nath Nag Chowdhrg (8), Durga Prasad Sen 
v, Doula Gazee ^9), Sheik Gozaffur H ossein v. Dablish (10) and Rai Kama - 
leswari Per sal Singh Bahadur v. Maharaja Harbullabh Narain Singh 
Bahadur (4) are based. These cases appear to rest upon the principle that 
where an occupancy ryot transfers a portion of his holding but remains in 
possession of the remainder and pays rent for the entire holding, the 
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tenancy still subsists and there is no abandonment of the entire holding, 
which alone can entitle the landlord to eject the transferee. 

If Kuldip Singh's Case (1) was correctly decided it follows that so long 
as the transferee of a portion of a holding can remain in possession, he can 
Mohan Roy shelter himself under the title of his transferer, the occupancy raiyat and 
Chowdhury. land-Iord cannot evict. him by process of law. If, however, the landlord 

can, by any means, prevent his getting into possession, or, when he has got 
into possession, can oust him by force, the transferee has no remedy at law 
by suit against the landlord. This is no doubt* somewhat of an anomaly, 
aud puts a premium upon violence, the landlord being tempted to take the 
law into his own bands. Kuldip Singh's Case (1) is perhaps indirectly sup- 
ported by the decision in the recent cise of A garjan Bill v. Panaulla (2). 

As serious doubts have beeu cast on the correctness of the decision in 
Kuldip Singh's Case (1 ) and 1 as the questions raised are of very great 
importance, we would refer, for decision by a Full Bench, the question - 
whether in the case of a transfer of a portion of an occupancy holding, 
such transfer not binding the landlord unless made with his consent, the 
transferee can by suit recover possession from the landlord who has forcibly 
dispossessedTiim. 

III. Letters Patent Appeal No. IS of 1910. 

This appeal was referred to a Full Bench by the Hon’ble Sir Lawrence 
Hugh Jenkins, Kt., Chief Justice, and the Hon’ble Mr. Justice N. Chatter jea; 
one of the Judges of this Court, with the following opinion : 

The plaintiffs sued to recover possession of an occupancy holding 
alleging that they had purchased the same at a sale held in execution of a 
money decree against one Kristo Das. The defence was that Kristo Das 
had no title to the lands, that the holding being noil-transferable no right 
passed to the plaintiffs, and that the suit was not maintainable as one 
Narain, the nephew of Kristo Das, who had a share in the holding, had not 
been made a party. The Court of first instance held that only a four 
annas share of the holding belonged to Kristo Das, four annas to Narain; 
and the remaining 8 anna& share belonged to the contesting defendants 
Nos. 1. and 2 ; that the holding not being transferable nothing passed to 
the plaintiffs at the sale, and that the suit was bad for non- joinder of 
Narain, and dismissed the suit. On appeal, the lower Appellate Court held 
that the suit could not be dismissed for non- joinder of Narain, but that he 
would not be bound by the decree, and that defendants Nos. 1 and 2} who 
were Kristo Das's co-sharers in the holding, could not raise the question of 
transferability of the holding, and gave a decree to the plaintiffs for joint 
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possession in respect of a four annas share of the lands. That decree 
having been confirmed on second appeal by Mr. Justice DigambarChatfcer- 
jee, the present appeal has been preferred by the defendants Nos. 1 and 
2 under the Letters Patent against his judgment. It appears that Kristo 
I)as, whose interest was purchased by the plaintiffs, did not contest the 
plaintiffs 1 claim. The landlord of the holding brought a suit for arrears of 
rent against the defendants Nos. 1 and 2 and Narain and so far has not 
recognised the plaintiffs as. tenants and is no party to the suit. 

The point for consideration in this appeal is whether -the question of 
transferability of Kristo Das’s share in the holding can be raised by the. 
defendants Nos. 1 and 2, and this depends upon the question whether a 
right of occupancy, not transferable by custom or local usage, is a right 
that is merely personal to the raiyat and as such cannot be transferred at all? 
or is a right the transfer of which is valid against all persons other than 
the landlord, so that no one except the landlord can take exception to the 
validity of the purchaser’s title. There is a considerable conflict of judicial 
opinion on the point. 

Before the Bengal Tenancy Act was passed, it was settled by a Full 
Bench in the case of Narendra Ncirayan Ray v. Ishan Chandra Sen (1) that 
a right of occupancy was a right that was personal to the raiyat and could 
riot be transferred. The -question there arose between the landlord and the 
transferee. Subsequent to the passing of the Bengal Tenancy. Act, in the 
case otBhiram Ali Shaih Shikdar v. Gopl Kanih Shaha (2), the learned 
Judges after a consideration of the provisions of the Bengal Tenancy Act 
came to the same conclusion, and it was held in that case that :.the tenant 
whose occupancy holding had been sold in execution of a money decree 
could himself raise the question that the holding was not transferable in a 
suit by the purchaser for possession of the holding,- and that the tenant was 
not barred by the provisions of section 244, Civil Procedure Code. ' Bhir am 
Alis Case (2) was followed, in a number of cases where such a question 
was raised by the tenant, with this qualification that if the tenant was 
aware of the execution proceedings and having had opportunity of objecting 
did not object, he was precluded by the provisions of section 244, Civil 
Procedure Code, from raising the question subsequently. The case of 
Durga Charan Mondal v Kali Prasanna Sarhar (3) may be cited as an 
instance of this class of cases. 

Tn the case of Agarjan Bibi v. Panaulla (4) a suit for possession by. 
the purchaser of a share of an occupancy holding was resisted not by the 
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1914 tenant who had transferred his share but by his co-sharers, and it was held 

that it was open to tenants in occupation of a portion of the jote, Le.< the 

I)a yam A yi co ^ aharers of tho venr j 0 , s t 0 question the validity of the transfer. 

A nan da A different view has been taken in other eases, viz , that the question of 

Mohan Hoy transferability is one that might be raised by the landlord, but cannot 
Chowd legitimately be raised by trespassers, and that whatever might be 'the .precise 

nature of the tenant’s interest which is purchased, it has a market value and 
the transfer is capable of being* recognised by the landlord, and that the 
purchaser is entitled to be protected in the enjoyment of his purchase against 
all the world except possibly his landlord — see Basarat Mandal v. S ahull a 
Mandat (1)— or in other words, as observed in the case of Ear Idas Bairagi 
v. Udoy Chandra Das (2) the transfer of an occupancy holding is not a void 
transaction, and is voidable only at the option of the landlord. And in 
several cases, for instance in Ayenuddin Naiya v. Srish Chandra Bansrji 
(3), it has been held that in a suit between two rival claimants, (both of 
whom derive their title from the tenant) neither of whom is the original 
tenant nor the landlord, the question of transferability does not arise. These 
cases, however, can be explained by the doctrine of estoppel. 

A sale of occupancy holding has been held to be valid if settlement is 
made by the landlord with the auction -purchaser as soon as can reasonably 
be expected after the sale — see Dioarlcanath Pal v. Tarini Sanhar Ray 
(4) — and an objection to the sale of a holding with the consent of some of 
the landlords was overruled in the case of Shakaruddm Choudry . v. Rani 
Hemangini Dasi (5), on the ground that the non-consenting landlords 
might give their consent after the sale is held, but that the decree -holders 
must take the risk and the purchaser must purchase at his peril. 

In the case of a voluntary transfer it has been held that the transferer 
cannot question the validity of the transfer — see Bhagirath Ckviga v. 
Hafizuddin (6), but such cases proceed on the ground that the transferer 
is estopped from impugning the validity of Ins own transfer. 

If the view that the transfer of an occupancy holding is valid against 
all persons excepting the landlord, is correct, it is difficult to see how the 
raiyat himself, whose right is sold at an execution sale, can question the 
validity of the purchaser’s title, or why the validity of the transfer should 
depend upon recognition by the landlord , in cases where the landlord does 
not impugn the transfer. If, on the other hand, occupancy holdings are 
not transferable at all, there, does not seem to be any reason why persons in 
the position of the defendants in the present case, or even trespassers in 

(1) (1898) 2 G.W N. celxxix, (4) (1907) I.L.R. 34 Gale. 199. 

(2) D908) 12 C.W.N, 1086. (5) (1911) 16 C.W.N. 420, 

(3) (1900) U C.W.N. 76. (6) (1900) 4 C.W.N. 679. 
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I 

f possession o£ the land, should not be entitled to question the validity of the 

t transfer, or why the purchaser should acquire a right of occupancy by eon- 

| sent of the landlord although he might by virtue of fresh settlement become 

a nou-occupancy raiyat. 

The facts of the present case are similar to those of Agarjan Bibi \\ M°han Boy 
Panaulla (1), referred to above, except that in that case the purchase was 
made by a habala which, however, does not make any difference in principle, 

(the doctrine of estoppel not coming into operation either in that case or in 
1 the present) ; but having regard to the conflict of views noticed above and 

having regard to the great importance of the questions involved, we think 
the case should be referred to a Full Bench. 

I The questions referred to the Full Bench are : 

| (0 Whether a right of occupancy which is not transferable by custom 

or local usage is a right which can be transferred at all. 

(ii) If not, whether the holding apart from the right of occupancy can 
be transferred. 

(Hi) In either case whether the validity of the transfer can be ques- 
tioned by any person other than the landlord of the holding. 

As these questions arise in a second appeal the whole case is referred to 
tiie Full Bench. 

Bab u Mahendra Nath Roy (with him Baba Sarat 
Chandra Ghose ), for the appellant in Appeal from 
Order, No. 455 of 1907. The original application 
for setting aside the sale was both under s. 244 and 
s. 811 of the Code of 1882. Bat I shall take it that the 
Reference is limited to s. 244, as this is a second 
appeal. A second appeal will not lie under s. 311. 

The precise point which arises is, whether I can 
come in under section 244, clause (c) of the Code of 1882. 

'' The rent decree under which the holding was to be 

| sold was subsequent to my purchase, and it could not 

be disputed — quite apart from the question whether 
I had acquired any interest in the holding — that if 
I had any interest at all, that interest would be bound 
by the decree. The sale passed the holding and not 
,, merely the right, title and interest of the judgment- 

; debtor. Assuming then that 1 had acquired an 
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interest- which was in the nature of property, I would 
come within the ruling of the Full Bench in Tshan 
Chuncler Sirkar v. Beni Madhub Sirkar(\). 

[Dr. Ghose. That was a suit on a mortgage.] 

In that case, the purchase was after the decree, but 
the essence of the rule which their Lordships lay 
down is that the words “legal representative” means 
a purchaser of a judgment-debtor’s interest, who, so far 
as the interest is concerned, is bound by the decree. 

There are cases where purchaser of a holding or 
of a portion has been held entitled to come in under 
s. 244.. 

Then comes the most important question in the 
case whether the purchaser of a share of an occupancy 
holding acquires any interest in the holding. If lie 
does not, there is an end of. the matter. The cases 
appear to go to this extent that a purchaser of a hold- 
ing which is not transferable by custom acquires an 
interest in the holding which is not good as against 
the landlord, but which may be good and is often 
good against others. . 

[Dr. Ghose. Here you are asserting your title 
against the landlord]. 

Some of these cases proceed on the principle of 
estoppel, viz., that the tenant (transferor) cannot 
deny the title of the purchaser (transferee) and if the 
transferor cannot deny, persons claiming under him 
cannot deny, and a person may acquire title by 
estoppel. It is an interest or estate in property which 
is no doubt defeasible, but all the same it is an interest 
in the nature of property. Some cases have gone 
further and held quite independently of the question 
of estoppel that the purchaser does acquire an interest 
which is good against strangers, although not against 
the landlord. 

(1) (1896) I. L, If, 24 Caig, 62,'71. 
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There are on the other hand some cases which are 1914 
against us and which proceed on the principle that davamavi 
an occupancy holding is as a rule, unless there is a v - 

An AND A 

custom, not transferable. Mohan Rov 

[Jenkins C.J. By “occupancy holding,” you mean Ch °'™huby 
a holding in respect of which there is an occupancy 
right ?] 

Yes. The principle of the last mentioned class 
of cases is that the vendor cannot pass any title to 
the purchaser, though no doubt lie may be estopped 
in certain circumstances. 

It would be purely academic to go into the question 
of transferability in the earlier days. The earlier 
authorities appear to lay down that unless there was a 
custom, the right of occupancy is not transferable. 

[Mookerjee J. Have you been able to trace any 
instance in the early authorities where the question 
was raised except as between the landlord and the 
tenant or his transferee ?] 

The Fifth Report in one place deals with this point. 

I have not found the precise question discussed in 
any of the early reports. 

The question will now have to be decided with 
reference to the present law. 

There are reported cases in which the status of 
a person who has purchased a portion or the whole 
of an occupancy holding to come in under s. 244 has 
been considered apart from the question whether the 
holding is transferable or not. 

[Jenkins C. J. See Katya Behari Mondal v. Sam- 
bhu Chandra Roy ( 1).] 

I had better go first to Asgar Ali v. Asaboddin 
Kasi (2). In this case a person who had purchased 
a portion of an occupancy holding was held to be a 
representative of the judgment-debtor, the original 

(1) (1903) 8 Q. w. N. 233- (2) (1904), 9 Q. W, N. 134, 13.6, 
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1014 tenant, in respect of execution of a decree for rent 
Dayamayj against the judgment-debtor, within the meaning of 

Anandv S ‘ No T uestion was raised as to whether the 

Mohan liov holding was transferable by custom or not. Of course 
Crowd hurt, j take it no holding would be ordinarily transferable, 
except by custom. The case decided a pure question 
of law. 

[Mookbrjee J . The case was argued on the 
assumption that the holding was non-transferable.] 

Where a decision of a question like this relates 
to the transfer of an occupancy holding, unless it is 
shown that the fact of transferability would affect 
the decision of the question as one of law, I take it 
the fact would be immaterial. 

Azgar All's Case (1) has been followed in two 
other cases: Gopi Nath Chattopadhya v. Saiani 
Kanta Singh (2) and Haradhan Ra~kb.it v. Girish 
Chandra Maker j ee (3). 

[Dr. Ghose. -The case was doubted in Mahhan Lai 
Pal v. Khudu Khan{ 4)]. 

[Jenkins 0. J. Do not these cases establish that a 
person may be a representative, though his purchase 
was- prior to the decree in execution of which the sale 
took place ?J 

Yes, and that a purchaser of a part of the holding 
is a representative of the judgment-debtor. Makhnn 
Lai's Case (4) was decided by Maclean C. J. and 
Geidt J. on the 3rd April 1906. Gopi Nath's Case (2) 
was decided by the same judges only some three 
months before the other, i.e., on the loth December 
190c. a 

[Mookerjee J. Is not there another case by Ghose 
and Pargiter JJ. where the question arose, whether 
a purchaser before decree was a representative?] 

(1) (1904) 9 0. W, N. 134. (3) (1908) 13 0. W. N. 98, 99- 

(2) (1905) 10 0. W. N. 240. 4) (1906) 10 C. W. N. clxiii. 
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Yes, Surendra Narain Singh v. Gopi Sundari 1914 

Dasi (1). Dayamayi 

Nissa Bihi v. Radha Kishore Manikya (2) is »• 

against me. The question was whether a person to mohan Boy 
whom an occupancy holding was mortgaged before Chowdhcby. 
its sale in execution of a decree for rent was a repre- 
sentative of the judgment-debtor within the meaning 
of s. 244. Their Lordships said the question would 
depend on the question whether the holding was 
transferable or not. It was a mortgage of the entire 
holding. In that judgment they refer to Asgar Alts 
Case (8), as also the Full Bench case of Ishan 
Chunder Sirkar (4). 

The same view is taken by Brett and Chitty JJ. 
in Prosunno Kumar Middar v. Bctma Churn 
Mondal (5). 

[Mookerjee J. That also was a case of purchaser 
of an entire holding ?] 

Yes. 

[Dr. Ghose. There is a later case — Nalini Behary 
Ray v. Fulmani Dasi (6)] 

There are other cases which refer to the locum 
standum of a puchaser of the whole or part of a hold- 
ing under the provisions of the law, besides s. 244, 

Civil Procedure Code, e.g., s. 170 of the Bengal Tenancy 
Act : Nalini Behari Ray v. Fulmani Dasi (6). 

This was a case of a transferee of an occupancy hold- 
ing which was not transferable by custom, who 
applied under s. 170. The transferee was a purchaser 
of the entire holding. This case is also an authority 
for the proposition that if a person has an interest in 
the property sold which is defeasible by the sale, he is 







(1) (1905) I. L. B. 32 Cale. 1031 
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a representative of the judgment-debtor within the 
meaning of section 244, Civil Procedure Code. 

Another class of cases coming under section 310A 
of the Code may be referred to : Kunja Behari 
Mondal v. Sambhu Chandra Roy (1). The question 
was whether the purchaser of a portion of an occu- 
pancy holding would be a “ person whose immoveable 
property has been sold.” These cases have a bearing 
on the present question as the question is whether 
or not a purchaser acquires any interest in the prop- 
erty. The question whether the holding was trans- 
ferable or non-transferable does not appear to have 
been raised in that case. The sale which was sought 
to be set aside was a sale in execution of a rent-decree. 
Even assuming it was a case of a transfer of a holding 
which was transferable by custom, the purchaser of 
a portion would not acquire any interest which the 
landlord was bound to recognize. Yet the purchaser 
was held entitled to come in under s. 310 A. 

There is an earlier decision of Benodini Dassi v. 
Peary Mohan Haider (2), but there the occupancy 
holding was assumed to be transferable. 

Upon the last mentioned two cases, Mitra and 
Caspersz JJ. decided Omar Ali Majhi v. Basirudeen 
Ahmad (3). That was, however, the case of a pur- 
chase of a share of a non-transferable holding, and was 
a case precisely in point. It was in my favour. 

There is another case— a quite recent one — in which 
it was held by Mookerjee and Beachcroft JJ. that a 
transferee of a portion of a non-transferable occupancy 
holding could come in under O. XXI, r. 90 of the 
Code, where the words are “ whose interest is affected 
by the sale ” Abdul Aziz v. Tafajuddin Sheikh (4.) 

(1) (1903) 8 0. W. N. 232. (3) (1908) 7 (J. L. J. 282, 283. 

(2) (1903) 8 C. W. N. 55. (4) (1914) 18 0. W. N» Ixxij. 




(1) (1903) 8 0. W. N. 232. 

(2) (1903) 8 C. W. ff. 55. 
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Dealing now with the fundamental question, viz., 1914 
whether by the transfer of a portion of a non-transfer- dayamIvi 
able occupancy holding by the tenant, the transferee v - 
may be said to acquire any interest in the nature of pro- mohan Hot 
perty, I shall cite some cases. One class of these cases Chowdhuby.. 
hold that such a purchaser does acquire an interest 
in the holding as property. The other class held, 
quite independently of the question whether the trans- 
feree acquires any interest or not, that so far as the 
vendor is concerned, he cannot question the title of 
the transferee: This latter class also may he called 
cases of Title by Estoppel. , 

Of cases in the first class, see Basarat Mandal v. 

Sdbulla Mcinclal (1) decided by Amir Ali and 
Pratt JJ. This was a purchase of an entire non- 
transferable holding of an occupancy raiyat, and the 
question was whether the question of non-transfer- 
ability or transferability could be raised as against 
the transferee by a third party and not the land- 
lord. This -was the case which was considered by 
your Lordship the Chief Justice in Agarjan Bibi 
v. Panaulla (2). It appears to me to be a suit for 
recovery of possession on declaration of title by 
purchase. It was not a suit in which possession was 
sought to be recovered on the strength of title. 

Another case of this class was Samiruddin Munshi 
v. Benga Sheikh (8), decided by Sharfuddin and 
Coxe JJ. This was a suit for recovery of possession 
after declaration of plaintiff’s title by purchase of a 
holding which was apparently non-transferable. The 
defendant contended that the holding being non- 
transferable, the plaintiff had acquired nothing at 
the sale in execution of a money decree. 

(1) (1893) 2 C. W. N. cclxxix. (2) (1910) I. L. K. 37 Calo. 687. . 

(3) (1909) 13 C. W. N. 630- 
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I may also refer to Anibica Nath Acharjee v. 
Aditya Nath Moitra (1) where Kampini and Gupta JJ. 
differed and Maclean C. J. heard as the third Judge. 

[Jenkins 0. J. That is a Land Acquisition case.] 

Yes, but the principle was discussed there. The 
purchaser claimed the surplus sale-proceeds. 

In Bhiram Ali Shaik Shikdar v. Gopi Kanth 
Shaha (2), the right of a purchaser to resist execu- 
tion of decree against the tenant is discussed. There 
the question arose in connection with a defence that 
was put in by questioning whether the title of the 
plaintiff who had purchased at a sale in execution 
of a money decree has or has not the right of 
occupancy, as it was not saleable by custom. It 
was a sale of the entire holding. That case was 
rather summarily decided. The only question decided 
was that in the absence of custom or usage to the 
contrary, a raiyati holding, in which the raiyat had 
only a right of occupancy, is not saleable at the 
instance of the occupancy raiyat on any condition 
other than the landlord’s seeking to obtain satisfac- 
tion of his decree for arrears of rent. 

As to the estoppel cases, the earliest is Bhagi- 
rath Changci v. Hafisuddin (3). There the tenant 
transferor challenged the right of the purchaser, and 
it was held that he was estopped. This case is import- 
ant as holding that a title or an estate may sometimes 
be acquired by estoppel, however imperfect or defea- 
sible that may be. An interest may thus be acquired, 
by estoppel, in the nature of property. 

No doubt these cases take a narrow view of the 
rights of the transferee, but even then they support 
the proposition that the purchaser acquires some 
interest like property, property that no doubt might 

(1) (1902) 6 C. W. N. 624. (2) (1897) I. L. R. 24 Calc. 355. 

(3) (1900) 4 0. W. N. 679. 
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be extinguished under some circumstances, but which 
still is a right of property. Suppose I have eome 
into possession, my vendor cannot turn me out. 

The other cases are : Ayenuddin Nasya v. Srish 
Chandra Banerji (1), Hari Das Bairagi v. Vdoy 
Chandra Das Bairagi (2), Haro Chandra Podder v, 
Umesh Chandra Bhattachariee (8). 

In Agarjan Bibi v. Panaulla (4) it was held, I 
take it, that a right of occupancy is non-transferable 
as a rule, but is subject to some qualifications. 

In order to assail the position taken up by me, 
one must go the length of saying that the transfer of 
an occupancy holding, even of the entire holding, 
will not pass any title, and it cannot be perfected 
even by the consent of the landlord. The logical con- 
sequence of such a contention will be that ratification 
by the landlord would be of no value even in transfers 
of entire holdings. A settlement by the landlord 
would amount to a new contract. 

The status of a transferee of an occupancy holding 
is not altogether unrecognized in the Bengal Tenancy 
Act. Vide section 78. 

[Dr. Ghose. That section refers to transfer sanc- 
tioned by custom.] 

The Act as a whole does not help us much in elu- 
cidating the point in dispute. 

As regards transfer of a part see s. 88. The differ- 
ence between a transfer of an entire holding and the 
transfer of a part can affect only the landlord. 

See also s. 178, sub-s. 3(d) and s. 183, illus. (I). The 
former section relates to control of contracting parties. 
The latter saves custom generally. The illustration 
throws some light. 
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19u The omission of any provision in the Bengal 

Dayamayi Tenancy Act as regards recognition of transfer of a 
AnInda P ortion nee d not necessarily affect the question. 

Mohan Roy Jawadul’s Case (1) was subsequently affirmed by 
Chowdhuby. t| ie Full Bench in Ram Mohan Pal v. Sheikh Kachu 
(2) which was decided under s. 22 before amendment. 
It was distinguished in Girish Chandra Chowdhry v. 
Kedar Chandra Roy (8). 

At any rate, the distinction between the transfer 
of the holding and the] right would not be material. 
I would say I took a part of the holding and a part of 
the occupancy right attached with it. 

Sadagar Sircar’s Case (4) is against me. 

[Stephen J. So is Nalini Behary Ray v. Ful- 
mani Da si (5).] 

The judgment in Sadagar Sircar’s Case (4) is not 
a reasoned one and the claim w T as through the land- 
lord by the defendants. 

Dr. Rashbehary Chose (with him Babu Jkohini 
Mohan Chakrabarti and Babu Copal Chandra Das), 
for the respondent. You cannot separate a right of 
occupancy from the holding to which it is attached, 
if I may say so. This has always been the law in this 
country. 

In Agarjan Bibi v. Panaulla (6), your Lordships 
have discussed all important cases. There your Lord- 
ships refer to Rarendra Narayan Roy v. Ishan Chan- 
dra Sen (7) in which Couch C. J. points out that right 
of occupancy is not property. Harington in his 
Analysis, Vol. Ill, p. 450 holds the same view. 
Phear J. in Sohodiva v. Smith{ 8) says it is rather in 



(1) (1896) I. L. R. 24 Calc. 143. 

(2) (1905) I. L. R. 32 Calc. 386. 

(3) (1899) 1. L. R. 27 Calc. 473. 

(4) (1899) I. L. R. 26 Calc. 937 

(5) (1912) 16 C. W. N. 421. 


(6) (1910) I. L. R. 37 Calc. 687. 

(7) (1874) 13 B. L. R. 274 ; 

22 W. R. 22. 

(8) (1873) 12 B. L. R. 82 ; 

20 W. R. 139. 



the nature of a servitude. Another judgment of the 1914 
same Judge is Bootee Singh v. Moorut Singh (1). The davamayi 
leading case on the point is Hyat Behee v. Akbar An J' jjda 
Alee (2). Mohan Eos 

Other cases cited in Agarjan Bibi’s Case (8) then ChowdhU5Y 
read and commented on. 

In Jawadul Hug's Case (4), which was decided 
by a Special Bench, judgment was delivered by 
Macpherson J. (The judgment was read.) There they 
were dealing with a particular section of the old 
Tenancy Act which merely says that the occupancy 
right shall cease to exist, and not that the purchaser 
shall take nothing. The sub-section cannot be held 
to mean the holding ceases to exist by the transfer. 

That section has now been amended. The case is 
clearly distinguishable. 

In Girish Chandra Chowdhry v. Kedar Chandra 
Boy( 5) Macpherson J. modified his previous view. Bee 
Babu Dwarkanath Ckakrabarti’s arguments in that 


I remember to have argued before O’Kinealy J., 
sitting singly, that an occupancy, right is separable 
from the holding and that on transfer, the tenancy 
does not cease, bat the occupancy right ceases. I won 
the case. In Letters Patent Appeal, that judgment 
was reversed. 

S. 73 of the Bengal Tenancy Act cited by my 
learned friend relates to transferable holdings. 

Although the cases reported on this topic number 
more than two hundred, there are none in which the 
right of occupancy is separable from the holding to 
which it is attached. 
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(1) (1873) 20 W. E. 478. 


(3) (1910) I. L. E. 37 Calc. 687. 
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In TJday Chandra Das Bairagi v. Hari Das 
Dayamayi Bairagi (1), which was a Letters Patent Appeal 
aJnda a £ ainst tlie judgment of Doss J. (2), your Lordships 
Mohan Roy asked, while the case was being argued, whether it 
Chowdhory. was possible to separate the right from the holding. 

I rely on the absence of any authority to show that 
the right cannot be severed from the holding. If you 
conld sever, no landlord would be able to recover 
possession in such cases. 

In the Full Bench case of A arendra Narayan Roy 
(3), it was argued by Babu Gopallal Mitra that mere 
transfer cannot act as forfeiture of the tenant’s right. 
The basis of the judgment in that case is that the 
tenant acquires a privileged right by payment for 12 
years. He gets a right personally. It is one right and 
you cannot divide it. The purchaser cannot be heard 
to say that though he is not an occupancy right, lie 
has a non-occupancy right and so cannot be evicted' as 
a trespasser. 

[Woodroffe J. Do you say that a landlord can 
ratify transfer of a part ?] 

No. It is, however, not necessary for us to go so 
far. 

[Mookerjee J. At the time N arendra NarayarC s 
Case (3) was decided, a right of occupancy could be 
acquired by 12 years’ occupation only. It is different 
now. A settled raiyat can now acquire the right by 
shorter occupation.] . 

All the same, it is a right given by Statute. In 
Hyat Bibee v. Akbar Alee (4), you will find what 
the state of things was from 1793 downwjards. 

In this country, the relationship between a land- 
lord and a tenant is not always contractual. An 

(1) (1909) 13 o. W. N. 937 (3) (1874) 13 B. L. R. 274 ; 

(2) (1908) 12 0. W. N. 1080. 22 W. R. 22. 

(4) (1855; S. D. A. 20. 
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English, lawyer may be surprised to find that a tenancy 1914 
may be unassignable. But here that is the presump- dayamayi 
tion, at any rate, in regard to agricultural holdings : v. 

Prosonno Koomar Tagore v. Eammohun Boss (1). Mohan Roy 

There may be a transfer shorn of the occupancy Chowdhury. 
right and the transferee can resist the landlord from 
ejecting him. But he cannot have the occupancy 
right. 

There was a provision in the permanent settlement 
for the keeping out of undesirable tenants. 

My learned friend was bold enough to say for his 
client that not only he had purchased the holding, but 
that he w T as an occupancy raiyat, not in regard to the 
entire holding, but as regards the lands comprised in 
the portion sold to him. 

The position of a purchaser of the whole holding 
is not the same as that of the purchaser of a portion. 

In Kulclip Singh v. Gillanclers Arbuthnot # So. 

(2), transfer of a portion is discussed. 

[Jenkins C. J. Can you seriously contend that the 
judgment is based on s. 88 ?] 

In spirit only. Then there is Bhiram All’s Case(3). 

Here my learned friend’s client is seeking to assert 
his right against the landlord, my client. 

Against his vendor, he would have a perfectly good 
title, on the ground of estoppel. The transferor can- 
? not have a right to claim license. As a matter of fact, 

| the right is sold and the transferor walks out. 

Where the whole of the land has been transferred, 
j! the landlord has a right to re-enter. 

I Taking the view of license put by your Lordships, 

I the licensee cannot be held to be the representative. 

I The appellant would be entitled to apply for setting 
aside the sale. 

, ( 1 ) (1855) s! D, A. 14. (2) (1899) I. L. R. 20 dale. 015. 


(3) (1897) I. L. R. 24 Gale. 355. 
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[Mookerjee J. How can lie do so, if the transferor 
has no right to transfer? That begs the whole 
question.] 

In any case, I would not be entitled to eject him. 

[Mookerjee J. Is their any substance in the con- 
tention that s. 244 does not apply ? In that case, he 
may bring a regular suit. Why can we not treat the 
application under section 244 as a plaint?] 

[Jenkins 0. J. This is eminently a case that 
should come under section 244. Azgar Alt's Case (1) 
establishes that the transferee is a representative.] 

Yes. But there are cases the other way. If you 
follow Azgar All’s Case (1), it would mean a reversal 
of a host of cases. The transferee need not run away 
from the land ; he may pay rent in the name of the 
original tenant. 

It was never the purchaser’s case that he was a 
licensee. It was not so in any case. 

Joy Kishen’s Case (2) has, I may say, been over- 
ruled. The raiyat is bound to cultivate the land him- 
self, unless he sublets as provided by the Bengal 
Tenancy Act. In this case I have to sue the tenant 
for rent. The tenant cannot, at this stage, put for- 
ward the plea of license : see Nalini Behary Ray v. 
Fulmani Dasi (8), Prosunno Kumar Middar v. 
Bama Churn Mondal (4), and Nissa Bibi v. Radha 
Kishore Manikya [5) on the meaning of the word 
“ representative. ” 

Babu Saral Chandra Chose, in reply. When a 
landlord recognizes, it must be a recognition of the old 
right. The suit for rent is collusive. 

Babu Tara Kishore Chowdhry (with him Babu 
Jyotish Chandra Sarkar and Babu Sasanka Jiban 

(1) (1904) 9 G. W. N. 134. (3) (1912) 16 C. W. N. 421. 

(2) (1866) 5 W. R. 147. (4) (1909) 13 0. W. N. 652. 

(5) (1906) 11 0. W. N. 312. 
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Boy), for the appellant in appeal from appellate 1912 
decree, No. 2888 of 1908. My first submission is that dayamayi 
right of occupancy, as contemplated by the Bengal An ®J, da 
T enancy Act, is property; and as such it is transfer- Mohan Roy 
able, although it may not be binding on the landlord c howdhiiry 
except under certain conditions. The right under the 
Bengal Tenancy Act is different from the right con- 
ferred by the earlier law, i.e., Bengal Act VIII of 1869. 

[Jenkins C .J. Do you assume that the right became 
transferable by the Act of 1885 ?] 

Yes. 

[Mookerjee J. Are you conceding that before 
1885, it was not transferable ?] 

Yes, I concede it for arguments’ sake. That was the 
view of the Full Bench case of Narendra NarayaniX). 

It is not necessary for me to go behind that for my 
present purposes, though no doubt that is an arguable 
point. 

We find from the Preamble and Schedule I of the 
Bengal Tenancy Act that the Act expressly amends 
previous Acts relating to the law of landlord and tenant. 

I shall go through the Acts which are amended and 
the rulings under them and show that they do not 
apply now. 

Bengal Act VIII of 1869, s. 6, which is exactly the 
same as s. 6 of Act X of 1859, not only gives the mode 
and acquisition, but also the extent and duration of the 
right. The second paragraph of the section contains 
an exception, i.e., cultivation by a raiyat as successor 
will be regarded as cultivation by the raiyat. 

S. 22 of Beng. Act VIII, of 1869, corresponding 
to s. 21 of the Act of 1859, deals with the liability 
of raiyat to be ejected only for certain reasons. This 
section qualifies s. 6 to some extent. Look at the 
proviso. Protection of the tenant was secured better. 

(1) (1874) 13 B. L. R. 274 ; 22 W. R. 22, 
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— , K *. ly f t f“ be "i ecled only by a suit ; vide e. 52 

u "' i '"- vl “ f tbe Act ol 1869, which corresponds to s. 78 of the 
Ananda Act 01 “M- This section appeals to rights of occo! 

SSS£ nevttcP reSar<i8 0H,et SOrtS of see the 

next section, viz., s. 53. 

The position of an occupancy raiyat under the 
old law came to be considered in the Pull Bench' case 
of Narendra Narayan Roy (1). The question in that 
ease was whether the mere fact that the original 
laiyat, the transferor, had a right of occupancy would 
confer on the transferee such a right by occupation 
and cultivation for 12 years. The right was held 
to be m the man so long he cultivated and paid 

u^Ti d> Z bati f7 r V ‘ Sarrin ^ on (2) was a case 
• I! r, 7 1 Act0f 1869 ’ and the Privy Council 
eie held the same view as the Pull Bench case 

cited above. This is a case under the Bengal Tenancy 
deliof y ° a ^ 110t fefctered the Privy Council 

As regards abandonment, there is no dispute in 
this ease. 

The Bengal Tenancy Act defines a “tenant,” and 
the expression includes all classes of tenants. See 

out’ ?' ( ri 7) ’ ® aM C9) and ss ‘ 4 and 5 - S - 5 points 
^raivu 6 ’ r e ?T e b6tween a ‘tenure-holder’ and a 
raiyat. In defining ‘tenure-holder’ the “right to 

hold land ” etc., includes also succession in interest and 
not merely those who inherit. In defining a ‘ raiyat’ 
almost the same words are used. The rights of the 
two classes of tenants are the same; only the purpose 
of tena ^ » different;' If the one is property, the 
other a so is.- see clause (4) of the section which 
must help us in doubt as to the class of tenant. The 

(1) (1874) 13 B. L. R. 274 • An r r T > 

22 W . h. 22 . ’ ( ( 891) L L> U - 18 CaIc - 353. 
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distinction is fine. It cannot be said on a perusal of 1914 
the section that the one is a personal right and the Dvmuvi 
other is property. We should further notice that a *• 
raiyat can cultivate with the “aid of partners.” That mohanBoy 
shows that the raiyat can create rights in favour of Qhowdhuey. 
strangers, remaining himself liable for the landlord’s 
demand. I submit, therefore that so far as partial 
transfers are concerned, it is implied in the very 
definition in the Act. This is far in advance of the 
provisions of s. 6 of the Bengal Act of 1869. As 
regards the landlord, only the man who first enters 
is the tenant. But by the provisions of the Act of 
1885, members of the family are provided for. These 
members, though not tenants, are recognized as some- 
body. 

[Jenkins C.J. Do you then say, hired servants . 
would also be recognized as raiyats ?] 

No. A raiyat has a higher interest. But he is no 
trespasser and cannot he turned out of the land. 

[Jenkins C.J. Do you say partners would be so 
recognized P] 

Yes, to a certain extent. 

[Mookerjee J. The words on which you rely were 
introduced to meet the difficulty which had arisen 
under s. 6 of Beng. Act VIII of 1869, which said that 
the cultivation must be by the raiyat himself.] 

See Chuncler Kishore Dey v. Raj Kishore Mozum- 
der (1). 

[Mookerjee J. The partner is a partner in culti- 
vation ; he can have no interest in the holding.] 

May be. It is not necessary to follow it in that 
way. When the raiyati interest ceases, no one has 
any interest whatsoever. My contention is that a 
raiyat may introduce partners and may sublet or 


(1) (1888.) I. L. E. 15 Calc. 450. 



(1) (1874) 22 W. E. 51. 


19U create partnership with another, as in the case of 

Havana vi stock in trade. . 

T An ordinary raiyat now-a-days is in no way inferior 

MotasKov to an occupancy raiyat under the older Acts. See s. 

Ghowdhury. 44 of the Bengal Tenancy Act and compare clause (a) 
of that section with s. 66 of the same Act. Even a 
non-occupancy raiyat lias a right in the property , 
An occupancy raiyat has superior rights. 

The words “ members of family ” did not occur in 

the older Acts. 

I shall now deal with the sections dealing with 
occupancy raiyats in the Bengal Tenancy Act. 

Section 19. 

[Jenkins 0. J. Does not that section only speak of 
continuation of old incidents ? Look at the marginal 
• note.] 

Perhaps. But it does not exclude the excidents of 
the right under the old and the new Acts being essen- 
tially different. And were it only a continuation of 
old rights, it would not have been necessary to pro- 
vide specifically like this. The section conferred new 
rights. The section was introduced to give the right 
to persons who had the right under the old Act. 

[Mookerjee J. It may be, this was put in only to 
meet a possible argument that the right being a statu- 
tory right ceased on the repeal of the old Act.] 

Then section 20 speaks of holding different lands. 
This is a progress upon s. 86 of the Bengal. Act. Note 
particularly clauses (2), (4) and (5). 

[Jenkins 0. J. But is it not an introduction of 
the khuclkast system under the old Act ?] 

Might be. 

[aTenkins 0. J. See Forbes v. Ham, Fall Biswas 

m.i >■* 
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S. 20 refers only to the acquisition of the rights. U)14 
There is nothing there as to the nature of the right dayamayi 
after acquisition. That is to be gathered from other 
sections. Mohan Roy 

S. 26 cuts at the foundation of the Full Bench Chowdhuky. 

case of Narendra Narayan Boy (1). Under s. 26, it is 
property. Naturally, the power to dispose it of goes 
with it. The introduction of the word ‘ intestate, ’ 
shows that testamentary disposition is assumed. It 
is not expressly given, of course. Bat it naturally 
follows, because it is property. How is this right to 
bequeath acquired, if. it is not property ? 

FMookerjee J. But see section 178, clause (3) (d)- 
Was not s. 26 introduced in view of s. 178 ?] 

S. 178 does not refer to occupancy raiyats. See 
the next clause. 

[Stephen J. Do you say there is no difference 
between an occupancy right and ordinary property ? 

Can the right be attached in execution ?] 

S. 73 introduces a restriction. Otherwise it is like 
other property. 

S. 65 speaks of a “ first charge.” 

[Jenkins C.J. That is after decree.] 

But no distinction is made between any sort of 
tenancy in such respects. The case of an occupancy 
raiyat has not been separately provided for. By con- 
tract, occupancy right may be made non-transfeiable. 

There is no provision of law preventing such a con- 
tract. Custom yet governs the law in this matter in 
many places. 

[HolmwOOD J. It has been suggested that clause 
(i) W as added to section 6 of the Transfer of Property 
Act to explain s. 117 of that Act.] 
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Dayamayi 


I shall now show other sections, where the right 
of property is assumed. 

In ss. 159 and 160, an “ occupancy, right ” is placed 


Ananda ... , , 

Mqhan Roy m the same category as a tenure 

Ohowdhury. fFTnr wwcnn .T Bnl. lw r-kna 



[Holmwood J. But by clause (e) a non-occupancy 
right is also protected in some cases.] 

[Jenkins G.J. Is the right protected by cl. (f) 
property ?] 

It is an incident attached to property. It is not 
property. The primary clause is (cl ) ; and (e) and (/) 
are subordinate to it. 

Unless it is said that all these sections relate to 
non-transferable right, occupancy right must be pro- 
perty. There is nothing anywhere of non ■transfer- 
ability. Why should we assume it ? 

S. 168 speaks of the Local Government’s power to 
direct that occupancy holding be dealt with as tenures. 
No difference is made there between a tenure and an 
occupancy right. Sections as regards transfer deal 
equally in the same way with occupancy rights and 
tenures. 

[Jenkins C.J. Would you extend your theory to 
non-occupancy rights ?] 

It is not necessary for me to consider tlieir case. 

S. 85 deals with sub-letting. That section does 
not give legislative authority to create sub-leases. 
It only recognises or assumes the right. No argument 
can, therefore, be drawn against transferability from 
the absence of any express provision giving the right. - 

[Jenkins 0. J. Is there any express provision as 
to lease by a tenure-holder ?] 

See s. 11. There is provision for transfer. This 
is also an old right re-enacted. ' 

[Mookerjee J. Why was no power to transfer 
expressly given to raiyats, as is done in the case of 
tenure-holders ip. s. 11 ?] 
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. That was exactly the argument in Blriram Alt’s 
Case (1) : I am trying to meet that judgment. 

The right to sublet existed always, so did the 
right to transfer in regard to permanent tenures. In 
the Act of 1885, the right of subletting is not expressly 
given, but the other right is so given. One reason 
that might be suggested for this difference is that the 
transfer or subletting of occupancy rights would not 
affect the relation of landlord and tenant. This was 
an Act restricted to landlord and tenant. Another 
reason might have been that the legislature might 
have been unwilling to rouse the landlords to active 
hostility by an express provision. The legislature in 
an unmistakeable way describes occupancy rights as 
property. It is for the Courts to work out incidents 
consistent with the clear intention of the legislature. 

S. 85 indicates that a raiyat may create rights in 
favour of strangers, though this may not be binding 
on the landlord. 

While on this matter, see the cases of Bipin Behari 
Hati v. Amrita Lai Bhattacharji (2), Tamijuddi v. 
Asgar Howladar (8), Abdul Karim Patwari v. Abdul 
Bahaman (4) and section 136, cl. (5) and s. 137. 

S. 22 contemplates an ordinary case of merger. 
The idea is consistent only with the idea of property. 
There is no mention here, as in s. 23, of custom. The 
operation of the section is not' to be limited only to 
cases of custom. 

Ss. 84 and 85 contemplate transfer of part of a 
holding and of passing of interest from one to another. 

There Is ' nothing in ss. 72 and 73 to indicate that 
these refer not to ordinary cases coming under the ' 
Act, but to cases outside the Act where there is a cus- 
tom. Custom is always saved by s. 183. 

(1) (1897) I. L. R. 24 Calc. 355. (3) (1908) I. L, R. 36 Calc. 256. . 

(2) (1908) 9 C. L, J. 76. (4) (191 1) 16 0. W. 17. 618. 
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S. 178, cl. (5) ( d ), which is relied onto show that au 
occupancy right is not transferable, does not refer to 
occupancy holdings. It speaks only of “ holdings.” 

Provisions in the Act in which there is no reference 
to custom should not be construed to imply custom 
by reference to s. 183.' The illustrations to s. 183? 
which are said to go against me, do not refer to trans- 
ferability or otherwise. 

The earliest case on partial transfers is Kabil 
Sardar v. Chunder Nath Nag Chowdhry (l). Where 
there is no abandonment, the landlord has no right to 
enter. 

The latest case is Jogendra Nath Sircar v. Tincowri 
Bhattacharya (2). 

I do not know why the principle of estoppel (of 
the vendor) would not be applicable. 

The person dispossessed, can sue for recovery. 
The person who is entitled to the right has brought 
in another. A trespasser cannot oust him, even 
though he'be the landlord. The plaintiff has been in 
possession for a number of years. Mere possession 
has been held not to be sufficient for a title suit. 
There is a conflict of authorities on this point in this 
Court. The important cases are : Kliajah Enaetoollah 
Chowdhry v. Kishen Soondur Surma (?>),. Mohabeer 
Pershad Singh v. Mohabeer Singh (4), Wise v. 
Ameerunnissa (.5), Ertaza Hossein v. Bang Mistry 
(6), Pemraj Bhavaniram v. Narayan Shivaram 
Khisti (7), Krishnarav Yashvant v. Vdsudev Apaji 
Chotikar (8 ), Narayana Row v. Dliarmachar. (9), 
Krishna Aiyar v. Secretary of State for India UO), 

. CD (1892) 1. L. R. 20 Calc. 590. , (6) (1882) -I. -L. R.-9-CaIc, 130. 

(2) (1909) 10 0. L. J. 147. .. - . .(7X(.18§2) I. L, R. 6 Bam. 215, .. , 

(3) (1867) 8 W.fi. 386.' ' (8) (1884) I. L. R. 8 Bom'. 371. 

(4) (1881)1. L. R.. 7. Calc. 591. ■ (9) (1902) I. L. R.- 26 MTad. -514. 

(5) (1879 ) & R."7 I, Av 73, 80,' (10) (1909) I. L, E, 33 Mad. 173. 
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Sengoda Goundan v. Varadappayi (1), Wali Ahmad 
Khan v. Ajudhia Kandu (2), Ismail Ariff v. bayamayi 
Mahomed Ghous (3). You will find from tlie above- . ®- 

y Ananda 

■mentioned cases that all tlie other High Courts are in mohan Boy 

my favour. In the CaLeutta High Court also, with Chowdhury. 

exception of Ertasa’s Case (4), all cases are in my 

favour. Anterior possession of itself establishes a 

good title to possession : Sundar v. Parbati (5), 

Punneshur Chowdhry v. Brijo Ball Chawdhry (6), 

Nisa Chand Gaita v. Kanchiram Bagani (7). The 

last mentioned case holds a contrary view, but is 

inconsistent with Privy Council cases cited above. 

[Mookerjee J. What do you say to the two 
illustrations given at the end of Banerjee J.’s judg- 
ment (3).] 

It is against the moral sense of mankind. 

[Jenkins C. J. See Doe v. Dyeball (8), which says 
that earlier possession prevails.] 

As for the illustration in Banerji J.’s judgment, 
the question was whether the defendant was right in 
dispossessing a man in peaceful possession. 

[Jenkins C. J. Banerji J. speaks of “ mere posses- 
sion.” Do you say he means to exclude cases where a 
man is inducted into land by one entitled to do so ?] 

The most recent cases on title originating in 
possession are Banlca Behary Christian v. Raj 
Chandra Pal (9) and Shyama Char an Ray v. Surya 
Kanta A chary a (10). 

[Jenkins 0. J. It is not a suit in ejectment, but 
is one for possession.] 

(6) (1889) I. L. B. 17 Calc. 256. 

(7) . (1899) I.L. B. 26 Calc. 579. 

(8) (1829) Moo. & M. 346. 

(9) (1909) 14 C. W. N. 141. 

(10) (1910)15 0. W. N. 163. . 


. .(1) (1911). I.E. B. 36 Mad. 148. 

, (2) (1891)1. L, R..13 All. 537. 

” (3) (1893) I.L. B1 20 Calc. 834 ; 
L. R. 20 I. A. 99. 

(4) (1.8823 ,1. L. R,9.Qalc, 130.; 

(5) (1 889) I. L,;R.;12 All, 5,1,; .. 

L. R. 16 I. A, 186-;.... . ' .. 
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• * - 





204 


INDIAN LAW REPORTS. [VOL NLII. 


I 


I 


II 





n. 

Ananda 
Mchan Boy 
.Ohowdhury. 


* 




■Yes . Kuldip’s Case (1) lias not been rightly 
decided, See 0. XXI r. 12 C. P. C. 

Bobu Gobindci Chandra Dey Boy, for the respond- 
ents. I contend that the judgment in Kuldip’s Case( 1) 
is sound law and has never been really doubted. 

[Mookebjee J. On the contrary, it has only once 
been followed.] 

It is said the judgment has been doubted in Beno- 
dini Dassi v. Peary Mohan Haidar (2), Azgar Ali 
v. Asaboddm Kasi (3) and Bai Kamaleswari Per- 
sad Singh Bahadur v. Maharaja Harbullabh Narain 
Singh Bahadur (4). In reality, the case was not 
doubted, but only distinguished. If they had doubt- 
ed, a reference to Full Bench would have been com- 
pulsory. It has been put in the head-note of the last- 
mentioned case that Kuldip’s Case (1) was doubted, 
but that is incorrect. 

Occupancy rights are never transferable. It was 
so under the old Act and is under the present Act. 
It is a limited right and is of a peculiar nature. It is 
a personal right. I rely on Bhiram All’s Case (5), 
which said that even under the Bengal Tenancy Act, 
the right is personal. 

It is certain that the Act of 1885 shows some 
progress over the older Acts, but the Act does not 
make the right transferable. Such an important 
right, if given, would have been provided for in 
express terms. The chronic indebtedness of the 
peasantry is an element for consideration, 

[Mookerjee J. See clause (7) of s. 20.] 

Only the sections w 7 hich create or recognize the 
right should be looked at to determine what the 

(1) (1899) 1. L. R. 26 Calc. 615. (3) (1904) 9 C. W. N. 134. ' 

(2) (1903) 8 C. W. N. 55. (4) (1905) 2 C. L. J, 369. 

(5) (1897) I. L. R. 24 Calc. 355. 
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intention of the Legislature was: see s. 5, clauses (1) 3914 

and (2). Dayamay! 

A raiyat must be a tenant : Narendra Narayan 
Boy v. Iskan Chandra Sen (1), per Phear J. He mohan Boy 
pointed out that the words “as a raiyat” has a mean- Chowdhury 
ing. A transferee does not hold under the landlord 
or tenure-holders. 

Sections 20 and 21 of the Bengal Tenancy Act 
may be said to correspond to section 6 of the Bengal 
Act of 1869. In section 20, we have the definition 
of a “ settled raiyat ” for the first time. Clause (2) 
removed doubts as to whether the land held must 
be the same land. In the old Act it was only said 
“ who holds the land.” Clause (3) is not new. Clause 
(4) confers no new right, though there was no such 
clause in the old Act. It only elucidates the question 
of the position of heirs. Clause (5) creates a new 
right in favour of the tenant. Clause (6) is a new 
concession. Clause (?) creates a new presumption in 
favour of the tenant. 

It is clear therefore that whenever a new right 
has been given to a raiyat, it has been given expressly 
by statute. 

The words “ as a raiyat ” in s. 21 are very import- ' 
ant and significant. 

The Act is silent on the question of transferability. 

These two sections by themselves clearly leave the 
matter, without doubt, where it was, as laid down in 
Narendra Narayan’ s Case (1). 

S. 4 speaks of three classes of raiyats. 

[Jenkins C.J. What is the meaning of the distinc- 
tion drawn in s. 5 between a “tenure-holder” and a 
“ raiyat ” ? In the case of a “ tenure-holder ” it is 
spoken of as a right derived from some one. It is not 

(1) (1874) 13 B. L. B. 274 ; 22 W. K. 22. 


It is not 
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1914 so said of a raiyat. May not one be a raiyat without 
Dayamayi being a tenant?] 

»• [Mookerjee J. Was not the question discussed 

Mohan Roy in Binad Lai Pakrashi’ s Case (1) ?] 

Ghowhhuby. Yes. 

[Jenkins 0. J. You say a raiyat must derive his 

right from some one ? Are all raiyats tenants under 
the Bengal Tenancy Act ?] 

But the Bengal Tenancy Act is not a complete 
code, and the definitions are not exhaustive. 

See ss. 11, 12, 15, 17 and 18, where rights of tenure- 
holders and persons who have a similar status ( e.g . 
those holding at fixed rates) are mentioned. There 
certain rights are expressly given. Section 17 con- 
templates transfer of a portion. It is an express 
provision, in certain cases subject to limitations. 

Section 26. The use of the word “ intestate ” in 
that section has given occasion to the contention that 
a will is permissible. That cannot be so. Succession 
to heirs (so far it does not interfere with custom) is 
expressly given. 

[Mookerjee J. The words are “ as other immo- 
veable property ” and not “ like other immoveable 
property.” What is the inference ?] 

In s. 11, right of succession is clearly given. 

[Mookerjee J. That is only about registration in 
the landlord’s sherista. You cannot infer from the 
absence of express provision of testacy that it is not: 
allowed. It is well known that s. 26 was inserted. In 
view of a doubt thrown by Sir Barnes Peacock on the 
point.] 

The exact point was before Doss J. (sitting singly) 
in Bari Das Bairagi v. IJdoy Chandra Das Bairagi(2). 

S. 178, clause id) is the only section where the 
word “ bequeath ” is used as regards a raiyat. 

(11 (1893) I. L. R. 20 Calc. 708. (2) (1908) 12 0. W. N. 1086. 
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I contend that in s. 26, the Legislators were only 1914 
considering what would happen if an occupancy raiyat Dayamayi 
has heirs. The section says nothing generally. The 
right of testacy cannot be implied. In the Letters 
Patent Appeal in the case, TJday Chandra Das Bai- 
ragi v. Hari Das Bairagi (1), the point was left open. 

[Mookerjee J. It has been recently decided in 
Amulya v. Tarini (2) that an occupancy right cannot 
be bequeathed unless by custom.] 

That supports my view. 

S. 19 preserved existing rights. But my learned 
friend contends that under the new Act, the right 
is transferable. There is thus an inconsistency, and 
an anomaly would be created if my learned friend’s 
argument be upheld. You must either say it is trans- 
ferable or non-transferable. There cannot be any- 
thing intermediate by implication. It is certainly 
a right very much short of a proprietary right. 

[HolmWood J. It is not a continuation of old 
rights, but a declaration of a new right altogether. 

There are no two classes of raiyats as you say.] 

But the marginal note speaks of continuance of 
existing rights. See s. 19. 

Under the old Act, a landlord or tenant had the 
freedom to contract in violation of status. The new 
Act takes away the right. It cannot therefore be said 
that the new Act has always favoured tenants and 
extended their rights : see s. 7 of the old Act and 
s. 178 of the present Act. Then again, under the old 
Act an occupancy right might be acquired in home- 
stead lands. 

' S. 22 is another important section. It speaks of 
transfer and, by implication, of the doctrine of merger. 


Ananda 
Mohan Eoy 
Chowdhury, 
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The true aspect is it is a transfer to a landlord. That 
presents no difficulty, as a landlord may not and need 
not impugn a transfer to himself. It has been held 
that this section refers only to transferable holdings, 
i.e., transferable by custom : Girish Chandra Choiv- 
dhry v. Kedar Chandra Roy (1). This case has been 
followed in some other cases. 

S. 65 does not really give any indication of transfer- 
ability. It is a section for the benefit of the landlord. 
A holding is always transferable with the consent of 
the landlord. As a matter of fact mortgages are not 
uncommon. But it has been held that a mortgage is 
not a transfer proper. Certainly it is not a complete 
transfer. The mortgagee remains in possession only. 

[Jenkins C.J. The real question is abandonment. 
That is a question of fact.] 

That is so. 

[Mookerjee J. In usufructuary mortgages, there 
may be abandonment.] 

Yes. S. 18 A is a new section and favours my 
contention. 

, [Mookerjee J. That section applies to tenures 
only. See the heading of the Chapter.] 

It is a general provision in favour of the landlord. 

[Mookerjee J. How does that section help you ?] 

The section presumes that transferability is not an 
incident of such tenancies. 

Ss. 85 and 136, cl. ( 5 ) were referred to by my learned 
friend. But the right to sublet does not necessarily 
imply right of property. When this limited right is 
expressly given by statute, why was not the general 
right so given ? 

See Transfer, of Property Act, s. 6, cl. ( i ). Why 
was this clause introduced ? 

(1) (1899) I. L. R. 27 Calc. 473. 
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[Mookerjee J. Clause (t) is very differently worded 
from cl. (a) to (/;,)■ These deal with one class of 
cases, ( i ) with another.] 


in ci. uij co (/tj. xnese ueai wnn one Class oi Dayamayi 

es, (i) with another.] ®- 

Ananda 

[Stephen J. It should have been a sub-section Mohan Roy 
, » , , , Chotohoey 


instead of a clause.] 

Yes, but I am entitled to construe it as it is. It 
recognizes the existing state of law. 

Bengal Tenancy Act, s. 160. The mere introduc- 
tion of certain words like “ interest ” cannot indicate 
that it was the intention of the legislature to confer a 
substantive right. The law as laid down in Bhiram 
Alts Case (1) and Agar j an Bihi’s Case (2), is correct 
and consistent with the law as laid down in all 
the earlier cases, e.g., Sohodwa v. Smith (3), and 
Narendra Narayan Boy v. Ishan Chandra Sen (4). 
There are several other cases. There is practically no 
conflict on this point, though the latest cases may 
have gone further than the oldest cases and the 
intermediate cases may have minor differences. The 
referring Judges have not doubted the cases just cited. 
They say, these cases have been doubted by others. 
But they have not been doubted. In Bai Kamales- 
wari Persad Singh Bahadur v. Maharaja Harbullabh 
Narain Singh Bahadur (5), extreme cases were made 
by the respective parties. 

[Mookerjee J. Do you maintain (apart from 
authorities) that if a portion is transferred and there 
is no abandonment, the landlord is entitled to eject 
the transferee ?] 

Yes. Of course Bhiram Alts Case (1) goes against 
it. 


(1) (1897) I. L. R. 24 Calc. 355. 

(2) (1910) I. L. R. 37 Calc. 687. 

(3) (1873) 12 B L. R. 82 

20 W. B. 139. 


(4) (1874) 13 B. L. R. 274 ; 

22 W. R. 22. 

(5) (1905) 2 G.L. J.369. 
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[Mookerjee J. That view was not accepted by 
Pliear J. even ?] 

Yes, but I go further. 

[Mookerjee, J. Gan you show any cases, where 
the case of Ncirendra Narciyan Boy (1) has been 
followed and your contention upheld P] 

No. But I say that except by fiction, the transfer 
of a portion must be regarded as a violation of rights. 
You cannot say the original tenancy continues. 
Suppose the tenant transfers the bulk of his holding 
and the tenancy practically disappears. It is difficult 
to draw a line. Take the other way. The transferee 
inay be an undesirable man and defy the landlord 
by such a fiction. Take the case of Agar j an Bibi (2). 

[Jenkins 0. J. But that case is somewhat differ- 
ent. The rights of co-sharers are disputed there.] 

Yes, but the case discussed the broader question. 
It is, I say, a personal right. 

It would be absurd to hold that the whole cannot 
be transferred, but a part can be. 

[Mookerjee J. Where is the absurdity ?] 

The incident of non-transferability is as much an 
incident of the whole, as of the part. By transfer of 
a part, a stranger whom the landlord may not like, 
may be inducted into the land. 

[Mookerjee J. But the Act contemplates the case 
of cultivation by partners, hired labourers, etc.] 

But is the landlord entitled only to rent and 
nothing else ? The ultimate reversion is to the land- 
lord. Can he not look to the nature of his tenants ? 

[Jenkins 0. J. Which is the earliest reported case 
allowing partial transfer ?] 


(1) (1874) 13 B. L. R. 274 ; 
22 W. R. 22. 


(2) (1910). I..L. R. 37 Calc. 687 
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Kabil Sardar v. Chunder Nath Nag Chowdhry 1914 
(1), Durga Prosad Sen v. Doula Gazee (2), Sheik datamayi 
Gozaffur Hossein v. Dablish (3). 4 N 1k DA 

[Mookerjee J. See Bootee Singh v. Moorut Singh mohan Roy 
( 4), per Phear J.] Chowdhdhy. 

That question as to liow far a zamindar can inter- 
fere with a raiyat’s right xnay be discussed when 
Kabil Sardar’ s Case (1) is before the Eull Bench. 

The landlord xnay run the risk of having a tenant 
without means. 

[MOOKERJEE J. Do you suggest that the landlord 
should keep constant watch as to who is coining into 
the land?] 

The rent is not secure unless it continues to be 
within the means of the old tenant to pay. Why will 
a partial transferee care to pay, if he knows he cannot 
be touched ? Why should landlords be driven to a 
suit ? 

[Mookerjee J. The transferee can be touched. 

The holding may be sold by' the landlord in execution 
of a decree against the old tenant. Rent is a first 
charge.] 

But that means a suit. 

My next point is the question of earlier possession. 
Possessory suits are amply provided for in section 9 
of the Specific Relief Act : Wise v. Ameerunnissa 
Khatoon(6). The law laid down uiKhaja Enaetoollah 
Chowdhry v. Kishen Soondur Surma (6), per Mitter 
J. is no longer good law. The balance of authority in 
this Court is in favour of my contention. The deci- 
sions of all other High Courts seem to be different, 
but in all such cases the facts are different. 


(1) (1802) I. L. R., 20 Calc. 590. 

(2) 11894) 1 0. W..N. 160. : 

(3) (1896) 1 C. W, N, 162. 


(4) (1873) 20 W. R. 478. 

(5) (1879) L. R. 7 I. A. 73. 

(6) (1867) 8 W. li. 386. 
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[Mookerjee J. The Privy Council' Judgment has 
not been understood in the way that you do, even in 
this Court, and the decisioris are consistent, except in 
one instance.] 

[Jenkins C. J. Do you think Sir Charles Sargeant’s 
reading of Wise v. Ameerunnissa Khatoon (1) mis- 
conceived (2) ?] 

See Kuldip Singh v. Gillanders Arbuthnot 4' Co. 
(3). 

[Mookerjee J. Not only earlier possession, but 
also subsistence of the tenancy must be taken into 
consideration. In the case last cited by you, if the 
landlord instead of taking the law into his own hands, 
had brought the suit against the transferee, would he 
have succeeded ?.] 

But if you take that view, you do not consider all 
the phases of possession. A Civil Court will not 
punish for trespass. 


[Jenkins C.J. By “title” do you mean title to 
possession ?]. 

That would depend on the facts of the case. I 
want the land. It is never put in the way that I am 
entitled to possession. 

. [Jenkins C.J. To be more accurate, you have a 
semindari interest. Does the raiyati interest deter- 
mine as soon as the semindari interest is let in?] 

But I am not at all bound to recognize any one 
under s. 88 of the Bengal Tenancy Act. 


[Mookerjee J. But can the landlord re-enter ?] 

I must say in view of Kabil Sardar’s Case (4) that 
I am not entitled to do so. 

[Mookerjee J. But why do you limit yourself to 
Kabil Sardar’s Case (4) ?] 


(1) (1879) L. R..7 I. A. 73. (3) (1899) I L. R. 26 Calc. 615. 

(2) (1884) 1. L. R. 8 Bom. 371, 373. (4) (1892)1. L. R. 20 Calc. 590. 
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I say it is wrong. I should have the right to re- 
enter in such cases. The Court does 'not always 
enquire into the title to possession, as in adverse 
possession and in possessory suits. 

[Jenkins 0. J. The provisions of s. 9 of the 
present Specific Relief Act is first to be found in the 
old Limitation Act of 1859. The history of it shows 
it to be a reproduction of one of the old Roman pro- 
cedure.] 

Kawa Manji v. Khowaz Nassio (I). 

[Mookerjee J. Was not that case disapproved in 
Ertasa Hossein v. Bany Mistry (2) P] 

Precisely the same view was adopted in Nisa Chanel 
Gaita v. Karchiram Bagani (3). 

[ Jen ki ns C. J. Is Kawa Manji; s Case (1) in your 
favour?] 

I rely on the dissenting judgment and advance it 
as my argument. What I contend is. that after the 
introduction of s. 9 by the legislature, there is such a 
right to proceeed on possession. But where the 
plaintiff bases his claim on title, title- has to be looked 
to. 

[Jenkins C. J. The object of that section is to 
prevent forcible dispossession in any case. It not 
only protects a person who has a title to possession, 
but also one who has no such title. Do you say that 
the transferee can sue the landlord ?]. 

' .No. 

[Mookerjee J. If neither party proves title, why 
should not the man who has earlier possession 
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[Jenkins 0. J. Because it is an invasion of legal 
right.] 

If the transferee’s possession is legal possession, 
the remedy is by way of action in Specific Belief. 

[Mookerjee J. There is an earlier- decision of the 
Privy Council in Joykishen Mookerjee v. The Col- 
lector of East Burdwan (1) which is against you. 
Mitter J. in Enaetoollali s Case (2) refers to this.] 

But Khajah Enaetoollah’ s Case (2) has been dis- 
sented from. Your Lordships have to see the effect of 
Wise’s Case (3) as followed in Ertaza Hossein v. Bany 
Mistry (4), Purmeshur Chowdhry v. Brijo Ball 
Chowdhry (5), Mustapha Saheb v. Santha Pillai (6), 
and Shama Churn Boy v. Abdul Kabeer (7). 


[Mookerjee J. Purmeshur Choivdhry’s Case (5j 
is of no help. Wise’s Case (3) comes between the two 
Privy Council cases of Joykishen Mookerjee (1) and 
Sundar v. Parbati (8). What then is the effect of 
Wise’s Case (3) ? We have to proceed on principles.] 

I rely on Banerjee J.’s interpretation of Wise’s Case 
(3) and on Kuldip Singh’s Case (9). My case is also 
one where the plaintiff was out of possession. Where 
possession is decreed, title is presumed. 

[Jenkins C. J. What is the title in Sundari’s 
'Case (8)?] 

[Mookerjee J. In Ashok Bhuiyan v. Karim 
Bepari (10), Kuldip’ s Case (9) was followed it is true. 
But there the case was on all fours with Kuldip’ s 
Case (9).] 


(1) (1864) 10 Moo. I. A. 16. 

(2) (1867) 8 W. R. 386. 

(3) (1879) L. R. 7 I. A. 73. 

(4) (1882) 1. L. R. 9 Calo. 130. 

(5) (1889) I, L. R. 17 Calc. 256. 

(10) (1905) 


(6) (1899) I. L. R. 23 Mad. 179. 

(7) (1898) 3 C. W. N. 158; 

(8) (1889)1. L. R. 12 All. 51 ;■ > 

L. R. 16 I. A. 186. 

(9) (1899) I. L. R. 26 Calc. 615. 

C; W. N. 843. 
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I liave contended tlxat Kuldip’s Case (1) has never 1914 
been doubted. The referring Judges say that the facts Da “ ?i 
of the present case and Kuldip’s Case (1) are exactly «• 
the same. m^han Rov 

[Mookerjee J. Has Kuldip’s Case(l) been follow- Ohowootms. 
ed anywhere ?] 

The principle has been adopted in Agarjan Bibi v. 

Panaulla (2). See also Gour Kaibarta v. Srvmati 
Tar a j an Bibi (3). 

Babu Bipin Chandra MulHck, for the appellant, in 
Letters Patent Appeal No. 15 of 1910, submitted his 
arguments under three heads : (i) that the right of 
occupancy is a personal right ; (u) that a holding in 
which a raiyat has acquired occupancy right cannot be 
transferred apart from the occupancy right ; (in) that 
the validity of transfer can be questioned by any 
person unless estopped. 

On the first point, I submit that before the Bengal 
Tenancy Act, the right could not be transferred unless 
allowed by custom or usage, and that the Bengal 
Tenancy Act has made no change in this respect. 

Under ss. 178 and 183, occupancy holdings can be 
bequeathed by custom and usage. That in itself 
shows that it cannot be transferred otherwise. 

[Mookerjee J. Is there any reported case before 
the passing of the Bengal Tenancy Act, where the 
point was raised, except as between the landlord and 
tenant ?] 

No. 

The whole tenour of the Act shows it to be a 
personal right. The expression ‘successors in interest’ 
in s. 5 does not presuppose transferability. The refer- 
ence is to cases where custom permits transfers. The 
words “ as other immovable property” in s. 26 must 

(1) (1899) I. L. R, 26 Calc. 615. * (2) (1910) I. L. R. 37 Calo. 687. * 

(3) . (1908) 8 G. L J, 16L 
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1914 mean “as if it were immovable property It does 
n ” VI not show that the right is property. The absence of 
any provision for bsqucst shows that it is not capable 
MOM Roy of alienation : Hiramoti Dassya v. Annoda Prosad 
Chowdhory. Ghosh (1). Vide s. 11. Take again the case of aban- 
donment or surrender. There cannot be abandonment 
in permanent tenures. Unless it is a personal right, 
'there cannot be abandonment : see ss. 86 and 87. It is 
only because the right is personal, that the landlord 
can re-enter as soon as the tenant ceases to have his 
connection with the soil. The right of occupancy is 
a right to occupy and cultivate the soil subject to 
certain conditions. Let us then look to the sections 
on Notice. 

[Mookerjee J. A tenure-holder is only a collector 
' of rent. A raiyat directly cultivates the land.] 

[Jenkins 0. J. Do you mean to say that a mortgage 
of an occupancy holding is impossible ?] 

No. 

[Jenkins C. J. Can you mortgage a personal right ? 
See s. 86, cl. (5).] 

[Mookerjee J. Suppose the Legislature said — if a 
tenure-holder did not collect rent for a year, his 
right would cease ?] 

Then, it wrnuld be a personal right. 

[Mookerjee J. Do you say that sections 86 and 87 
are limited to cases where the holding is not trans- 
ferable ?] 

In the case of a transferable holding, there is no 
abandonment, but the transferee becomes a raiyat of 
the holding. 

ft 

[Mookerjee J. Can the raiyat abandon in such a 
case ?] 

Yes. 


(1) (1908) 7 C. L. J. 553, 
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. [MOOKERJBB J. Do you. then say that s. 87 applies 
to a raiyat at fixed rent ? Such a raiyat can abandon : 
see s. 18. Would you say that it is a personal right?] 
No right of property can be abandoned. All the 
cases on the point have been placed before you in 
the other two cases. Ail except Basarat Mandat v. 
Sabulla Mandat (1) were between tbe landlord and 

transferees. , 

If I cannot question the transfer, the transferee of 
a part would be entitled to hold the land free. 

Ss. 178, cl. (3) (d) and 183 would have been unneces- 
sary if all occupancy holdings were transferable apart 
from custom. 

[Jenkins C. J. S. 183, illustration, is against you. 
It indicates that it is transferable with the consent of 
the landlord.] 

But a new tenancy is created thereby : Tara 
Pershad Roy v. Soorjo Kant Acliarjee Chowdhry ('2\ 
S. 6, cl. (i) of the Transfer of Property Act also 
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supports my contention. 

On the second point, the only case in which the 
holding and the right were separated were Jawadul 
Hag's Case (3), and the later Full Bench case Ram 
Mohan Pal v. Sheikh Kachu (4). It has been held 
after that that s. 22 applies only where the holding 
is transferable : Girish Chandra Chowdhry v. Kedar 
Chandra Roy (5). This case was followed in La khi 
Kant Das Mahapatra v. Balabhadra Prasad Das (6). 

On the third point, I contend that Agarjan Bibis 
Case (7) was correctly decided. There is a long 
current of cases holding that an occupancy raiyat can 

(1) (1898) 2 0. W. N. colxxix (4) (1905) I. L. B. 32 Calc. 386. 

(2) 0871) 15 W. B. 152. (5) 0899) I. U 27 Calc. 473. 

(3) (1896) I. L. B. 24 Calc. 143. (W 0913) 19 0. h. J. 40 . 

( 7 ) (1910) 1. L. K, 37 Calc. 687. 

16 
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1914 raise aa objection under s. 244 of the Code of 1882 : 
Bhiram Ali Shaik S Idled ar v. Gopi Kanth Sliaha (1). 
[Jenkins 0. J. Is not the ratio decidendi of these 
this that a right of occupancy is not saleable 
Chowdhtjry. property over which the judgment-debtor has a dis- 
posing power ?] 

Yes, some of the other cases are : Darga Gharan 
JUandal v. Kali Prasanna Sarkar (2) and Majed 
Hossein v. Raghubar Chowdhry (3), 

[Mookerjee J. The question was not discussed as 
one of principle in any one of these cases.] 

Baku Jadu Natli Kaniilal (with him Babu Karuna- 
moy Ghose), for the respondent. I purchased a share 
in execution of a money-decree obtained against the 
judgment-debtor, a co-sharer raiyat. A mortgage- 
interest was, however, the subject in dispute. The 
first question would be— whether the judgment-debtor 
was entitled to raise an objection. He did not, though 
he was a defendant in the case. 

The next question would be— whether defendants 
Nos. 1 and 2, who were also co-sliarers in the holding, 
could raise an objection. The landlord could not, as 
he had purchased a portion. Ss. 25 and 87 are the 
only sections under which the Landlord can come. 
S. 25 is inapplicable in this case. As regards s. 87, 
there has been no abandonment here. Some of the 
co-sharers are in possession. It must therefore be 
presumed that all co-sharers are in possession. The 
landlord can have no entry. It would have been 
different if the entire holding had been transferred. 
I may transfer a portion. Others in possession may 
say the transfer is only a paper transaction. At any 
rate, that is a question between the co-sharers. A land- 
lord cannot have lcha$~ possession piecemeal. 

(1) (1897) I. L. R. 24 Calc. 855. (2) (1899) I. L. li. 26 Calc. 727. 

(3) (1899) I. L. R. 27 Calc. 187. 
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Tlien again, I have taken symbolical possession. 

This does not affect a third party. The judgment- dayamayi 
debtor cannot object in this case. Ananda 

Suppose the transferor does not object, or by bar Mohan Roy 
of time cannot object under s. 244, cannot others Chowdhury. 
object ? If the vendor does not, a trespasser or a third 
person cannot. 

[Holmwood' J. They are all jointly in possession.] 

They are tenants in common. There is no survi- 
vorship. Defendants Nos. 1 and 2 cannot come under 
s. 244. At best they can put forward a claim under 
s. 279. Against others I have a right in rem. 

The Bengal Tenancy Act i s a special Act governing 
the relationship of landlord and tenant only: Forbes 
v. Bahadur Singh (1). For the rights of others, you 
have to look to the general law : see Mackenzie’s 
Roman Law, Ed. 1911, p. 171, and Dr. Moyle’s Roman 
Law, vol. II, p. 334. Possession must relate to owner- 
ship : see Limitation Act. Arts. 136 and 137, A 
rightful owner, even if out of possession, can transfer 
his right. Possession is only an accident. 

S. 6, cl. (i) of the Transfer of Property Act dis- 
countenances the extreme contention of the other 
side that the Bengal Tenancy Act has rendered an 
occupancy right absolutely noil-transferable, except 
by custom. What is the necessity of the clause? 

See also clause (b). These show clearly that the right 
is transferable. 

[Jenkins C. J. See clause (d).] 

Yes. It helps me. Moreover, the proviso does 
not say when and under what circumstances an occu- 
pancy right is transferable. The difficulty is not 
solved. 

Nor is this extreme contention supported by 
s. 19 of the Bengal Tenancy Act. I lay stress on the 
(1) (1914)' I. L. R. 41 Calc. 926 ; L. It. 41 1. A. 91. 
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1914 word ‘ otherwise What is meant is that an occu- 



pancy right is acquirable not only by custom. 

[Jenkins 0. J. That section does not say any- 
thing about rights of occupancy under the Act.} 

Even under the old Ad, there was the provision 
of acquisition of occupancy rights otherwise. The 
Transfer of Property Act governs all cases, and every- 
where, unlike the Bengal Tenancy Act. That is 
the special value of the word ‘ untransferable ’ in s. 6 
of the Transfer of Property Act. See also s. 178 of 
the Bengal Tenancy Act. 

The case of Chandrabati Koersr. Harrington (1), 
where the extreme contention was raised, is distin- 
guishable. There it was not known how Harrington 
came in, by inheritance or transfer. The judgment 
must not, therefore, be taken as an unqualified one in 
support of the extreme view. 

It is only the purchaser, and not the judgment- 
debtor or decree-holder, who can raise the objection 
that the judgment-debtor had no saleable interest 
and so nothing was sold. Moreover, in this case, it 
would be too late for the judgment-debtor to come 
in, and as a matter of fact, he never objected. Ss. 214, 
312 and 313 are all inapplicable. Can the co-sharers 
then come in? They are trespassers so far my in- 
terest is concerned. The other side says, the land-* 
lord may sue. What of that? The landlord does not 
always implead all. Does that extinguish the rights 
of others? It does not show that the landlord has 
not recognized me. 

The other extreme contention is that a right of 
occupancy is property. Babu Tarakisliore Choudhurj 
has argued this question thoroughly. I would only 
point out- that Sohodwa v. Smith (2) was a case 

(1) (1891) 1. L. B. 18-Calc. 349. (2) (1873) 12 B. L, R. 82 ; 

20 W. E. 139 
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under tlio old rent law. Does the present Act give 

the tenant only the right to cultivate, as the old Act dayamayi 

did or more? If there has been no advance, the ruling v- 

, ■, • , • , . , , ANAND'A 

would hold good even now. But it is undisputed mohan Roy 
there has been an advance. A sub-lease can be granted Chowdhdry - 
at any time : ss. 85 and 178, cl. (e). An occupancy 
right is treated as property ; sections 23 and 77, cl. (2). 

See also Eari Mohan Misser v. Surendra Narayan 
Singh (1). The word ‘property’ is not defined 
either in the Transfer of Property Act or the Bengal 
Tenancy Act. The definition of the word in English 
law is to be taken. 

There is lastly the intermediate contention that 
a right of occupancy is transferable under certain 
conditions apart from custom. The law and custom 
on this head fall under two heads : first, consent of 
landlord, and second , estoppel. 

On the first head. So far back as 1873, it was held 
that consent was sufficient and that landlord and tenant 
together could do anything : Sohocltva v. Smith (2) 
and Bootee Singh v. Moorut Singh (3), ss. 73 and 
183, ill. (1) also support the contention. Ss. 65, 89 and 
158 (b) (1) are a complete answer to any other view. 

We should read the sections as they are, and not 
import words into them, as has been done in reading 
s. 65. The word “ holding ’ is important. A holding 
can be sold. The landlord can sell any tiling. The 
law has put no restraint. The landlord can also 
ratify after an unauthorised sale. 

The several decisions or custom turn on the ques- 
tion whether the transfer was with consent or with- 
out. Where there is consent, no question arises. 

Even where there is a custom, the volition of the 

(1) (1907) I. L. It. 34 Cttle, 718. (3) (1873) 20 W. R. 478. 

(2) (1873) 12 B.L.R. 82 ; 20 W. R. 139. 
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1914 landlord is a great element : Buslal Karim v. Satis 

n ~r AY i Chandra Giri ( 1). . 

T On the head of estoppel, I need not add anything 

Mohan ROV to what have fallen from the learned counsel in the 

Chowdhuiv*. previous two cases. 

Finally, I submit that no new tenancy is created 
by transfer. On the point, whether transfer of a part 
is void or voidable: see Woodfall on Landlord and 
Tenant, 19th Ed., p. 233, Davenport v. Queen (2) and 
Pollock on Contract. 

Baba Bipin Chandra MuUick, in reply. Forbes v. 
Bahadur Singh (3) has no application here. It. refers 
to Chapter VIII of the Bengal Tenancy Act. Ss. 65 
and 158 B lay down special procedure for recovery of 
arrears. Not being a party to the decree and sale, 1 

am entitled to object to the title of the plaintiff. 

‘ Cur. adv.vult. 

The judgment of the Full Bench (Jenkins 0. J., 
Stephen, Woodroffe, Mookerjee and Holmwood 

JJ.) was as follows : 

These several references have been heard consecu- 
tively, and as they involve many of the debatable 
points that relate to the transferability of occupancy 
holdings, apart from local usage, it will be convenient 
to state our conclusion in general terms. This con- 
clusion rests largely on a recognition of the para- 
mount importance of upholding decisions, on which 
dealings with property have been extensively based. 
These decisions probably mark a departure from 
earlier judicial pronouncements and the opinions of 
those who have studied this question in the past. 
The life of the law, however, it has been said, is not 
logic but experience, and the modern departure is 

(1) (1911) 15 0. W. N. 752. (3) (1914) 1. L. E. 41 Calc. 926 ; 

(2) (1877) 3 A. C. 115, 128. L- R- 41 I. A. 91. 


V 


YOL. XLII.] 


CALCUTTA SERIES. 


m 


| 



probably due to a change in economic conditions, 1S14 
which has brought into prominence problems that did dayamayl 
not previously call for solution. ananda 

The weight of modern authority establishes the Mohan Roy 
following propositions regarding the transfer for value Gfiowdhejry. 
of occupancy holdings "apart from custom or local 
usage : 1 

1. The transfer of the whole or a part is operative j 

as against the raiyat, 

(а) where it is made voluntarily, 

(б) where it is made involuntarily and the raiyat 
with knowledge fails or omits to have the sale set 
aside. 

A sale is made involuntarily where it is in execu- 
tion of a money-decree, but not of a decree founded on 
a mortgage or charge voluntarily made. 

2. The transfer is operative as against the land- 
lord in all cases in which it is operative against the 
raiyat , provided the landlord has given his previous or 
subsequent consent. Where the transfer is a sale of 
the whole holding, the landlord, in the absence of his 
consent, is ordinarily entitled to enter on the holding; 
but where the transfer is of a part only of the holding, 
or not by way of sale, the landlord, though he has not 
consented, is not ordinarily entitled to recover posses- 
sion of the holding, unless there has been (a) an 
abandonment within the meaning of section 87 of the 
Bengal Tenancy Act, or ( b ) a relinquishment of the 
holding, or (c) a repudiation of the tenancy. 



Whether there has been a relinquishment or repu- 
diation or not depends on the substantial effect of 
what has been done in each case. 

3. The transfer of the whole or a part is operative 
as against all other persons where it is operative 
against the raiyat. 
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1914 Applying then these propositions to the questions 

Dayamayi propounded, we answer them as follows = 

’ v. (i) The question in the Appeal from Order No. 455 

Mohan^Koy Of 1907 is answered in the affirmative. We accord- 
Chowdhcry ing]y hold that the appellant is a person whose 
immoveable property has been sold and is a represent- 
ative of the judgment-debtor under section 244 of the 
Code of Civil Procedure of 1882. This appeal must 
therefore be allowed and an order made as prayed. 
Each party, however, will bear his own costs through- 
out. 


(ii) The question in Appeal from Appellate Decree 
No. 2388 of 1908 is answered in the affirmative. The 
decree of the lower Appellate Court is set aside and a 
decree will be passed in favour of the plaintiff for 
possession, but each party will bear his own costs 
throughout. . 

(iii) The questions in Appeal from Appellate 
Decree No. 2379 of 1908 are answered as follows : 
(i) in the affirmative, (ii) in the negative, (m) in accord- 
ance with the propositions above set out. The 
result will be that this appeal will be dismissed. 
There will be no order as to costs of the Letters Patent 
Appeal on this Reference. 

We would only add that the uncertainty as to the 
transferability of holdings has been one of the most 
fruitful sources of litigation, and it is urgently neces- 
sary that it should be set at rest by the Legislature. 

S. M. 
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Before Mooherjee and Beachcr oft JJ. 

SANYASI CHARAN MANDAL 
v . 

ASGTOSH GHOSE; 

AND 

KISHENCHAND KESHARICHAND 

v. 

SANYASI CHARAN MANDAL* 


1914 

March 17. 


Minor— Insolvency — Provincial Insolvency Act (III of 1907), s<. 4, els. ( h ) (</), 
16— Contract Act (IX of 1872), ss. 11, 247, 253, 254— Infant, 
adjudication of, as an insolvent— Receiver in Insolvency , powers of— 
Hindu joint-family — Bankruptcy Act 1883 (46 & 47 Viet., c. 52) ss. 33, 
1 02 — Insolvency of partner — Dissolution of piartnership. 


In India, as in England, an infant partner of a firm cannot as such be 
adjudicated an insolvent. 

Lovell & Christmas v. Gilbert WaHer Beauchamp (1) followed. 

The creditors of the firm are not entitled to proceed against him per- 
sonally, being* restricted only to his interest in the property of the firm 
(vide s. 247 of the Indian Contract Act). 

There is no difference in principle between the nature of the liability of 
an infant admitted by agreement in a partnership business and that of 
another ( e.g a Hindu) on whose behalf an ancestral trade is carried on by 
his guardian. 

Joykisto v. Nittyanand (2), Ram Partab v. Foolibai (3) referred to. 

It is not open to the Court to direct the receiver in insolvency to deal 
with assets other than those belonging to the persons who have been 
adjudicated insolvents. 

Lovell & Christmas v. Gilbert Walter Beauchamp(t) explained. 


0 Appeals from Orders, No. 264 and 298 of 1912, against the orders of 
H. P. Duval, District Judge of 24-Parganas, dated March 15 ; May 10, 15, 
and 27, 1912. 

(1) [1894] A. C. 607. (2) (1878) I.L.B. 3 Calc. 738. 

(3) (1896) I. L. R* 20 Rom. 767, 777, * 
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Whereas in England the bankruptcy of a partner works dissolution of 
the partnership without an order of the Court, it is not so in India. \kh 
ss. 253, 254 of the Indian Contract Act. 

A receiver appointed under s. 16 of the Provincial Insolvency Act 
merely replaces the insolvent partner in respect ofc the business ot the film. 

The position: of a receiver is the same both with regard to a, Hindu . 
joint-family partnership assets and acquisitions therefrom. 

Appeal from original order, No. 298 of 1912, by 
Kishen Chand Keshari Chand (creditors), petitioners. 

Appeal from original order, No. 264 of 1912, by 
Sanyasi Charan Mandal (minor), objector. 

The facts regarding the proceedings out of which 
these two appeals arose are briefly as follows. The 
firm of Bhuban Mohan Mandal and Nil Ratan Mandal 
carried on a joint family ancestral business in rice 
and firewood at No. 4-1 Mansliigunj Road, Kidderpur, 
in the District of 24-Parganas, the partners thereof 
being the five sons of Bhuban Mohan, deceased, vis., 
Nil Ratan, Amulya Ratan, Satya Charan, Fatick 
Charan and Sanyasi Charan, the last two being 
minors. This firm was indebted to Messrs. Kishen- 
chand Kesha richand of No. 199, Harrison Road, 
Calcutta, in the liquidated sum of Rs. 2,500 payable on 
a hundi, dated 28th December, 1911. On the 19th Feb- 
ruary 1912, the creditor firm made an application in 
the Court Of the District Judge, 24-Parganas, to , have 
all the partners of the debtor firm adjudicated insol- 
vents under the provisions of the Provincial Insol- 
vency Act on the allegation that they had committed 
various acts of insolvency during the preceding three 
months, and also prayed for the appointment of a 
receiver, under Act III of 1907, of all the properties 
of the said owners and partners of the debtor firm. 
At the time this application was made one of the two 
infants had attained majority, but the other, Sanyasi 
Charan, continued so till the disposal of the appeals 
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in the High Courts. On the objection of the infant, 1914 

the learned District Judge dismissed the application g AJ . rASI 

for adjudication of the infant as an insolvent, but Chaean 

granted it with regard to the four other partners and \[ % 

appointed a receiver of all the four businesses and of Asutosh 

* Ghose. 

all the properties purchased since the death of Bhuban 
and four-flfths only of the other properties alleged to 
have been inherited by all the brothers from their 
father. Thereupon exception was taken to this order 
by way of two separate appeals to the High Court at 
the instance of the infant as well as the creditor firm. 


Mr. B. Chakravarti (with him Babu Umakali 
Mookerjee, Babu Satish Chandra Mookerjee and 
Babu Khetra Copal Banerjee), for Kishen Ckand 
Keshari Chand, appellants in A. O. 0. No. 298 of 1912 
and also for the respondent in A. O.'O. No. 264 of 
1912. My submission is that the receiving order 
should include all the property including that of the 
infant. 

[Dr. Ghose. But s. 16, cl. (2) of the Provincial 
Insolvency Act is conclusive.] 

Refers to Williams on Bankruptcy p. 160 re 
separate and joint creditors, Lindiey on Partnerships, 
7th Ed. p. 716, and Lovell v. Beauchamp (1). 

The Official Trustee becomes a tenant in common. 
An adjudication order against one partner only, puts 
a person in possession of the whole of the assets of 
the firm. 

[Dr. Chose. The security did not comprise the 
infant’s share.] 

If the brothers could sell for bona fide debts of the 
family, then the Trustee in Bankruptcy, who takes 
their place, can do so too. 
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The whole of the property ought to be in the hand 
of tiie receiver. 

Dr. Bash Bekary Ghose (with him Babu Pancha- 
nan Ghose for Bahu Khetra Mohan Sen), for the 
minor, Sanayasi Charan, respondent in A. 0. 0., 
No. 298 of 1912 and appellant in A. 0. 0., No. 264 of 
1912. I submit that the question before your Lord- 
ships is a very narrow one now, as my client cannot 
be adjudicated an insolvent under the Provincial 
Insolvency Act he being a minor. 

The partnership is dissolved as soon as the adjudi- 
cation order is made and the receiver becomes a 
tenant in common with the other partners who are 
solvent. I object to that portion of the District 
Judge’s order regarding any property (other than 
the business of the family) which was not ancestral: 
see section 247 of the Indian Contract Act. I he 
creditor can only follow the share of the minor in 
the business. This can only be done bv applying 
to the Court in the ordinary way under the Provincial 
Insolvency Act to wind up the partnership business. 
I submit, therefore, that my learned friend’s appeal 
must fail and my appeal must succeed. 

Mr. Chakravarti , in reply. As four brothers are 
adults and insolvents and the fifth brother an infant, 
the most convenient course to take is to give the 
receiver charge of all the property, otherwise it 
would be impossible to wind up the business. This 
is a liability incurred by the four brothers without 
the consent of the minor; and, if. they alone are liable, 
then the property is theirs. If the minor wants to 
get a share in this property, he must also incur a 
liability for the debts incurred for the purpose of the 
acquisition of this property. If your Lordships will 
not decide that question in these proceedings, then 
keep this property safe, and let it be decided in the 
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proper forum. There is bo difference between the 
Dayabhaga and the Mitakshara on the subject of after- 
acquired propei ty in a joint family ancestral trading 
business. Here an active representation was made 
by the infant that Nilratan had authority to sign for 
the firm. 

[Mookerjee J. Have you got the account books 
here showing the funds?] 

The receiver is in attendance here and says that 
these account books are in the lower Court. 

[Mookerjee J. How do you propose to get over 
the provisions of section 16 of the Provincial Insol- 
vency Act ?] 

All the property vests in the Receiver: see Lovell 
and Christmas v. Beauchamp (1). 

[Mookerjee J. Only the interest of the person 
declared insolvent vests in the receiver.] 

The Trustee in Bankruptcy takes four-fifths share, 
i.e.. of the insolvents, and as receiver takes charge of 
one-fifth share of the minor till his status is decided 
in a title suit. 
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Mookerjee and Beachcroft JJ. These appeals 
are directed against an order under section 16 of the 
Provincial Insolvency Act of 1907. The circum- 
stances under which the order in question has been 
made may be briefly narrated. One Bhuban Mohan 
Mandal left five sons : Nil Ratan, Ainulya Charan, 
Satya Charan, Fatick Charan and Sanyasi Charan. 
During his lifetime, Bhuban Mohan Mandal carried 
on business in cloth, rice and fuel. After his death, 
his sons, two of whom were infants, inherited 
the firms mentioned. On the 19th February 1912, 

(1) [1894J A.O. 607, 
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Kish.enclian.cl Kesliarichand, tne appeuant in one 01 
these appeals, made an application under the Provin- 
cial Insolvency Act to have the partners of these firms 
adjudicated insolvents. At the time the application 
was made, one of. the two infants had already attained 
majority, hut the other Sanyasi Oharan was and is 
even now, an infant. The District Judge found upon 
the evidence that the acts of insolvency imputed to 
four of these persons had been established, namely, 
that they had acted in the manner described in clauses 
(b) and (g) of section 4 of the Provincial Insolvency 

Act. The District Judge thereupon declared the four 

adult brothers, insolvents. But he dismissed the 
application for adjudication of the infant as insolvent, 
because, in his opinion, the infant could not be declared 
an insolvent. He further appointed a receiver and 
- directed him to proceed to realise the assets of all tin 
four businesses and of all the properties purchased 
since the death of Bliuban and four-fifths only of tin 
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and, secondly, that, in an y view, the receiver was 
entitled to realise tlie whole of the properties inherited 
by the five brothers from their father. 

The question for determination, is, whether the 
infant should have been adjudicated an insolvent. 
On behalf of the creditor it has been argued that 
although, under the law of England, an infant is not 
liable to be adjudicated an insolvent, the principle on 
which that doctrine is based is not recognised in this 
country, and consequently the doctrine itself should 
not be applied here. There is no room for contro- 
versy, as is clear from the decision of the House of 
Lords in Lovell < 5 - Christmas v. G. W. Beauchamp (1), 
that the District Judge correctly held that under the 
English Law, an infant partner cannot be adjudicated 
an insolvent. The question for determination is, 
whether a different view should be taken under the 
Indian law. Section 247 of the Indian Contract Act 
provides that a person who is under the age of 
majority according to the law to which he is subject 
may be admitted to the benefits of a partnership 
but cannot be made personally liable for any obli- 
gation of the firm ; but the share of such minor in the 
property of the firm is liable for the obligations of the 
firm. It is not necessary for our present purpose to 
determine whether the principle which underlies 
section 247 is in harmony with the principle which 
underlies section 11 as interpreted by their Lordships 
of the Judicial Committee in Mohori Bi i v. Dharrno 
Das Ghose (2). But the position is incontrovertible 
that an infant may be admitted to the benefits of a 
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partnership although he cannot be made personally 
liable for any obligation of the firm ; yet the share of 
the infant in the property of the firm is liable for the 

(1) [1894] V 0. 607. (2) (1903) I. L. R. 30 Calc. 539 ; 

L. R. 30 T. A. 114. 
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1914 obligation of the firm. It- has been urged on behalf 
g — , of the creditor-appellant that as the infant is liable to 
Charan satisfy the debts of the firm, though it may be to the 
M “ DAI ' extent of his interest in the property of the firm, he is 
Asutosh liable to be adjudicated an insolvent, if it transpires 
GH0SE ‘ that the debts of the firm cannot be satisfied out 
of the property of the firm. In our opinion, the 
contention is obviously fallacious. As regards the 
infant partner, the creditors of the firm are not 
entitled to proceed against him personally. They are 
restricted to a special fund, namely, his interest in the 
property of the firm. If the value of such interest is 
not sufficient for the satisfaction of the dues of the 
creditors, it cannot be maintained that the infant is 
unable to pay his debts which must be the true 
foundation of all proceedings in insolvency against 
him. The remedy of the creditors is restricted in 
its scope, and if that remedy is partial, it cannot be 
maintained that the person against whom the limited 
remedy is available is liable to be declared an insol- 
vent. Indeed, he may have ample funds other than 
the partnership assets, though such funds cannot be 
reached by the creditors of the firm, simply because 
under the law they cannot hold him personally liable 
to satisfy the obligations of the firm. We are of 
opinion that the law under the Indian Contract Act 
does not in this respect differ from the English law 
on the subject and that here, as in England, an infant 
partner of a firm cannot, as such, be adjudicated an 





insolvent. 

Our attention has been also invited to the circum- 
stance that a joint Hindu family firm is not in all 
respects on the same footing as an ordinary partner- 
ship arising out of a contract. It has been argued 
that the rights and obligations of the coparceners 
cannot be determined by exclusive reference to the 
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provisions of the Indian Contract Act, but must be 
considered also with regard to the rules of the Hindu 
Law which regulate the transactions of Hindu families ; 
and as an illustration of this fundamental difference, 
reference has been made to the rule that the death of 
one of the coparceners does not dissolve a Hindu 
family partnership. This position may be accepted 
as sound. But it is equally clear that there is no 
difference in principle between the nature of the 
liability of an infant admitted by agreement into a 
partnership business and that of another on whose 
behalf an ancestral trade is carried on by his guardian. 
It is on this basis that it has been ruled in the cases of 
Joykisto v. Nittyanancl (1) and Ram Partab v. 
Foolibai (2), that a Hindu infant, on whose behalf a 
family trade is carried on, is not personally liable for 
the debts incurred in such a trade, but his share there- 
in is alone liable. In so far as the propriety of the 
order of the District Judge with regard to the infant 
is concerned, we must consequently overrule the 
contention of the creditor. 

The question next arises, what is the precise posi- 
tion of the receiver appointed under section 16 of 
the Provincial Insolvency Act. On behalf of the 
creditor, it has been argued that he is entitled to take 
possession of, and to realise the entire assets of, the 
trading firms, all the after-acquired properties and 
also all ancestral properties inherited by the five 
brother's. In support of this proposition, reliance has 
been placed upon the decision of the House of Lords in 
Lovell and Christmas v. G. W. Beauchamp (3). That 
case, at first sight, seems to lend some support to the 
contention of the creditor, but upon closer examina- 
tion, turns out to be of no real assistance to him. In 

(1) (1878) I. L. B- 3 Calc. 738. (2) (1896) I. L. B. 20 Bom. 767, 777. 

(3) [1894] A. C. 607. 
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that case, Gilbert Walter Beauchamp was a partner 
in the firm of Beauchamp and Brothers. He was an 
infant and the other partner was Ralph Beauchamp. 
Goods which had been supplied upon the order of 
the firm were not paid for. An action was conse- 
quently brought in the Queen’s Bench Division 
against the firm in the firm’s name. An appearance 
was entered for Ralph and also for Gilbert, the infant, 
by his guardian ad litem. Objection was taken on 
behalf of the latter that the infant could not be made 
liable. This objection w T as overruled, and, on the 
2nd August 1893, an order was made adjudging the 
plaintiff to recover against the defendants the sum 
claimed. A similar judgment was obtained by another 
creditor who had supplied goods to the firm. On 

appeal to the. Divisional Court to set aside the latter 

judgment, the application was dismissed, but it was 
also ordered that execution was not to issue against the 
separate property of the infant or against his share 
if any, in the partnership profits. The Court of Appeal 

refused to disturb the order thus made by the Divi- 
sional Court: Harris v. Beauchamp (1). On the 2nd 
August 1893, that is, on the date when the first judg- 
ment had been obtained, Lovell and Christmas (the 
persons who had obtained the judgments) served a 

bankruptcy notice on Beauchamp Brothers, founded on 

their judgments intimating that if the requisitions 
of the notices were not complied with, an act of 
bankruptcy would be committed. The money was 
not paid and the creditors presented a petition for a 
receiving order in respect of the estate of Beauchamp 
Brothers, whereupon a receiving order was made. 
This order was rescinded by the Court of Appeal, on 
the ground that as one of the partners was an infant, 
the receiving order could not properly be made against 
(1) [1893] 2 Q. B. 534. 
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the firm *. In re Beauchamp Brothers (1). The Court of 
Appeal granted leave to appeal to the House of Lords, 
but on the terms that the judgment of the Queen’s 
Bench Division of the 2nd August 1893, should be 
treated as affirmed in the Court of Appeal, with leave 
to the respondent Gilbert to lodge a cross-appeal. 
The position consequently was that when the matter 
was taken to the House of Lords, the question of the 
validity of the judgment in the suit against the firm 
as also of the order made in the partnership proceed- 
ing were both open for consideration. It w T as, under 
these circumstances, that Lord Herschell stated that 
the judgment was erroneous and required to be 
amended; and he directed it to he amended by the 
insertion of the -words “ other than Gilbert Walter 
Beauchamp ” after the word “ defendant.” Lord Hers- 
chell after giving this direction, proceeded to observe 
as follows: “I think the proper course will be to 
amend it in the manner which I have suggested. It 
will thus constitute, as from its date, a valid receiving 
order against Ralph Beauchamp, and, I think, the 
receiver appointed under that order should also be 
appointed receiver of the partnership assets for the 
purpose of protecting them for the benefit of the 
creditors.” It is plain that the order authorising the 
receiver to deal with the partnership assets for the 
purpose of protecting them for the benefit of the 
creditors was made, not merely in the partnership 
proceeding, but also in the proceeding on the judg- 
ment against the firm, as there was, in fact, a judg- 
ment against " the firm represented by the adult 
partner. The decision of the House of Lords cannot, 
consequently, be rightly regarded as an authority for 
the proposition that in a bankruptcy proceeding, it is 
open to the Court to direct the receiver to , deal with 
”• : " ‘ (!> [1894] l Q.B.I. 
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assets other than those belonging to the persons -who 
had been adjudged insolvents. It would, mdeed, be 
surmising it the Court could, in a proceeding under 
the P Insolvency Act, deal with the property of a 
person who had not been adjudged an insolvent 
This is plain from familiar statements m books o 
authority : “ on the bankruptcy of one only of several 
persons, the joint assets do not vest in the trustee. 
Consequently, an action in the Chancery Division 
to ascertain the share of the bankrupt was formerly 
necessary, but now under section 102 of the Banc- 
raptcy Act, 1888, the Court in Bankruptcy can ascer- 
tain such share. It is, however, not so m the case ot an 
infant” [Liudley on Partnership, 8th Edition, pJMJ 
Section 103 of the Ba «y Ack MU. ^ 
rpference is made, is m tnesc reiius . / 

having jurisdiction in bankruptcy under the Act shall 
have full power to decide all questions of priorities 
rail other questions whatsoever, whether of law 
or of fact, which may arise in any case ot bankruptcy, 
coming within the cognizance of the Court or which 
the Court may deem it expedient or necessary to decide 
for the purpose of doing complete justice or making a 
complete distribution of property in any such case 
To the rule thus laid down a proviso is added that 
“ the jurisdiction hereby given shall not be exercised 
bv anv County Court for the purpose of adjudicating 
npon ''any claim, not arising out of the bankruptcy, 
which might heretofore have been enforced by action 
in the High Court, unless all parties to the proceed- 
ing consent thereto or the money, money s worth 
or right in dispute does not, m the opinion of the 
Judge, exceed in value £ 200”. The following is 
an accurate statement of. the principles which govern 
the matter now before us : “ Upon the bankruptcy of a 
partner his power over the partnership property ceases 
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from the commencement of the bankruptcy, and his 19 H 
share of the property, that is, of the surplus after g ANYA81 
payment of the partnership debts and the claims of all Charan 
his co-partners, will vest together with his all other v . 

separate estate, in his trustee, who, in respect of the 
bankrupt’s share of the partnership assets, will be- 
come tenant-in-common with the solvent partner and 
entitled to have the partnership affairs wound up 
according to the rule in bankruptcy ” [Robson on 
Bankruptcy, 7th Edition, p. 682]. This position is 
amply supported by judicial decisions of the highest 
authority, amongst which may be mentioned specially 
Fox v. M anbury (1), Ex parte Ruffin (2) and Fraser 
v. Kershaw (3). 

We may observe that the principle formulated in 
the cases just mentioned rests on the theory familiar 
to English lawyers, that the bankruptcy of one 
partner operates as a dissolution of the partnership 
among all other partners : Fox v. Hanbury (1), Ex 
parte Smith (4), and Crawshay v. Collins (5). It 
is essential to note, however, that the effect of the 
bankruptcy of a partner on the partnership, is not in 
this country, identical with that under the law of 
England, as becomes clear from a comparison of section 
33 of the Bankruptcy Act, 1890, with the provisions 
of sections 253 and 254 of the Indian Contract Act. 

Under the Bankruptcy Act, 1890, bankruptcy is placed 
on the same footing as death, and there is a dissolution 
of partnership by reason of the death or bankruptcy 
of one of the partners. In section 253 of the Indian 
Contract Act, on the other hand, in the absence of any 
contract to the contrary, the relation of partners to 
each other is determined by the death of any partner, 


(1) (1776) Cowper 445. (3) (.1856) 2 K. & J 496, 499. 

(2) (1801) 6 Vos. 119. (4) (1800) 5 Ves. 295. 

(5) (1808) 15 Ves. 218, 278. 








4#r 

:|§r 


Sanyas! 

CJharan 

Mandal 

Asutosh 

Ghose. 






,r 



INDIAN LAW REPORTS. [VOL. XLI1. 

whereas under section 254, at the suit of a partner, 
the Court may dissolve the partnership when a part- 
ner, other than the partner suing, has been adjudicat- 
ed an insolvent under any law relating to insolvent 
debtors. Thus, whereas in England the bankruptcy 
of a partner works a dissolution without an order 
of the Court, in this country the bankruptcy of a 
partner may have the same effect, only if a suit 
is instituted for dissolution of partnership on that 
ground by a partner other than the one who has been 
adjudged insolvent. Consequently, in this country, 

when a person has been adjudicated an insolvent, the 

partnership is not necessarily dissolved, and the 
receiver who is appointed under section 16 of the 
Provincial Insolvency Act, merely replaces the insol- 
vent partner in respect of the business of the firm, 
that is, the receiver and the partners who have not 
been adjudicated insolvents continue to constitute 
the firm. It may possibly be open to the receiver 
to take steps for the dissolution of the partnership, 
but he cannot claim, as Receiver in insolvency, 
to take exclusive possession of the assets of the firm, 
including, in this case, the interest of the infant 
who has not been adjudicated an insolvent. We' are 
clearly not concerned, in the present proceedings, 
with the question, whether the particular debt which 
the creditor seeks to realise may be realisable from 
the interest of the infant in the firms ; that is a ques-' 
tion which can be adjudicated in a suit properly 
framed for the purpose. What concerns the Court 
in these proceedings is the true position of the Receiver 
in relation to the partnership property. As regards 
such property, we feel no doubt whatever that he 
is not entitled to deal with the entire assets inclusive 
of the interest of the infant who has nob been 
adjudicated an insolvent. 
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A question has been raised before us not only as 
to the partnership assets, but also as to what has been 
described as the after-acquired properties. On behalf 
of the creditor, it has been contended that the after- 
acquired properties have not only been acquired out 
of the funds of the partnership but that they have 
not been treated as part of the partnership property. 
In the view we take, the distinction suggested is 
immaterial, because whether what is described as 
after-acquired property be treated as included in the 
partnership assets or be deemed independent thereof, 
the receiver is not entitled to take possession of and 
to deal with more than the four-fifths share held by 
the persons adjudicated insolvents. In respect of 
these properties, the receiver is precisely in the same 
position as the persons who have been adjudicated 
insolvents and have been replaced by him by opera- 
tion of law. The essence of the matter is that the 
share of. the infant has not vested in him, and he 
is consequently not entitled to deal with it. The 
receiver may, if so advised, institute a suit for 
dissolution of the partnership, in which appropriate 
proceedings may be taken for realisation of the assets. 
The creditor also may, if so advised, pursue his 
remedy, if any, against the infant in a suit properly 
framed for enforcement of his claim. But whatever 
remedies may be available hereafter to the receiver 
or to the creditor, it is clear that the properties of the 
infant cannot be dealt with by either of them in thes > 
proceedings. 

The result is that the appeal of the creditor 
(Ho. 298 of 1912) is dismissed and the appeal of the 
infant (Ho. 261: of 1912) is allowed. The order of the 
District Judge is varied in the manner following. 
The receiver will take possession of four-fifths share 
of the business and four-fifths share of all the proper- 


Sanyasi 
Charah 
Man dal 
v. 

Astttosh 

Ghose. 





CRIMINAL REFERENCE. 


INDIAN LAW REPORTS. [VOL. XLII. 


Sa.nyasi 

CHARA.N 

Makdal 
V' . 15 . 
Asutosh 
Ghose. 


ties purchased since the death of Bhuban Mohan 
Mandal as also four-fifths share of other properties 
jointly held by the infant and his brothers. 

The creditor will pay the costs of the infant, in both 

the appeals. 

s. Infant's appeal allowed; 

Creditor's appeal dismissed . 


Before Skarfuddin and Teunon Jj. 


Perjury — Witness — Deposition not read over to roitness in the hearing of 
accused or nis pleader hut read by witness himself— Inadmissibility of 
deposition in subsequent trial for giving false evidence— Proceeding 
against witness — Preliminary inquiry — Omission to record statements 
of witnesses examined thereat— Order for prosecution not containing 
assignment of the false statements — Criminal Procedure Code ( Act V 
of 1898) ss. 360(1), 476— Practice. 

Section 36000 of the Criminal Procedure Code requires the evidence 
of a witness to be read over to him in the hearing of the accused or his 
pleader, so as to enable the latter to correct any mistakes in it. The read- 
ing of the deposition by the witness himself is not a compliance with the 
section, and renders the- record of it inadmissible in a subsequent trial 
against him under s. 193 of the Penal Code. 

Mohenira Nath Misser v. Emperor (1) and Jyotish Chandra Mukerjee 
v. Emperor (2) followed. 

Although s. 476 of the Criminal Procedure Code does not expressly 
provide for the manner in which the preliminary inquiry thereunder is 


* Criminal Reference, No. 95 of 1914, by R. L. Ross, Sessions Judge 
Darbhanga, dated April 22, 1914. 

1908) 12 C. W. N. 845. (2) (1909) I. L. R. 36 Calc. 955. 
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to be recorded, a summary of the statements of the witnesses examined 1914 

thereat should be made. _ EmWTor 

An order under the same section, directing the prosecution of a person 

for giving false evidence, should set out the statements alleged to be Jogendra 
' Nath 

fa ' se ‘ G-hose. 

On the 19th September 1913, one Manoliar Potedar, 
of village Kaclnia, lodged a complaint before the Sub- 
divisional Officer of Madhnbani, against Banka Singh 
and others, of trespass into his shop, assault and theft. 

The accused were placed on trial before a local Snb- 
Deputy Magistrate, when Banku set up an alibi and 
examined Jogendra Nath Gliose, a Sub- Assistant 
Surgeon of Darbhanga, who deposed that Banku had 
been under his treatment for intermittent fever daily 
from the 13th to the 25th September, and had resided 
during this period at Kathalbari in Darbhanga. The 
record of the deposition did not state on the face of 
it that it was read over to the witness in the presence 
of the accused or his pleader, in accordance with 
the terms of s. 360(1) of the Criminal Procedure Code, 
but it appeared from the explanations of the District 
Magistrate, the Sub-Deputy and his peshkar, that 
after the witness’ evidence had been taken down, the 
record was handed over to him and that he perused 
it liimself. The original accused were convicted and 
sentenced in the case, on the 23rd December 1913, 
and appealed to the District Magistrate who dismissed 
the appeal on the 20th February 1914. Both the Trial 
and the Appellate Courts disbelieved Jogendra Nath - 
Chose. 

Thereafter, the District Magistrate took action 
against Jogendra and held a preliminary inquiry 
under s. 476 of the Criminal Procedure Code, 
but did not record the statements of the witnesses 
examined during the course of it. On the 30th 
March 1914 he directed the prosecution of Jogendra, 
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under s. 193 of the Penal Code, for giving false 
evidence, but the order did not contain the statements 
alleged to be false. 

Jogendra thereupon moved the Sessions Judge of 
Darbhanga who referred the case to the High Court, 
under s. 438 of the Criminal Procedure Code, recom- 
mending the reversal of the order under. s, 476 on the 
grounds, first, that the written record of the deposi- 
tion was inadmissible for non-compliance with the 
provisions of s. 369(1) of the Code, and that the prose- 
cution must, therefore, fail, according to the ruling in 
Mohendra Nath Misser v. Emperor (1) ; and, secondly, 
that the evidence of Jogendra was not necessarily 
inconsistent with the story of the presence of Banku 
at the occurrence on the date and at the time assigned 
for it. 

Babu Atulya Charan Bose and Babu Manomohan 
Bose, for the accused. 

Mr. S, Ahmed, for the Crown. 

Shabftjddin and Teunon JJ. This is a reference 
made by the Sessions Judge of Darbhanga under sect ion 
438 of the Criminal Procedure Code. It appears that 
the prosecution of the petitioner before him has been 
directed under section 193 of the Indian Penal Code 
with reference to a deposition given by that witness 
in a case against one Banku Singh. The Sessions 
Judge has recommended that the order directing the 
petitioner’s prosecution should be set aside on the 
ground that, in respect of that deposition, the provision 
of section 360 sub-section(l) of the Criminal Procedure 
Code has not been complied with. The explanations 
submitted by the trying Magistrate, his officer, and the 
District Magistrate show that what happened was 
, , (1) (1908) 12 C. W. N. 84a. : ■ ... 
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that, after the deposition had been recorded, the 1914 
record was handed over to the petitioner. He then Emtbror 
proceeded to read it over himself. We are of opinion ^ »• 
that that is not a sufficient compliance with the provi- Nath •’ 
sions of section 360 sub. s. (I) of the Criminal Procedure Gll0SE - 
Code, inasmuch as that sub-section requires that the 
evidence should be read over in the presence, that is, 
in the hearing of the accused, in order that the accused 
should have an opportunity of correcting any mistake 
in it. On the authority, therefore, of the case cited by 
the learned Sessions Judge [Mohendra Nath Misser v. 
Emperor (1)] and also on the authority of the case 
ol Jyotish Chandra Mukerjee v. Emperor (2), we must 
hold that this deposition is inadmissible in evidence. 

The order for the prosecution of the petitioner must 
be set aside. 

We would further point out to the District Magis- 
trate that in this case, in his order for prosecution, or 
in any proceeding referred to therein, he has failed to 
set out the statements alleged to be false. 

We further find from his explanation that, though 
he made a preliminary enquiry under section 476 of 
the Criminal Procedure Code, and presumably examined 
witnesses in the course of that enquiry, he has made 
no record of their statements. We do not find in the 
Criminal Procedure Code any provision with regard 
to the manner in which the evidence in such enquiry 
should be recorded. But we are of opinion that for 
future reference a summary of the statements should 
have been made. 

The petitioner is discharged from his bail. 

• E. H. M. ' ;"v- Pa 

(1) (1908) 12 C. W. N. 845. (2) (1909) I. L. R. 36 Calc. 955. 
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PRIVY COUNCIL. 


[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Limitation— Limitation Act (IX of / 90S ) Sch. I, Art. 124— (Act XV of 1877) 
Sch. II, Art. 124 — Hereditary office of shebait -Successor of shebait 
when bound by decree against predecessor in sbebaiiship— Decree-holder 
and purchaser at sale in execution who by reason of low caste is not 
competent to hold office of shebait— Adverse misappropriation of temple 
income by trespasser incompetent to be shebait— Wrongful possession not 
constituting wrongful holder shebait — Res judicata. 

This was an appeal from the decision of the High Court in the case of 
Jharnla Das v. Jalandhar Thahur (1) in which the widow of the shebait of 
a temple (the sliebaits of which were Brahmin Pandas) who succeeded her 
deceased husband in that office, mortgaged land together with her interest 
in the income of the temple to the defendant (who was not a Brahmin). 
The defendant obtained a decree on his mortgage on 24th September 1880, 
in execution of which lie put up for sale the share of the temple income, 
purchased it himself, and got delivery of possession in i 892. The widow died 
in May 1900. In a suit brought on 28th January 1910 for the land and 
mesne profits, and for a declaration that the plaintiff was entitled to receive 
the share of the temple income as it was inalienable, the defence was that 
the suit, so far as it related to the temple income, was barred as being res 

judicata, and by limitation. _ 

Held by the Judicial Committee (reversing the decision of the High 
Court), that Art. 124 of the Limitation Act was not applicable. The suit was 
not one for an hereditary office which could not be held by a person who was 
not a Brahmin, and the defendant was therefore not competent to hold the 
office of snebait, and had not taken possession of it. By adversely taking 
and appropriating to his own use a share of the surplus daily income from 
the offerings the defendant acquired no title, and no right to a share of that 


! Present : Lord Moulton, Lord Parker of W aldington, Sir John 
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income. On each occasion on which lie received and wrongfully appropri- 
ated to his own use a share of the income to which the shebait was entitled 
the defendant committed a fresh actionable wrong in respect of which a 
suit could be brought against him by the shebait ; but it did not constitute 
him the shebait for the time being, or affect in any way the title to the 
office. 

j Held, also, that the defence (which had been upheld by the High Court) 
that the suit was barred as res judicata by the decision in a former suit 
brought by the widow to set aside the sale of the temple income, was not 
maintainable. 

Appeal No. 68 of 1918 from a judgment and decree 
(12 fh March 1912) of the High Court at Calcutta which 
partly affirmed and partly reversed a judgment and 
decree (3rd April 1911) of the Court of the Subordinate 
Judge of Bhagalpur. 

The representatives of the plaintiff were the appel- 
lants to His Majesty in Council. 

The original plaintiff, Bhaiaji Thakur, was a Brah- 
min panda, and one of the shebaits of an ancient 
Hindu temple of Mohadeoji, called. Singheswar, in 
Mauza Gouripur, in Bhagalpur district. The shebaits 
perform the sacred worship or pujci of the Deity, 
and receive offerings made to the Deity by the wor- 
shippers. After defraying the expenses of the man- 
agement of the temple, and the charities connected 
with it, the pandas divide the balance of the income 
among themselves in proportion to their rights for 
services rendered by them. The right to participate 
in the offerings is in return for the services rendered 
from day to day by the pandas. Jalandhar Thakur and 
Holdhar Thakur were made parties on the death of 
Bhaiaji in the coarse of the suit. 

The respondent (defendant) was a Beldar by caste, 
and therefore not a member of the twice-born castes. 

The facts of the case are sufficiently stated in the 
report of the appeal to the High Court which will be 
found in I. L. R. 39 Calc. 887. 
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1914 The Subordinate Judge decreed the plaintiffs 

•Jalandhar claim ; but the High Court (Coxe and Imam JJ.) held 
Thakur that the suit, so far as the claim to receive a share of 
Jharula the surplus profits of the temple offerings, was barred 
das. py limitation; and as being res judicata by the 
decision in a former suit. 

On this appeal, - ' 

A. M. Dunne and B. Dube , for the appellants, con- 
tended that the suit was not barred either by res 
judical i or by limitation [Lowndes said he relied not 
on res judicata but on limitation only.] A woman as 
shebait had no greater power than a Hindu widow 
had with regard to the estate of her husband, or than 
any other female heir with a like estate. She had no 
right therefore to alienate any part of the shebait 
property : Prosunno Kumar i Debya v.Golab Ohancl 
Baboo (1). It was submitted that the shebait’s right 
to receive the 3i annas share of the surplus profits of 
the offerings made to the Deity was.no t alienable ; and 
that in any case what was purchased by the respond- 
ent at the sale of 20th November 1891, was the right 
of Musammat Grihimoni which came to an end at her 
death. As to limitation, the case was governed by 
Article 124 of Schedule 1 of Act IX of 1908 ; “ 12 years, 
for possession of an hereditary office.” And the cause 
of action arose “ when the defendant takes possession 
of the office adversely to the plaintiff”: see the defini- 
tion of “ plaintiff” in section 2 of the Limitation Act 
IX of 1908. The cause of action arose on the death of 
Grihimoni in May 1900, and the suit having been 
brought on 28th January 1910, was, it was submitted, 
not barred. Reference was made to Gnanasambanda 
Pandara Sannadhi v. Vein Pandaram (2). 

" (1) (18751 L. R. 2 I. A. 145, 153 : (2) (1899) I. L. R. 23 Mad. 271 ; " 

' v: 14 B. L. R. 450, 460. 0A ' L. R. 27 I. A. 69. ^ " " 
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(1) (1904) I.L.R.28 Mad. 197, 199. (3) (1884)1. L. R. 11 Calc. 186, 197: 

(2) (18G3) 9 Moo. I. A. 539, 588, L. E. 11 I. A. 197, 206. 

589,603,604. (4) (1868) B. t. E.Sup. Vol. 1008 «. 

: ' ' : : ' \ ; . . 9 W. E. 505. 


G. Z?. Lowndes, for the respondent, contended that 1914 
his possession of the share in the temple offerings Jai ~ iar 
was adverse to Bhaiaji Thaknr and therefore to the Thakur 
appellants from its inception, namely, from 30th March j HA eula 
1892, more than 12 years before the suit was instituted, Das - 
and the suit was therefore barred under Article 124 of 
Schedule I of the Limitation Act (IX of 1908) : Pydi- 
gantam Jagannadha How v. Rama Loss Patnaik 
(1). The position of a widow as shebait was that 
she had larger powers of alienation than she would 
have had as a mere Hindu widow; she had the same 
estate, the same powers, and the same right of aliena- 
tion as a male shebait. As a mere widow she could 
only alienate for necessity. But as shebait she had 
more than a life estate ; and a succeeding shebait 
could not dispute his predecessor’s alienation : adverse 
possession which would bar the widow barred the 
reversioner. Reference was made to Katama Natchier 
v. Rajah of Shibagunga (2), Per tab Narain Singh v, 
Trilokhinath Singh (3), and Nobin Ghunder Ghucker- 
butiy v. Gurupersad Doss (4); and Articles- 140 and 
141 of the Limitation Act, Schedule I. 

Dunne replied. 


The judgment of their Lordships was delivered by 
Sir John Edge. The appellants here are the May 26i 
heirs and legal representatives of one Bhaiaji 
Thakur, now dead, who was the plaintiff in the suit 
in which this appeal has arisen. Bhaiaji Thakur was 
a Shebait of an ancient temple of Mahadeoji, called 
The Singheswar Temple, which is situate in Mauza 
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Gouripur, otherwise Sihgheswarpur, in the- district 
of. Bkagalpur. Bhaiaji Thakur became a shebait of 
the Temple on the death in 1900 of one Musummat 
Grihimoni who was the widow of one Pratipal 
Thakur. Pratipal Thakur had been a shebait of the 
Temple, and until his death had been, as such shebait, 
entitled to receive a 3£ annas share of the daily 
surplus income from the offerings to, after defraying 
the expenses of, the Temple ; on his death his widow 
Musammat Grihimoni, succeeded to his skebaitship 
and accordingly became entitled to receive the same 
share of the daily surplus income from the offerings. 
The right to such 3i annas share came to Bhaiaji 
Thakur on the death of Musammat Grihimoni as the 
next reversionary heir under the Hindu Law to the 
shebaitship. The shebaits of the Temple are Brahmin 
Pandas who, as shebaits have to perform, or to pro- 
vide for the performance of, the sacred worship or 
pwicti of the Deity at the Temple. Jharula Das, who is 
the defendant to the suit and the respondent to this 
appeal, is by caste a Beldar, and, as a Beldar, is not 
competent to perform, or to provide for the perform- 
ance of, the sacred puja to the Deity at the Temple, 
and consequently was incapable of acquiring or hold- 
ing the office of a shebait. 

In 1880, Jharula Das obtained a decree for money 
on a mortgage which had been granted by Musammat 
Grihimoni. In execution of that decree Jharula Das 
in 1891 caused the 3^ annas share of Musammat 
himoni to be put up for sale, and at the sale on the 
20th November 1891 purchased the share. Jharula 
Das on the 8th February 1892 obtained a certificate of 
sale in which the property which lie had purchased 
was described as the “ Income of the Muth of Sri 
Singke swarthanj i Mahadeo, which muth is situated 
in Mouzah Si.ngeswarthan, pergunnah, Nisankhipur 
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Klmrlia, to tlie extent of 3 annas 6 pies, which belongs *914 
to the jnclgment-debtor, within the jurisdiction of* Jalandhar 
the Madhepura Sub-registry Office, Bhagalpur Collec- Thakub 

V. 

to rate.” Jharula 

In November 1892, Musammat Grihimoni and Das - 

Bhaiaji Thakur brought a suit against Jharula Das 
to have the sale to him of the 20th November 1891 
set aside. That suit was by the permission of the 
Court withdrawn by Musammat Grihimoni and 

Bhaiaji Thakur with liberty to bring a fresh suit 
on the same cause of action. In 1895, Musammat 
Grihimoni brought a fresh suit against Jharula Das 
to have the sale set aside on the ground that the 
decree and the order for sale had been fraudulently 
obtained by Jharula Das. The suit of 1895 was 
dismissed on appeal on the ground that her proper . • 

remedy was by an application under section 244 of 
the Code of Civil Procedure, 1882, to dispute the 
validity of the sale, and consequently that the suit 
did not lie. Their Lordships fail to understand how 
section 244 of the Code of Civil Procedure, 1882, could 
have applied to a suit which in effect was brought 
to set aside the decree of 1880, and the order for sale, 
on the ground that Jharula Das had obtained them 
by fraud. 

Musammat Grihimoni died in 1900. On the 25th 
January 1910, Bhaiaji Thakur brought the present suit 
in the Court of the Subordinate Judge of Bhagalpur 
and claimed possession of certain lands and mesne 
profits and a declaration that he was entitled to 
receive the 3i annas share of the net income from 
the offerings to the Temple with other reliefs. In 
his written statement the defendant Jharula Das 
alleged, so far as is now material, that Bhaiaji 
Thakur was bound by the decree which dismissed 
Musammat Grihimoni’s suit of 1895, and that the 
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decision in that suit operated on the principle of 
res judicata to defeat the claim in respect of the 
3* annas share. At the trial, a defence that the suit 
was barred by limitation was raised As to the 
defence of res judicata, the Subordinate Judge rightly 
held that the decision in Musammat Gnhunonis 
suit of 1895 did not operate as a bar to this suit On 
the question of limitation, the Subordinate Judge 
found that Jharula Das had not purchased the right 
of shebaitship, but the Subordinate Judge held that 
the appropriation by Jharula Das of the 3* annas 
share of the surplus income from the offerings to the 
Temple practically amounted to a dispossession, and 
treating Bhaiaji Thakur’s suit, so far as it related to 
the Si annas share, as a suit for the establishment 
of his right to shebaitship and for recovery of the 
profits of that office, and having found that Musammat 
Grihimoni had died in 1900, he applied Artie e 
of the Pirst Schedule of the Indian Limitation Act 
1908 and decided that the suit had been brought 
within time. On the 3rd April 1911, the Subordinate 
Judge gave to the appellants here, who had been 
brought on the record as the representatives o 
Bhaiaji Thakur, who had died, a decree for possession 
of the land claimed, for possession of the 3.1 annas 
share of the net income from the offerings to the 
Temple, and for mesne profits subsequent to the 
institution of the suit. From that decree of the 
Subordinate Judge, Jharula Das appealed to the High 
Court of Judicature at Fort William in Bengal. The 
High Court in the appeal upheld the decision of the 
Subordinate Judge so far as. it related to the land 
claimed and to mesne profits in respect of the wrong- 
ful possession by Jharula Das of that land, and to 
that extent by their decree affirmed the decree of 
the Subordinate Judge. With that part of the decree 
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of the High Court this appeal is not concerned. 
Those learned J udges of the High Court considering 
that Article 124 of First Schedule of the Indian Limi- 
tation Act, 1908, applied to the claim in respect of the 
3i annas share of the surplus daily income from the 
offerings to the Temple, and being of opinion that 
the 12 years’ period of limitation provided by that 
Article began to run in 1892, when Jharula Das first 
began to appropriate to his own use the income of 
the 3|-annas share, decided that the claim in respect of 
the 3i-annas share was barred by limitation. They 
also held that the claim to the share was barred by the 
principle of res judicata , arriving at that decision 
apparently on the view that the dismissal of Musammat 
Gfrihimoni’s suit of 1895 extinguished the claim of the 
shebait to the 3^-annas share. Accordingly, the High 
Court by its decree of the 12th March 1912 set aside 
the decree of the Subordinate Judge so far as it related 
to the claim to the 3f-annas share and the profits of 
that share. From that decree of the High Court the 
present appellants have appealed to His Majesty in 
Council. The defendant Jharula Das has not appealed. 

On the hearing of this appeal, the contention that 
the dismissal of Musammat Griliimoni’s suit of 1895 
extinguished the right of the shebaits to the 3i-annas 
share, and that the claim in respect of that share was 
res judicata was very properly abandoned; it was 
untenable. But it was strongly contended on behalf of 
the respondent that the claim in respect of that share 
came within Article 124 of the First Schedule of 
the Indian Limitation Act, 1908, and was barred by 
limitation. It is not necessary for their Lordships 
to consider whether, if that Article applied, the 12 
years’ period of limitation began to run in 1892 or on 
the death of Musammat Grihimoni in 1900, as they are 
of opinion that Article 124 of the First Schedule of the 
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Indian Limitation Act, 1908, does not apply in this 
case. Bhaiaji Thakur’s suit was not a suit for posses- 
sion of an hereditary office. Jharula Das had not 
taken possession of an hereditary office. The office of 
sliebait of the temple was an hereditary office which 
could not be held by any one who was not a Brahmin 
panda. Jharula Das was not a Brahmin panda, he 
was of an inferior caste, and was not competent to 
hold the office of sliebait of the temple, or to provide 
for the performance of the duties of that office. The 
appropriation from time to time by Jharula Das of the 
income derivable from the 3|-annas share did not de- 
prive Musammat Grihimoni or, after her death, Bhaiaji 
Thakur, of the possession of the office of shebait, 
although that income was receivable by them in right 
of the shebaitship. The right to the office of shebait 
did not arise from, or depend upon, the receipt of 
a share of the surplus daily income from the offerings 
to the temple, although the right to receive daily a 
share of the net income from the offerings to the 
temple was attached to and dependent on the posses- 
sion of the right to the shebaitship. Unless the 
sliebaits received their share of the daily net income 
from the offerings, it does not appear how the mini- 
strations of the temple could be provided for. By 
adversely taking and appropriating to his own use 
a share of the surplus daily income from the offer- 
ings Jharula Das acquired no title and no right 
to a share of that income. On each occasion upon 
which Jharula Das received and wrongfully appro- 
priated to his own use a share of the income to which 
• the shebait was entitled, Jharula Das committed a 
fresh actionable wrong in respect of which a suit 
could be brought against him by the shebait. But it 
did not constitute him the shebait for the time being 
or affect in any way the title to the office. 
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The appellants here are entitled to have the decree 
of the High Court so far as it relates to the 3^-annas 
share, and to the costs in the High Court and in the 
Court of the Subordinate Judge varied by setting aside 
that part of the decree of the High Court which relates 
to the 3|-annas share and those costs, and by giving 
them a decree for all the costs in the High Court and 
in the Court of the Subordinate Judge, and a declara- 
tion that Bhaiaji Thakur was at the date of the suit 
entitled to the 3|-annas share of the net daily income 
of the offerings to the temple. Their Lordships will 
advise His Majesty accordingly. 

The respondent must pay the costs of the appeal. 

Appeal alloived. 

Solicitors for the appellants : Barrow, Rogers fy 
Nevill. 

Solicitors for the respondent : T. L. Wilson fy Go. 
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APPELLATE CIVIL. 


Before Mookerjee and Beacheroft JJ. 

AMULYA RATAN SIRCAR 

v. 

TARINI NATH DEY.* 

Occupancy Holding— Non-transferal le occupancy holding, whether devisable 
by will — Bengal Tenancy Act ( VIII of 1885 ) ». 26, 178 subs. (3) 
cl (rf) — Heir, if estopped by testator's act from claiming inheritance 

under the statute. 


A nonltransferable occupancy holding cannot be the subject of a valid 
testamentary disposition. In the case of a testamentary devise of such a 
holding, the heir-at-law is not debarred by the doctrine of estoppel from 

questioning its validity. 

Hari Das Bairagi v. Udotj Chandra Das (1) not followed. 

Second Appeal by Amulya Ratan Sircar, tbe 
plaintiff. 

This case arose out of a conflict of title between 
two tenants each claiming occupancy rights in the 
land in dispute. The following are the admitted facts 
of the case. The land in suit formerly formed part of 
one holding standing in the name of one Tarapada 
Chatter ji, a Christian, who died in 1894 leaving one 
heir, his widow Krishto Moni. At his death Tarapada 
left a will appointing as his executors the Secretary 
and Treasurer of the District Committee of the London 
Missionary Society. In 1903 Krishto Moni sold this 
in suit to one Beni Madhab Ghose who sold to 


^Appeal from Appellate Decree, No. 2740 of 1911, against the decree of 
C. K, Peterson, District Judge of 24-Parganas, dated July 26, 1911, re- 
versing the decree of Khagendra Nath Bose* Munsif of Alipore, dated 
' , 1910. 

12 G. W. N. 1086 : 8 C. L. J. 261. 
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one Martlia Mandal wlio sold to the plaintiff, Amulya 
Ratan Sircar. In 1908, the defendants Tarini Nath Dey 
and others purchased the land in suit from the exe- 
cutors of the late Tarapada. According to the plaintiff’s 
case the defendants dispossessed him in 1909, and he 
sued for recovery of possession upon a declaration of 
his title and for mesne profits. The first Munsif of 
Alipore decreed the plaintiff’s suit, but on appeal that 
decision was reversed. Hence this second appeal to 
the High Court by the plaintiff. 

Bobu Girija Prasanna Boy Choivdhury, for the 
appellant. 

Babu Jyotish Chandra Basra, for the respondents. 

Mookerjee and Beachcroft JJ. The subject 
matter of the litigation which has culminated in this 
appeal, is one half share of an occupancy holding, 
which admittedly belonged at one time to Tarapada 
Chatterjee. The right to this one half share is claim- 
ed, on the one hand, by the transferee from the heir- 
.at-law who is the plaintiff, appellant, and on the 
other hand, by the transferees from the executor who 
are the defendants respondents. The occupancy hold- 
ing, it is not disputed, is not transferable by custom 
or local usage. In so far as the plaintiff is concerned, 
his transfer from the heir-at law has been recognised 
by the landlord, and no question can arise as to its 
validity on that ground. The substantial question in 
controversy is, whether the testamentary disposition 
was valid and operative so as to exclude the heir-at- 
law, because if there was a valid testamentary devise, 
the property passed to the executor, and the heir- 
at-law consequently took nothing. On behalf of 
the defendants respondents, it has been contended 
that the occupancy holding, though not transferable 
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by custom or local usage, may be the subject of a 
valid testamentary disposition. The Bengal Tenancy 
Act admittedly does not contain any provision 
expressly applicable to this subject. But our atten- 
tion has been drawn to section 26 which regulates 
the devolution of occupancy right when a ryot dies 
intestate, and it has been argued that the Legislature 
has herein, by implication, indicated that a raiyat is 
competent to make a testamentary disposition of his 
occupancy right. There is clearly no force in this 
contention. In the first place, if we were to accept 
the mode of interpretation of section 26 suggested by 
the respondents, we would have to contravene the 
elementary rule of construction that rights cannot be 
conferred by mere implication from the language 
used in a statute ; there must be a clear and unequi- 
vocal enactment : Arnold v. Mayor of Gravesend (1). 

In the second place, full effect would be given to the 
implication contained in section 26, if it were shown 
that a raiyat is competent to make a testamentary 
disposition of his right of occupancy in certain events. 
Now, section 178, subsection (.3), clause (d) indicates 
that in this respect the right of an occupancy raiyat 
stands on the same footing as his right to transfer his 
holding. Clause (cl) provides that nothing in any 
contract made between a landlord and a tenant after 
the passing of the Act shall take away the right of a 
raiyat to transfer or bequeath his holding in accord- 
ance with local usage. In the case before us, no local 
usage has been proved and the respondents are not in 
a position to support the validity of the bequest as 
made in accordance with a local usage. The respond- 
ents have consequently been driven to take' up a 
different position. Their contention is that the heir- 
at-law is estopped from questioning the validity of the 
(1) (185(5) 2 K. & J. 574, 591 ; 110 R. R. 372. 
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devise made by the testator, and in support of this 
view reliance has been placed upon the judgment of 
Mr. Justice Doss in the case of Hciri Das Bairagi v. 
JJdog Chandra Das (1). It may be conceded that the 
view taken by that learned Judge does support the 
argument for the respondents. But it is worthy of 
note that when an appeal was preferred under the 
Letters Patent against the decision of Mr. Justice 
Doss, the decree was affirmed on a different ground: 
U dog Chandra Das v. Hari Das Bairagi(2). It is 
consequently impossible for us to treat the matter as 
concluded by authority, although the opinion express- 
ed by Mr. Justice Doss must be deemed entitled to the 
highest consideration. On behalf of the appellant, the 
correctness of the view taken by Mr. Justice Doss has, 
however, been controverted ; and we have been invited 
to examine the grounds upon which that opinion is 
based. 

Mr. Justice Doss points out, in the first place, that 
a transfer of an occupancy holding is not a void trans- 
action, that it is binding between the parties, namely, 
the transferor and the transferee, and all persons 
claiming through them, and that it is voidable only at 
the option of the landlord or his representative in 
interest. This view is founded on the doctrine of estop- 
pel, which was clearly recognized by Phear, J. when 
he observed in Bibee Sahodra v. Maxwell Smith (3) 
that the raiyat “ certainly could not himself recover 
it (the holding) from the stranger to whom he had 
transferred it for valuable consideration 7 ’, and by 
Couch, C. J., when he remarked in Narendra v. 
Ishan{ 4) that “ the raiyat could not recover possession 
from the transferee, as he would be bound by his act of 
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transfer.’ 5 To the same effect is the express decision 
in Bhagirath Changa v. Sheikh Hafizuddinil ), where 
Stevens, J. pointed out that when the occupancy 
raivat has transferred his holding on the represent- 
ation that he had a transferable interest therein, he 
cannot, on principles of equity and good conscience, 
be permitted to prove against the transferee who 
had paid consideration for the transfer, that he hac 
no transferable interest to convey. This is an in- 
telligible principle, recognized so long and so firmly 
established that its soundness cannot now be success- 
fully challenged. Mr. Justice Doss then concludes 
that if this is the character of the transaction, namely, 
the character of avoidable transfer, “ it seems to follow 
that the heir of an occupancy raiyat ought to be held 
bound by, a transfer of the holding made by a will. 
The learned Judge then proceeds to state the reason 
for this inference, namely, that if the heir is bound by 
a transfer for valuable consideration or by a gift, there 
does not seem to be any reason why he ought not to 
be held bound by a transfer made by a will. Before 
we test this reasoning, it is necessary to observe that 
the broad proposition that the heir of an occupancy 
raiyat is bound by a gift made by the raiyat himself 
may, when occasion arises, require examination. Oases 
are no doubt conceivable where the donee may, by the 
acceptance of the gift, have altered his position, and 
may, in such circumstances, be entitled to rely upon 
the doctrine of estoppel in support of his title. To 
take a concrete illustration : A is offered two gifts by 
two of his relations, on the condition that if he accepts 
one, he must renounce the other; he makes his elec- 
tion in favour of one of the gifts. His position would 
be altered if that donor were permitted thereafter to 
prove against him that the donor had no transferable 
. . , . . (1) (1900) 4 C. W. N. 679. ' 
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title to convey. But. on the arguments addressed to 
us, we are not prepared at present to accept it as an 
invariable principle of law that, in every case of gift, 
the doctrine of estoppel may be applied as between 
donor and donee. Let it be assumed, however, for the 
purposes of the present argument and for that purpose 
alone, that in all cases of transfer for valuable con- 
sideration as also in all cases of gift, the heir is bound 
by the same estoppel as the transferor or the donor 
himself ; does it follow that this principle is applicable 
to cases of testamentary devise ? In the case of transfer 
inter vivos, with or without consideration, there is, 
on the assumption made, an estoppel in favour of the 
transferee as against the transferor, and that estoppel 
is binding upon the heir of the transferor. In the 
case of a testamentary devise, is there any estoppel as 
between the testator and the intended legatee or the 
executor ? It cannot be disputed that it is open to the. 
testator, up to the very last moment of his life, to 
change his mind, and to revoke the disposition made 
by him. His testament does not come into operation 
till the moment after his death. Consequently, as 
betw r eeu the testator on the one hand and the legatee 
or executor on the other, there is no room for any 
possible application of the doctrine of estoppel. The 
position becomes plain when we recall to mind the 
nature of the estoppel applicable to cases of transfer 
for consideration. 

The principle is stated lucidly by Lord Denman in 
Pickard v. Sears (1) in the following terms : “ where 
one, by his words or conduct, wilfully causes another- 
to believe : the existence of a certain state of things, 
and induces him to act on that belief, so as to alter his 
own previous position, the former is concluded from 
averring against the latter a different state of things 
• (1) (1837) 6 A. & E. 469 : 45 R. R.-538. ■ i 
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as (existing at the same time.” The principle was 
amplified and re-stated by Lord Selborne in the 
Citizen's Bank of Louisiana v. The First National 
Bank of New Orleans(l) in these terms : “ The founda- 
tion of that doctrine, which is a very important one 
and certainly not one likely to be departed from, is 
this, that if a man dealing with another for value 
makes statements to him as to existing facts, which 
being stated would affect the contract, and without 
reliance upon which or without the statement of 
which the party would not enter into the contract and 
which being otherwise than as they were stated would 
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The truth is that the testament, if it takes effect, 
comes into operation immediately after the death of 
the testator; at the -same moment, precisely, the 
statutory right of inheritance comes into operation; 
and there is no reason why an estoppel should he 
applied against the heir-at-law so as to deprive him 
of what he is entitled to take under the statute. We 
are thus constrained to hold that the view taken by 
Mr. Justice Doss cannot be supported on principle, 
and that in the case of a testamentary devise of a 
iron-transferable occupancy holding, the heir-at-law is 
not debarred by the doctrine of estoppel from ques- 
tioning its validity. In t lie case before us, the result 
follows that there was no valid disposition in favour 
of the executors. The plaintiff, as the transferee from 
the heir-at-law by successive devolution, is conse- 
quently entitled to the property claimed, in respect 
whereof the defendants are trespassers in the eye 
of the law. 

The result is that this appeal is allowed, the decree 
of the District Judge set aside and that of the Court 
of first instance restored with costs both here and in 
the Court of appeal below.; . 

G. s. Appeal allowed - 
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1U14 
May 1 9. 


Before Jenkins C.J., and Stephen J 

HANNAH 


v. 

JUGGERNATH & 00.* 

Trade-mark— Title — Assignment — Trade-marl: in selection of natural 
products as indicating quality-G oodioill-License to use trade-mark- 
iction for royalty— Estoppel— Licensee estopped from qwsUonmg vali- 
dity of license— Evidence Act ( I of 1872), s. 117-Damages, action for. 

In India the law of trade-marks is not governed by statute, there 
being no statutory system of registration. Bights and liabilities in con- 
nection with trade-marks are determined by reference to the principles 

the Common Law of England. .■ * , . 

British American Tobacco Go., Ld. v. Mahboob Buksh (1) referred to 
A trade-marfe cannot be transferred or descend in gross, but only 
too-ether with the goodwill of the business to which it relates. 

" A trade-mark represents the origin of tire goods to which it is attached 
or their trade association: the truth of the representation rs essential. 
By usage, successors in business may use their predecessors trade-marks 

where the representation still continues to be substantially true. _ 

A selector of natural products like jute may have a trade-mar k nr 
connection with such selection, as indicating good quality. 

Major Brothers v. Franklin <& Son (2) followed. 

Meaning of u goodwill ” explained. 

Inland Revenue Commissioners v. Muller & Co.'s Margarine, Ld. G) 

^“faTuitfor royalty, brought by the licensors of certain jute trade- 
marks against the licensees, the defence taken was that the planrtrfts had 
no title to the marks in question, and that the license was void 

Held, that by virtue of s. 117 of the Evidence Act he hcensees 
were estopped from questioning their licensors’ title or the validity of the 

o Appeals from Original Civil Nos. 58,65 and 66 of 1913, in Suit 
No. 932 of 1912. 

(1 ) (1910) I- E. It. 58 Calc. 110. (2) [19083 I- h- 712. 

(3) [1901] A. C. 217, 223. 
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license. At any rate s, 117 oast on the defendants the burden of proving 1914 

that the goodwill of the business had not passed to the plaintiffs to ' 

support the transfer of the trade-marks, and the defendants having failed Hll , SKAH 
to do so the plaintiffs were entitled to the royalty claimed. Juggerxath 

Claim to damages by the licensors for depreciation in the value of the & Co. 
trade-marks due to the default of the licensees, refused on the facts of 
the case. 

Hie decision o£ Imam J. in Jatjamath ct* Co, v. Cressioe.il and Other s{\) 
affirmed. * 


Appeals by the defendants C. S. Hannah and C. L. 
Smallwood of Haworth & Co., E. C. H. Cress well and 
H. A. Smyth of Moran & Co., and CL Watson also of 
Moran & Co., and cross-objections by the plaintiffs 
Juggernath & Co., from the judgment of Imam J. (1). 

These appeals arose out of a suit for damages for 
breaches of covenants in respect of certain jute marks 
assigned by the plaintiffs to Moran & Co„ and subse- 
quently assigned by the latter to Haworth & Co., and 
for payment of royalty in respect of these marks. 

The facts which are fully set out in the report of 
the case in the Court of first instance and the judg- 
ments of Imam J., and the Appellate Court, are briefly 
as follows : one Surju Coomar Chatterjee who carried 
on business as a jute baler was the original owner of 
seven trade marks in connection with his business. 
After successive assignments to various parties, these 
marks were assigned to the plaintiffs for the sum of 
Rs. 1,90,000 on the 3rd April 1908. On the 24th Septem- 
ber 1910, the plaintiffs gave a license in respect of four 
out of the seven marks to Moran & Co., for the period 



of one jute season, that is up to June 30th 1911 
the expiration of that period a second lice 
obtained by Moran & Co. from the plaintiffs by a 
of agreement dated 8th July 1911, for a perioc 
three jute seasons extending up to June 


(1) (1913) I. L. It. 40 Ualc. 314. 
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The annual royalty for the use of the marks was fixed 
at Rs. 23,500. By an indenture dated the 1st March 
1912 Moran & Go., with the concurrence of the plain- 
tiffs,’ transferred to Haworth & Go. their rights in 
respect of the marks under their license, Haworth & 
Co. agreeing on their part to pay the royalty and to 
perform and observe the covenants and stipulations 
contained in the* license. All the successive assign- 
ments purported to assign the goodwill of the business 
together with the marks. 

In the jute trade, marks have been and are large y 
employed as an assurance of quality, and certain 
groups of marks were established and recognised _ for 
the purpose, including notably the six marks and eight 
marks groups. These trade groups were recognised by 
the London Jute Association as representing certain 
standards of quality and the four marks in suit were 
deemed to be of the standard of the six marks group. 

On the 8th May 1912, the London Jute Association 
adopted their own “ Association groups,” and m none 
of these groups, did the four marks in suit appear. 
But it is to be observed that the six and eight marks 
trade groups continued to subsist, and dealers con- 
tinued to enter into contracts on the basis of these 

trade groups. m 

On the exclusion of the four marks in suit fr 
the '“association groups”, Haworth & Go. and Moran 
& Go. repudiated their agreements: thereupon the 
plaintiffs instituted this suit on the 5th September 
1912 claiming Rs. 3,50,000 as damages for depreciation 
of the trade-marks resulting from breaches of cove- 
nants by the defendants alleging that the exclusion 
had been caused by such breaches, and Rs. 23,500 as 
royalty for the Jute season 1912-1913. 

On the 7th April 1913, Imam J. disallowed the 
i fnv Hp.nr Aviation, but passed a decree 
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for Rs. 23,500 against all the defendants, in respect of 1914 
the claim for royalty.* Hannah 

From this judgment the present appeals were u - 

. -. , t . ,. . JUGGERNATH 

preferred and cross- objections laid. & Go 


Mr. S. P. Sinha (with him Mr. W. Gregory), for 
the appellants C. S. Hannah and C. L. Smallwood. 
Mr. Bucklcind (with him Mr. Langford Janies), for 
the appellants E. C. H. Cresswell and H. A. Smyth. 
Mr. Are loom (with him Mr. Hyam), for the appellant 
G. Watson. 

Mr, H. D. Bose (with him Mr. B. C. Milter and 
Mr. A. N. Chaudhuri ), for the respondents, Jugger- 
natli & Co. 

Mr. Sinha. The decree for Rs. 23,500 by way of 
royalty should be set aside ; the plaintiffs were not 
entitled to any royalty, as they had no legal title to 
the marks in suit. The marks were not trade-marks, 
but merely quality marks, that is, they were merelj’' 
indicative of a certain standard of quality, and hence 
not assignable : Vadilal v. Burditt § Co. (1). The 
marks could not be the subject of property, and could 
be used by anyone ; there would be total absence of 
consideration. They are not distinctive of the 
business of any particular trader. At the time of the 
assignment by the widow of S'. C. Chatterjee, there 
was no goodwill of the business : thereafter the marks 
lost their distinctive significance : see Kerly on 
Trade Marks, 4th edition, pages 38, 394, 405. It is for 
this reason, that Hall v. Burroivs(2) is distinguishable : 
see Leather Cloth Company v. American Leather 
Cloth Company if), and on appeal(4), and JReddaway v. 
Banhamif). There is no evidence that these marks 

° See I. L. R. 40 Calc. 814. (3) (1 803) 4 De G. J. & S. 137. 

(1) (1905) I.L. R. 30 Bow. 61, 74. (4) (1865) 11 H. L. Gas. 523. 

(2) (1863) 4 He G. J. & S. 150. (5) [1896] A. C. 199, 209. 
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were trade marks at Common Law, that is, by user 

and reputation. , 

[Jenkins C. J. referred to Saxton v. Dodge ( .).] 
Assuming tliat the marks were trade-marks, if they 
were personal, they would clearly be not assignable : 

If they were trade-marks in connection with a busi- 
ness, then they would be assignable only if the good- 
will of the business were also transferred : see be as- 
tian on Trade-marks, 5th edition, p, 116. The form i ol 
the successive assignments, purporting to assign the 
goodwill together with the marks, was a mere verbal 
compliance with the rule-there was no reality m it: 
from the evidence it is clear that the business of 
S C Chatterjee which had ceased to exist, was m 
fact pot carried on by the successive assignees-, the 
assignments were in reality in gross and lienee void 
and inoperative: British American Tobacco Go., Ld. 
v. Mahboob Buksh (2), Thorneloe v. Hill (3). Assume 
that the marks had not ceased to be distinctive, they 
would connote the manufacture or selection of S. _ • 
Chatteriee or his successors in business : would tins 
be a correct description of a baler holding under 
a license? It is submitted the license involved a 
fraudulent misrepresentation. License ol a tiade- 
mark involves an assignment in gross and is eitliei 
meaningless or illegal: see Sebastian on trade Mai v, , 
5th edition, p. 607 sec. 70, p. 629 sec. oa 

Trade-marks, 4th edition, p. 394, citing Oldham v 
Jones (4), in the matter of Royer’s Trade-mark (5). 
Further in the present case, the plaintiffs purported 
to give a license of four out of seven trade-marks : 
this was clearly an assignment in gross. ^Lastly 
■, . i. if. ia niwimis naraerrapli o refers 
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to the marks as quality-marks and not as trade-marks, 
and paragraph 4 was an attempt to take the marks 
outside the ruling in British American Tobacco Co. 
v. Mahboob Buksk (1). 

Mr. BucMand adopted Mr. Sinha’s argument . 

Mr. Avetoom adopted Mr. Sin ha’s argument and 
admitted that Mr. Watson would he in the same 
position as the other defendants for royalty payable 
subsequent to April 1st, the date of his entry into 
partnership with Moran & Co. 

Mr. B. C. Mitter. The true reason that the defen- 
dants repudiated the assignments was not that they 
considered the practice a fraud on the public, but. 
because the marks had not been included in the 
“Association Groups” of the London Jute Association, 
and lienee the value of the marks had depreciated. 
They had previously enjoyed the benefits of the 
assignment. It was not suggested either in the 
written statements or the grounds of appeal that 
there was no consideration. The assignments des- 
cribe the marks as trade-marks. The defendants 
who are licensees are estopped from denying the 
title of the licensor, or the validity of the license 
in the present action for royalty: see sec. 117, 
Evidence Act, Bigelow on Estoppel, 6th edition, 
p. 598, Terrell on Patents, 5th edition, p. 205. It is 
submitted these marks were trade-marks which were 
indicative of quality and also of the source from 
which the goods came. The practice of leasing these 
marks has been in vogue in the jute trade for thirty- 
three years, and it is submitted this trade-usage will 
be upheld by the Court and will be regarded as a 
further extension on the Common Law incidents of 
trade-marks. 


1914 

Hannah 
v . 
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(1) (1010) I. Ti. R. 38 Calc 110. 
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[Jenkins. 0. J. referred to Atwood v.. Sellor <y Co. 

^ ^ xn view of the' usage being, well established, there 
can be no possibility of deception on the public. A 
trade-mark is property and the only restrictions to its 
transmission is, that the business should also be 
transmitted, and the transmission should not operate 
as a deception on the public -. see Hall v. Barrows 
Manufacturing Company v. Loog {6) 
Machine Manufacturers v. Wilson (4), 
v. Johnston § Co. (5), on appeal 
Orr Ewing (6), Bourne v. Swan $ Edgar 

On the principle 
clearly entitled to 
not trade-marks 
have considered them as 
and the appel- 


Hannah 


Juggernath 

&Co. 


(2), Singer 
“ Singer ” 

Orr Ewing # Go 
Johnston v 

Ld. (7), Edelsten v. Edelsten (8)- 
of the above cases the plaintiffs are 
relief. Assuming that the marks are 
in law, it is clear the parties 
property of very considerable value, 
lants have used the marks and made profits. 

[Jenkins, 0. J. referred to Chanter v 
Edwards v. Dennis (10), Kerly on Trade- 


j 
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[Jenkins C. J. referred to Ex parte Safjery, In re 
Cooke (1), on the proposition that 1 the rules of the 
Jute Association would not bind outside parties.] 

Mr. H. D. Bose (followed). 

[Jenkins C. J. referred to Major Brothers v. 
Franklin fy Son (2).] 

Mr. Sinha, in reply. The reason that the marks 
have become valueless is, that they are now looked 
upon as merely quality marks. ' Assuming that the 
marks were trade-marks, a license is void see Kerly 
on Trade-marks, 4th edition, pp. 395, 467, 468, 
Sebastian 5th edition, p. 607. Though the assign- 
ments make mention of the transmission of the 
goodwill, the real object was the acquisition of the 
marks. It is significant that in none of the assign- 
ments, is there any reference to a single bale of jute, 
the books of the business, or subsisting contracts 
being transferred. 

Mr. Langford James, in reply. If the marks are 
considered to be trade-marks, the assignment was 
vicious, and the onus is on the plaintiffs to shew it 
was not : see the argument of Moulton Q. C. in Pinto 
v. Badman (3). A license to use a trade-mark is 
bad; a fortiori a license to permit others to use the 
trade-mark is bad : per Lord Mansfield in Holman v. 
Johnson (4). The assignment being a fraud on the 
public and against public policy, the defendants must 
succeed. 

On the cross-objections, 

- Mr. H, D. Bose, for the plaintiffs. The claim for 
damages against Haworth and Co. is not pressed. But 
it is submitted a decree for damages should have been 
made against Moran & Co. As a result of the breaches 
of clauses 4 and 7 of the covenants, there has been 

(1) (1876) L. R. 4 Ch. 0. 555, 561. (3) (1891) 8 R. P. 0.181,187. 
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(1) (1876) L. R. 4 Oh. D. 555, 561. 

(2) [1908] 1 K. B. 712. 


(4) (1775) 1 Cowp, Ml, 343, 
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depreciation in the value of the marks : it is because 
the marks have become valueless that the defendants 
have repudiated their agreements. These marks were 
excluded in May 1912 : it would have been enough if 
the plaintiffs had established lowering of the standard, 
without actual removal. The proof of the exclusion 
is that the marks were eliminated from the official 
groups. It was due to the default of the defendants, 
namely, bad packing, that the marks were so excluded 
—the proof is the award of considerable allowances. 
Hence the plaintiffs are entitled to damages, llie 
action for damages is maintainable at the present 
stage, as the defendants have repudiated their obliga- 
tions under the assignments. It is true, that although 
excluded by the London Association the marks are 
still in existence within the six marks group and 
there is nothing to prevent a person from purchasing 
the 3 S mark, if he desires to do so. But not being 
within the Association groups, buyers are more 
critical : 96 per cent, of the contracts are now under 
the London association groups. Moreover the scale 
of allowances for marks not within the London 
Association groups is much higher, as they are 
treated as substitution marks. All this shews that 
there has been a great fall in the value of the marks. 
It is the duty of the defendants to have the marks. 
“ reinstated”: this can be done only at considei- 
bie cost. It will be contended by the defendants 
that clauses 4 and 7 referred not to the official groups 
t the trade groups, and that inasmuch as the marks 
still tenderable under contracts for six marks and 
eigh t marks groups, I here has not been exclusion . 

t it is submitted that the fact of exclusion from the 
official groups establishes that these marks are not 
approved or recognised by the Association to the 
c,™ avtantras thev were, as the official groups include 
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such marks as have maintained a proper standard 
of quality. The depreciation and loss are due to the 
default of the defendants and the measure of damage 
will be the difference between the price paid by the 
plaintiffs for the marks, and the price they would now 
fetch : Conquest v. .Ebbetts (1). 

Mr. Langford James. The claim for damages 
shows up the viciousness of the system of licenses of 
these marks. It comes to this that the licensors allow 
the licensees to deceive the public for a certain period, 
and if the latter do so badly, the licensors claim 
damages, as they would be unable to permit others to 
continue the deception. It is submitted that after 
the decision in British American Tobacco Co., Ld. v. 
Mahboob Buksh (2), and the London Association’s 
official grouping, none of these marks are of any 
commercial value. The main contention on behalf of 
the defendants is, that clauses 4 and 7 referred to the 
trade groups, that is, the six marks and eight marks 
groups and not to any London Associations official 
groups. The trade groups and the official groups are 
quite distinct. Even after the institution of the 
official groups, the trade groups continued to subsist, 
and the marks in suit still find their place in these 
trade groups. Hence there has been no breach of 
covenant. The 3 S mark still has a ready sale, and 
with proper packing can become included in the 
official group. Lastly, the defendants have deter- 
mined the license by repudiation, and are now in a 
position to challenge the title of the plaintiffs : if it 
is contended, the repudiation has not been accepted, 
the answer would be, that, in that case, this action 
for damages is premature. The damages in any event 
would be nominal. 
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(2) (1910) L L. 1188 Calc. 110. 


^ 




272 





1914 


Hannah 


JUGGERNATH 

& Co. 


INDIAN LAW REPOETS. [VOL. XL1I. 


Mr. Avetoom, for Watson. It is admitted that 
the damage to the marks, if any, was suffered before 
this defendant became a partner of Moran & Co. It 
follows, this defendant, would in any event not be 
liable: See section 249 Contract Act. There is 
nothing to shew this defendant derived any profit 
from the marks. 

Mr. H. D. Bose , in reply. With reference to 
Watson the partnership agreement refers to and 
contemplates claims under the license. On the whole 
case my argument is three-fold : — ( i ) the license was 
with reference to the London official groups ; (ii) if it 
be held that the license referred to the trade groups, 
then the term “ removed ” would include the contin- 
gency of official groups being instituted, from which 
these marks were excluded : (Hi) in any event, 
the exclusion of these marks would amount to 


non-recognition ” by the London Jute Association. 


Whichever of these views is taken, the injury having 
accrued owing to the default of the defendants, the 
plaintiffs are entitled, to damages. 

Cur. adv. vult. 


Jenkins C.J. The plaintiffs, Messrs. Juggernath 
& Co. are described in the heading of the plaint as 
a firm carrying on business as jute balers and ship- 
pers and merchants at No. 117, Harrison Road, in the 
town of Calcutta. 

The defendants are E. C. H. Cresswell, H. A. 
Smyth, and Geoffrey Watson, who carry on business 
in co-partnership as Jute Balers, Brokers, and 
Merchants, under the name of Messrs. Moran & Co. at 
11, Lall. Bazar Street, Calcutta, and G. S. Hannah and 
C. L. Smallwood, who carry on business in co-part- 
nership as Jute Balers, Brokers and Merchants under 
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the name of Messrs. W. Haworth & Co. at No. 1, Mission 1914 
Row.. It is alleged in the plaint that the plaintiff firm Hannah 
has been and is the proprietor of four jute trade-marks JrjGGI ! , ENATH 
set forth in the schedule, and the plaintiffs case is that & Go. 
on the 8th of July 1911 the defendants Moran '& Co. jEN1 ^7 G j 
and on the 1st of March 1912 the defendants Haworth 
& Co. acquired the right to use and permit the use of 
these trade marks, and that in return the defendant 
firms severally covenanted to maintain the reputation 
of these marks and to pay an annual fixed royalty of 
Rs. 10,000 in cash, and Rs. 13,500 in bills. These - 
agreements were repudiated by Haworth & Co. on the 
2nd July and by Moran & Co. on the loth August 1912 5 
and the plaintiffs, without assenting to these repudia- 
tions have instituted this suit on the 5th September 
1912, claiming Rs. 3,50,000 as damages on account 
of the alleged depreciation of the trade marks, and 
Rs. 10,000 in cash, and the execution of three several 
drafts for the aggregate sum of Rs. 13,500 for and by 
way of royalty for the jute season 1912-13, or in the 
alternative Rs. 23,500 as damages. 

All the defendants have resisted the claim, and 
the suit has been heard by Iman J. who disallowed 
the claim for damages for depreciation, but passed a 
decree for Rs. 23,500 in respect of the claim for 
royalty. 

Against this judgment three separate appeals have 
been filed one by Haworth & Co. a second by Cress- 
well and Smith, and a third by Watson. 

The plaintiffs have on their side taken cross-objec- 
tions. These several appeals and cross-objections 
have been heard together and will be determined in 
one judgment. 

All the appellants advance one common ground of 
anpeal ; that the plaintiffs had no title to the alleged 
trade marks, that they passed no interest to the 
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defendants, and that there is no legal consideration 
for the obligation attributed to them. Watson makes 

the further point that, having regard to the date of 

his becoming a partner in Moran & Co. April 1912, he 
came under no liability. Thi* plea, ^ever 

expressly limited by Counsel before us to the claim 

for damages, and was not put forward as an answer 

to the claim for royalty. 

We will first trace the title to the alleged trade 

marks asserted by the plaintiffs. _ _ , 

It is said that these marks were originated by 
Burin Coomar Chatterjee, who carried on business, 
presumably in Calcutta, as a jute-baler until his 
death ia 1893, under the two names of S. C. CMtojoe 
•md of M. N. Chatterjee. Apart from sribsidia y 
dealings by way of mortgage and so forth, it is soug it 
t establish the devolution of these marks to the 
nlain tiffs as follows : 

On the 24th September 1904 Surju Coomar Ghatter- 
iee’s widow purported to assign to Landale and 
Morgan, a firm of jute brokers and agents, seven 
marks, including the four in suit, and also the goodwill 
of the business of jute balers formerly carried on y 
Surju Coomar Chatterjee, the consideration being 

Rs. 75,000. , Ar 

On the 26th September 1904 Landale and Morgan 

iu consideration of Rs. 85,000 assigned to Dooli Oliand, 
a baler and dealer in jute trading under tlie style 
or firm of Harsook Das Dooli Chand, these seven 
marks and the good-will of the firm of Landale and 
Morgan “of, into, upon or concerning the said busi 
ness of jute balers formerly carried .on by the said 
S. C. Chatterjee deceased and thereafter by the firm 
in succession thereto and the sole and exclusive right 
to use the said trade-marks or brands mentioned and 
described in the schedule hereunder written and the 
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name of tlie said S. C. Cliatterjee in connection witli 
the said business and to bale jute cuttings, jute 
rejections and all other kinds of jute with and under 
such marks or brands and name and all the estate, 
right, title and interest of the firm therein.” 

On the 8ch of May 1907 Doolicliand purported to 
assign the trade-marks and the business of Surju 
Coomar Cliatterjee to Clocui Cliand Khettan for 
Rs. 3,50,000 and on the 3rd of April 1908 Gocul 
Chand Khettan purported to make a similar assign- 
ment to the plaintiffs for Rs. 1,90,000. 

On the 8th July 1911 the plaintiffs in their turn 
executed an exclusive license for the period between 
the date of the instrument and the 30th June 1914 in 
favour of Moran & Co., of these four trade-marks, and 
it was thereby agreed that the licensees should and 
might at all times during the term peaceably and 
quietly use or employ or permit or authorise others to 
use or employ, exclusively, the trade-marks, anti to 
hold the goodwill of the business of Surju Coomar 
Cliatterjee, the original baler of the marks as far as 
any of the marks were concerned without any lawful 
interruption or interference by the proprietors. On 
the 1st of March 1912 the licensee’s rights were 
assigned to Haworth & Co. 

In India the law of trade marks is not governed by 
statute : there is no statutory system of registration, 
and the rights and liabilities in connection with trade- 
marks are determined by reference to the principles 
of the Common Law of England : British American 
Tobacco Go. v. MaJtboob Buksh (1). 

It. is thus established that a trade-mark cannot 
be assigned or descend in gross ; and this rests on no 
arbitrary rule, but is a necessary consequence of the 

(1) (1910) I. L. R. 38 Oalo. 110, 117. 
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inherent, nature of a trade-mark, for it is a mode of 
representing the origin of the goods to which it is 
attached, or their trade association, and the truth of 
the representation is essential. 

In its strictest meaning the representation of a 
trade-mark may perhaps only be true of its originator, 
but usage lias sanctioned a more liberal treatment 
based on the principle of identification by succession. 

And so successors in business have been allowed 
to use their predecessor’s trade-marks where the repre- 
sentation still continues to be substantially true. 

Can it then be said within the permitted limits of 
deviation from strict accuracy, that the plaintiffs are 
entitled to the trade mark in suit ? 

It must, we think, be taken that Surju Coomar 
Chatter jee was entitled to those trade-marks, and it is 
no obstacle in the way of that view that the subject 
of the marks was a natural product, and he was 
merely their selector, who certified to their good 
quality: Major Brothers v. Franklin fy Son ( 1). Nor 
do we think that it has been shown that the marks 
were so personal to the originator as to be inalienable. 

Surju Coomar Chatterjee carried on the business of 
a baler. He died in September 1893, and the books of 
the Calcutta Baled Jute Association indicate that his 
marks continued to be used from the time of his death. 
This doubtless was with the authority of his succes- 
sors, but whether there was such a disposition of the 
goodwill of the business as would be necessary to 
support this authority, does not appear till 1904. 

In that year we have the assignment by the widow 
in favour of Landale and Morgan, to which we have 
already referred. 

This and each succeeding assignment is expressed 
to be a transfer not only of the trade-marks, but, also 
(1) [1908] I.K.B. 712. 
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of the business of jute balers formerly carried on by 1914 

Surju Coomar Chatterjee. In form, therefore, there Hannah * 

has been compliance with the rule that a trade-mark v- 

can only be assigned together with the good will of ’ Vco. 

the business to which it relates. , „ * 

Jenkins C.J. 

But is this merely a formal compliance without 
any reality, a mere device which ought not to be 
recognised as satisfying the conditions on which a 
successor is entitled to use a trade-mark he did not 
originate ? For the appellants it is contended that it 
is, and in support of this, much and persistent 
reliance has been placed on an argumentative but 
unhappily worded paragraph in the plaint (para- 


graph 4). 


Any one who attempts to express his meaning in 
a single sentence twenty-seven lines in length runs 
the risk of being misunderstood, and the author of 
this paragraph has not escaped the common fate. It 
is possible that the paragraph was an attempt to 
escape from the result of the decision in British 
American Tobacco Co Ld. v. Mahboob Buksh (1), 
and was composed more in reference to that decision 
than to the actual terms of the several assignment^. 
But whether that be so or not, there is no force in 
the argument that the actual terms of those assign- 
ments are affected by the argumentative statement 
in the plaint. 

They in fact purport to transfer the goodwill of 
Surju Coomar Chatterjee & Co. “ Goodwill,” Lord 
Macnagliten has said, “ is the benefit and advantage 
of the good name, reputation and connection of a 
business. It is the attractive force which brings in 
custom. It is the one thing which distinguishes an 
old established business from a new business at its 




(1) (1910) I. L. R. 38 Calc. 110. 
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first start Inland Revenue Commissioners v . Muller 
and Co:s Margarine , Ltd. (1). Manifestly that which 
goes to form the goodwill would vary with the 
nature and conditions of the business. Certainly a 
transferee would be entitled to use the name in which 
the business was carried on and to represent himself 
as carrying on that business. Tnis right passed 
under the several assignments, for, under their terms, 
each assignee became legally entitled to exercise these 
rights, and each assignor lost these advantages. 

& But then it is said that there is no evidence that 
any use was made of these rights, or that any assignee 
carried on the business in the name of Surju Coomar 
Chatterjee, and in particular that it is not shewn that 
Dooli Chand, who had a baling business of his own, 
kept this assigned business separate. 

In dealing with these objections the character of 
this suit lias to be borne in mind and the relations of 
the parties ; it is not brought by one who claims to be 
the owner of a mark against a stranger for infringe- 
ment : it is brought against two firms who are at any 
rate expressed to be licensees and purported to take 
in that capacity. And a licensee shall not be permit- 
ted to deny that his licensor had, at the time when 
the license commenced, authority to grant such 
license (Evidence Act Section 11/). 

The authority of the plaintiffs to grant the license 
under consideration depends upon whether they 
acquired a title to the trade-marks, and this they 
could not acquire in the circumstances of the case 
without an effective assignment of the business of 
Surju Coomar Chatterjee & Co. 

This would seem to preclude the defendants from 
questioning the conditions on Which the plaintiffs’ 
authority rested, that is to say, the acquisition by 
u) [1901] A. C. 217,2231 
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them of the business of S. C. Chatterjee & Co. and 
the trade-marks. The section is positive in its terms 
and we are bound to give full effect to it. Had 
the plaintiffs based their case on the licenses, and 
resisted any attempt to invalidate their title by a 
reference to its history, they would have been within 
the rights ; and we cannot think that their case has 
been prejudiced by the mode in which it has been 
presented. 

At any rate section 117 would cast on the defendants 
the burden of proving that the good will of the 
business had lost its separate existence by merger 
or otherwise, or had not passed to the plaintiffs, to 
support and justify the transfer of the trade-marks, 
and that the plaintiffs had not the authority they 
professed to exercise. This the defendants have not 
done. 

On the contrary it has been urged for what it was 
worth that the association of the names M. N. Chatterjee 
& Co. and S. C. Chatterjee & Co. with the trade-marks 
itself involved carrying on business in the old name. 

Had the defendants proved their allegation of 
misrepresentation on the plaintiffs’ part, that would 
have seriously affected the value of the estoppel on 
which the plaintiffs reJy. 

But no such proof has been given and not one of 
the defendants has gone into the witness box. 

Then it has been contended that the license was in 
gross and therefore was for an illegal consideration, 
or at any rate for no consideration, but the agreement 
purports to vest in the licensees a contractual right to 
the business. The illegality of the consideration has 
not been made out, nor can it be said that there was 
no consideration within the meaning of the Contract 
Act. From the amounts paid or agreed to be paid 
at different times, it is obvious that the marks were 
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1914 regarded as possessing considerable commercial value. 
hInnah Nor must it be forgotten that for the first year of its 

v. term the license was used and paid for and that as a 

J ~ TH result of the year’s working this commercial value of 

— - the marks have been seriously depreciated. Though 

Je™c.J. ^ ]eaging or assigning of trade-marks without a 
real transfer of an existing business is a nullity from 
a legal point of view and in fact deprives them of the 
characteristics to secure which they are recognized by 
law, yet we cannot in the circumstances of this case 
hold that as against the licensees the plaintiffs have 
not a good claim to royalty, and we agree with the 
conclusion at which Imam J. arrived. We only desire 
to add that no objection has been urged before us to 
the form in which the decree in respect of royalty has 
been passed, and we, therefore, refrain from discuss- 
ing it. 

While Imam J. decreed the payment of royalties, 
he dismissed the claim for damages, and to this the 
plaintiffs have taken a cross objection. They rely on 
clauses 4 and 7 of the agreement of the 8th July 1911, 
and allege that the defendants, Moran & Co., permitted 
jute to be packed under the marks which was inferior 
to the quaLity of the standard fixed by the London 
Jute Association for those marks or for the corre- 
sponding marks of the same group, or otherwise com- 
mitted breaches of the rules and regulations of the 
London Jute Association by reason whereof the marks 
have been removed from the respective groups (plaint : 
paragraph 10). 

This claim is now made against Moran & Co. alone, 
and not against Haworths, whose predicament in the 
litigation one cannot but feel to be unfortunate. 

It is conceded by Moran & Co. that the marks were 
included in the London Jute Association groups for 
1911, and not in those for 1912 ; but this, it is argued, is 
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a matter wi-th : which these clauses 4 and '7 have no 1914 
concern. The argument requires an explanation. Hannah 

In the jute trade, marks have been and are largely *’• 

J i-ii' JuGGERNATH 

employed as an assurance of quality. This has led to & Co. 
the establishment of several groups, and among them jBS j^r CJ 
the six marks group was of especial importance. As 
the title suggests, there were six marks in this group, 
and each mark was regarded as an assurance that the 
jute bearing it was up to the standard of a grade 
called “ Firsts ” in the trade. Later on the eight marks 
group was established, and this comprised these same 
six marks and two others that had acquired a reputa- 
tion of merit. It would seem, however, that this 
eight marks group, though largely identical with the 
six marks group, was in fact an independent group ; 


and so contracts were made on the basis of one or 
other of these two groups, or of other groups of marks ; 
for there were many other groups, but with them we 
have no concern at present. 

This then is how matters stood at the commence- 
ment of the jute season 1911-12 or in other words on 
the 1st July 1911. 

At this time the London Jute Association had 
determined to establish its own groups of marks, and 
without attempting to explore the several reasons 
by which they had been influenced to this, it may 
be reasonably surmised that the vicious practice of 
leasing marks and the results of that practice had in 
some measure caused the mischief that this new 
departure was intended to counteract. 

It was an easy mode of controlling the marks in 
use, if only the trade as a whole lent its support ; at 
first apparently this support was somewhat feeble and 
contracts on the basis of the Association groups were 
few; but now they are an important, if not the 
principal, basis of jute dealings. 
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This policy evidently had long been under consi- 
deration, but it did not take definite and announced 
.shape until the 1st July 1911, when a circular was 
issued in the terms appearing in Exhibit No. 1 in this 
case. 

When the London Jute Association thus estab- 
lished groups of their own, they adopted, the marks 
then in use in the trade, and (among others) those of 
the six and eight marks groups. 

There were rules regulating the inclusion or non- 
inclusion of marks in the Association groups, and 
some undoubtedly were more stringent than the trade 
conscience, which had previously regulated — so far as 
it can be said that there was any regulation— the 
recognition by the trade or the Association of the 
marks in use. I may illustrate this by the new rule 
that three penalties might involve the exclusion of a 
mark, a rule of the Draconian order, for it operated 
without reference to the volume of jute that might be 
baled under the mark, and disregarded the average 
standard of quality over the whole range of dealings. 

Three failures in an otherwise excellent coarse of 
dealing might involve consequences from which a 
consistent course of inferior dealing would be exempt. 

We point to this in no spirit of criticism; it is not 
our business or desire to criticise, but to emphasize 
the altered character of Moran’s responsibility if the 
plaintiffs’ reading of the clauses be accepted. 

On the 24th September 1910, when the Association 
marks had not been established, the plaintiffs and 
Morans had entered into an agreement substantially 
the same as that now under consideration and contain- 
ing provisions identical with the dark clauses 4 and 7 
of the agreement of the 8th July 1911. This shews 
that at that time there was an apprehension of the 
risk of non-recognition against which the clauses were 
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directed. But ex hypothesi the risk was mot of exclm 1914 
aion from the Association's groups, for they did not h'annah 

then exist. ' The risk must have been the non-recogni- »• 

. . , JUGBEBNATH 

tion by the Association of the marks then m use by &co. 

^ the trade, a risk which manifestly was not so urgent J 

as that created by the new rules. 

| It was against this old risk, Morans contend, and 

j not the new risk created in 1911, that the 4th and 7th 

' clauses were aimed. 

The plaintiffs see in this line of reasoning' an 
attempt to construe a later by an earlier document; 
but this is hardly a complete statement of the position. 

It is rather an endeavour to place the Court in posses- 
^ sion of the facts which, it may reasonably be said, 

were within the contemplation of the parties when 
i the agreement of the 8th July was executed, and to 

shew that there were conditions apart from those 
created in 1911, to which, in the minds of the contract- 
ing parties, clauses 4 and 7 of that agreement could 
aptly be applied. This seems legitimate, and it be- 
comes of considerable force when it appears that there 
is strong reason to believe that these new conditions 
could not have been known to the contracting parties 
or have been within their contemplation. 

The circular of 1st July 1911 could not have reach- 
j? ed Calcutta by the 8th in the ordinary course of mail, 

j noritloes it clearly appear that it was otherwise com- 

i municated to the parties prior to that date. This is 

important in considering what were the circumstances, 
that is the known circumstances at the time the agree- 
ment was made. 



The phraseology of the two clauses too seems to 
us to aid the view that the risk contemplated and 
accepted did not extend to exclusion from the Associa- 
tion groups. The two clauses evidently refer to the 
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same topic and they speakof the group of trade-marks 
which is recognised by the Association ; but while the 
six marks group may be said to have been recognised at 
the date of the agreement, the Association groups were 
not recognised, but created and established. Mr. H. 
D. Bose, who has argued the whole case admirably on 
behalf of the plaintiffs, points to certain passages in 
Mr. Macleod’ s Evidence as supporting his contention 
that the Association has ceased to recognise the six 
marks group, and at one point there -would seem to 
be some verbal justification for the argument. But it 
seems to turn on the precise force Mr. Macleod placed 
on the word “ recognise,” when under enticement of 
cross examination he gave an affirmative answer to a 
question implying that recognition had ceased. The 
Association then had their own groups and it would 
probably be correct to say that they did not recognise 
any other group as occupying the position it had in 
relation to them prior to the establishment of the 
Association group. But Mr. Macleod, we believe, is 
not so much a grammarian as a man of affairs, and 
passing from the abstract to the concrete, he declares 
that the six marks group can still be the subject of 
a contract under the prescribed London forms, and 
further that contracts on the basis of the six marks 
group enjoy the same facilities for arbitration, etc., as 
are enjoyed by contracts made under the official gr^up. 
We attach more importance to the position thus 
disclosed by Mr. Macleod than to the terms of his 
reply to the question put to him in cross-examination. 

Mr. Bose, however, has suggested that the advan- 
tage of a more favourable scale of allowances has now 
been lost, and that the 3 S marks are now no better 
than substitutes. That may be so where the contract 
is on the basis of the official group ; but it had to be 
admitted that there was nothing to shew this was the 
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case where the contract is on the basis of the six 
marks group, as it still may be if the parties so 
desire. 

It may be that the exclusion of the 3 S marks from 
the Association groups has depreciated the value of 
those marks in their own group, but as we read the 
clauses 4 and 7 this casts no responsibility on Morans’ 
to indemnify the plaintiffs. 

Morans’ contention, therefore is, we think, well 
founded, and we hold that neither clause refers to 
exclusion from the Association groups of marks but 
only from the group of trade-marks recognised by the 
Association, as for example the six marks group. But 
apart from the Association groups, it is not alleged, 
and certainly is not proved, that there has been any 
omission or demission of the marks in suit, or any re- 
moval of them from the six marks group : in fact there 
is every reason to think that they still retain their 
place. So far we have dealt exclusively with the six 
marks group : but what we have said as to that applies 
equally to the other groups, for the case and the 
arguments have proceeded on the basis that what is 
true of the six marks group is, in the circumstances of 
this case, true of all groups in question other than the 
Association’s groups. 

And so we agree with the conclusion shortly and 
clearly stated by Imam, J. as to the plaintiff’s inability 
to recover damages ; and in this view it is unnecessary 
to deal with Watson’s separate contention that section 
219 of the Contract Act protects him from any liability 
in connection with this claim for damages. 

The result is that each of the several appeals, and 
also the cross-objections, must be dismissed. 

By consent we make the order that each party do 
bear and pay his own costs of the several appeals and 
the cross-objections. We say nothing about the paper 
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1914 books. Costs may, if necessary, be taxed as between 
Hannah attorney and client. 
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& Co. Stephen J. 1 agree. 


No refund of money or return of security, given under agreement not 
to prosecute a criminal case, will be allowed unless circumstances disclose 
pressure or undue influence. Mere fear of punishment in a criminal case 
does not constitute undue influence. 

Jones v. Merionethshire Building Society (1) referred to. 


** Appeal from appellate Decree No. 97 of 1912, against the decree of 
Debendra Mohan Sen, Subordinate Judge of Tipperali, dated May 80, 1911, 
confirming the decree of Bipin Behan Ghosh, Munsif of Chandpur, 
dated April 28,1910. : 

(1) [1892] 1 Ch. 173,. 186. 
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Appeals and Cross-objections dismissed. 
Attorney for G. S. Hannali and 0. L. Smallwood: 
M. M. Chatterjee. 

Attorneys for E. C. H. Cresswelland H. A. Smyth: 
Leslie # Hinds. 

Attorney for G. Watson: G. G. Pearse. ■ 

Attorney for Jnggernath & Co : S. C. Mookerjee. 
j. c. 
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RAHIM BUKSH SHIED AR.* 


Undue Influence— Contract— Illegal composition of no?i-compoundahle offence 
— Stifling prosecution — Suit for refund — Contract .dct ( IX of IS 72) 
ss. 16. 19. 
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Second Appeal by Amjadennessa Bibi and others, | 

the plaintiffs. Ahjams-- 

This appeal arises out of a suit for recovery of NBSSA Bibi 
Rs. 680 alleged to have been paid by the plaintiffs to r A him 
the defendants as compensation for compromising a shucdae 
criminal case. The learned Munsif who tried the suit 


dismissed it on the (among other) ground, that the 
consideration for the contract was unlawful and 
opposed to public policy. 

The plaintiffs, then, appealed to the Subordinate 
Judge who, agreeing with the Munsif, disallowed the 
appeal. Hence this second appeal. 

Baba liajendra Chandra Guha, for the appellants. 

Bobu Satish Chandra Chose , for the respondents. 

Holmwood and Chapman JJ. The only point 
raised, in this second appeal, is that the agreement 
really having been in invito , a refund suit can be 
maintained in Court. We have only to point out that 
neither the pleadings nor any issue, nor any finding 
of the lower Courts, nor apparently any evidence 
appears in support of the question of fact that there 
was any pressure upon the plaintiff to pay this money 
in consideration for not being prosecuted. The so- 
called admission of the defendants, in their written 
statement, goes directly to the contrary. 

It is urged that iu every case the fear of punish- 
ment is an undue influence and that if the defendant 
accepts money to screen the plaintiff from punish- 
ment he thereby exerts this undue influence. Of 
the exceptions given by Pollock, the one on which 
alone reliance is placed is “unless the agreement was 
made under such circumstances as between the parties 
that if otherwise lawful it would be voidable at the 
option of the party seeking relief”. It is obviously 
not voidable under section 19 inasmuch as there was 
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1914 no coercion whatever, and we are unwilling to read 
Am ~ n . into section 16 a fictitious use of the dominant posi- 
nessa Bibi tion of the defendant. The law says tliat not only the 
Rahim defendant must have a dominant position but lie 
Buksh must use it, and this has been carefully guarded in 
Shikdar. allthe caseg in En g land to a number of which we 

have been rather unnecessarily referred. The rule 
derivable from these cases can be thus stated : If 
money or security be given under an agreement 
not to prosecute under such circumstances that there 
has been pressure or undue influence, the transaction 
will be set aside and the money or security 
ordered to be returned. There is one rather doubtful 
passage in the judgment of Lord Justice Bowen in 
the case of Jones v. Merionethshire Building Society 
(1), which might be taken to extend the principle 
further; but the learned Judge expressed himself with 
extreme hesitation and abstained from expressing any 
opinion on it. Were we to extend the principle in 
the way we are asked to do by the learned vakil foi 
the appellant, it is perfectly clear that in every case of 
illegal composition of a non-compoundable criminal 
offence a refund can be demanded at law. We have 
no desire and no intention to extend the law to any 
such result. It has been held that section 65 does not 

apply to a case of this kind. 

The appeal is, therefore, dismissed with costs. 


S. K. B. 


Appeal dismissed. 


(1) [1892] 1 Ch. 173, 186. 
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Before Mooherjee and Beachcroft JJ. 

MADHU SARDAR 


KHITISH CHANDRA BANERJEE * 

Insolvency — Interim Receiver — Insolvent's money , attachment of before the 
adjudication order — Provincial Insolvency Act ( III of 1907 ), s, IS , 
cl. ( 2 ), s. 16 , s. 34, cA (2)— Bankruptcy Act of 1SSS (46 <& 47 

Viet. c. 52), s . 40. 

An if iter im receiver is appointed for the protection of the estate of 
tiie debtor for the benefit of the entire body of creditors. 

Ex parte Fox (1) referred to. 

Clause (1) of s. 34 of the Provincial Insolvency Act restricts the opera- 
tion of s« 16, clause (6) thereof. 

A creditor, who had attached a sum of money due to the insolvent 
before his estate vested in the receiver appointed after the adjudication 
order, is entitled to apply it exclusively in satisfaction of his debt. 

Appeal from Original Order by Madkn Sardar 
and another 

One Khitish Chandra Banerjee carried on the 
business of a railway contractor at Damukdia up to 
November 1910 under the authorities of the E. B. S. 
Railway, his head office being at Beliaghatta, 24-Par- 
ganas, where he resided. For the purposes of his 
business he had to advance large sums of money to 
persons who absconded and had to close his business 
in consequence. 

On the 1st August 1912, he applieri to the District 
Judge of 24-Perganas to be adjudicated an insolvent. 

“ Appeal from Order No. 8 of 1913, against the order of H. P. Duval, 
District Judge of 24-Perganas, dated Sep. 30, 1912. 

(1) (18861 L. B. 17 Q. B. D. 4. 
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1914 The order was made on the 80th September 1912. 
Madhu In the meantime an interim receiver had been ap- 
Sardar pointed. Notice was issued at the same time to the 
Khitish Examiner of Accounts of the E. B. S. Railway to pay 
Ghakdra Q our t what was due from the Railway authorities 

Banerjee. tQ the ingolvent> But this sum had already been 

attached in execution of a decree obtained by the 
appellants against the applicant in insolvency and 
paid into the Court of the Munsif of Groalundo, and 
then transferred to the Court of the District Judge 
of 24-Perganas, and thence to the receiver. On the 
30th September, on objection being taken to this 
proceeding, the learned District Judge held that the 
execution made by the Goalundo Court being later 
than the appointment of the interim receive! could 
not prevail against the receiver. 

Against this order the objectors appealed to the 

High Court. 

BabuBrajenclra Nath Chtterjee, lov the appellants. 
I. rely on s. 34, cl. (4) of the Provincial Insolvency Act. 
The money attached was assets realised in the course 
of execution before the adjudication order. 

[Mooker.tee J. Are there other creditors ?] 

Not in the same position as the appellants. 

Regarding the words “assets realised” see s. 285 
of the old Code of Civil Procedure. If realised before 
the adjudication order, it becomes immediately avail- 
able for distribution among the creditors. 

The money was attached after the appointment of 
the ad interim receiver but before the adjudication 
order was made by which the estate of the insolvent 
was vested in the receiver. 

[Moqkebjee J. See s. 16, cl. (dj]. 

This lays down the general rule, which is qualified 
by what is laid down in s. 34. 
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No one appeared for the respondent. 

Mookerjee and Beachcroft JJ. This appeal is 
directed against an order made in the course of a pro- 
ceeding under the Provincial Insolvency Act. On the 
1st August 1912, the respondent, Khitish Chandra 
Banerjee, applied to be adjudicated an insolvent. The 
order was made on the 30th September 1912. Mean- 
while on the 2nd September 1912, the District J udge had. 
appointed an interim reciever under section 13, clause 
(2). Notice was issued at the same Lime to the Exami- 
ner of the Eastern Bengal State Railway to pay into 
Court what was due from the Railway authorities to 
the insolvent. Before this intimation reached the 
railway authorities, the sum in their hands, which 
had been attached in execution of a decree obtained by 
the appellant against the applicant in insolvency, was 
paid into the Court of the Munsif of Goal undo. The 
money has subsequently been transferred by the Goa- 
lundo Court to the Court of the District Judge of the 
24-Perganas, and is now in the hands of the receiver 
appointed after the adjudication order. The question 
in controversy is, whether the appellant, as a creditor 
who had attached this sum before the estate of the 
insolvent vested in the reciever appointed after the 
adjudication order, is entitled to apply it exclusively 
in satisfaction of his claim. The answer must depend 
upon the effect of the order for the appointment of an 
interim receiver. 

Section 13, clause (2) of the Provincial Insolvency 
Act, provides that the Court at the time when the 
insolvency petition is admitted or at any subsequent 
time before adjudication, may, of its own motion or on 
the application of any creditor, make an order for the 
appointment of an interim receiver of the -property of 
the debtor or any part thereof. The object of the 
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Sardar 

V. 
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Oh an dr a 
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appointment is clear from the proviso to the section 
in which it is stated that an order for the appointment 
of an interim, receiver shall not be made unless the 
Court is satisfied that the debtor, with intent to defeat 
or delay liis creditors or to avoid any process of the 
Court, has absconded or has departed from the local 
limits of the jurisdiction of the Court or has failed to 
disclose or has concealed, destroyed, transferred, or 
removed from such limits any documents likely to be 
of any use to his creditors. It is plain that an order 
for the appointment of an interim receiver of the 
property of the debtor is made for the protection of 
the estate of the debtor for the benefit of the entire 
body of creditors. At the stage when the ad interim 
receiver is appointed, no question arises as to the 
distribution of the property of the debtor amongst 
the creditors or as to preference amongst them. This 
view is not opposed to the decision in Ex parte Fox 
(1). It was there held, with reference to the terms 
of section 40 of the Bankruptcy Act, 1883, 146 & 
47 Viet. c. 52) that the period of four months before 
the receiving order, for which the wages or salary 
of any clerk or servant in respect of services rendered 
to the bankrupt is entitled to priority over all other 
debts, include not merely the four months before the 
■ date of the receiving order but also the four months 
before the date of the order of appointment of an 
interim receiver where such appointment has been 
made. It is plain from an examination of the judg- 
ment of Cave J. that such construction was adopted 
with a view to afford protection to clerks and servants 
of the insolvent whom it was obviously the intention 
of the Bankruptcy Act to save. In our opinion, the 
money under attachment in execution of the decree 
obtained by the appellant against the applicant in 


(1) (1886) 17 Q.B.D. 4. 
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insolvency is still available for the satisfaction of 
his claim. We may add that the appellant is also 
entitled to the benefit of clause (I) of section 34 of the 
Provincial Insolvency Act which restricts the opera- 
tion of sectio.ii 16 clause ( 6 ) and is in the following 
terms : Where execution of a decree has issued against 
the property of a debtor, no person shall be entitled 
to the benefit of the execution against the receiver 
except in respect of assets realised in the course of 
execution by sale or otherwise before the date of the 
order of adjudication. In the present case, the sum in 
question had been realised before the date of the order 
of adjudication. It had in fact been transferred by 
the railway authorities to the Goalundo Court where 
the execution proceedings initiated by the appellant 
were pending at the time. From this point of view, 
the appellant is exclusively entitled to the benefit of 
this money. 

The result is that this appeal is allowed, and the 
order of the District Judge made on the 30th Septem- 
ber 1912 set aside in so far as it affects the appellant. 
The appellant will be entitled to take this money in 
satisfaction of his decree. The money will be return- 
ed to the Goalundo Court in order that it may be paid 
out to the appellant and satisfaction entered on his 
decree. 
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Appeal allowed . 
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May 27. 


APPELLATE CIVIL. 


Before Hobnwood and Chapman JJ- 

BISWAMBHAR SHAHA 


RAM SUNDAE KATBARTA* 

Limitation— ’Mortgage suit— Civil Procedure Code {Act V of 1908), 

0. XXXIV, rr, S and 6 — Limitation Act {IX of 1908) Sch. I, 

Art. 181 — Transfer of Property Act {IV of 1832) s. 90 — Personal 

covenant. 

The plaintiff in a mortgage suit, who has his personal remedy at the 
date of the institution of the suit, would not lose liis personal right by 
reason of his not having made the application for personal decree under 0 
XXXIV, r. 6 within three years of the date of the confirmation of the 
mortgage-sale, since applications under 0. XXXIV, r. 6, are not governed 
by Art. 181 of the Limitation Act any more than an application for 
order absolute under 0. XXXIV, r. 3. 

Rahmal Karim v. Abdul Karim (1) and Madhabmoni Dasi v. Pamela 
Lambert (2) referred to. 

Second Appeal by Biswambar Shaba and others, 
the defendants. 

This appeal arose out of a decision of the Subor- 
dinate Judge of Comilla reversing the order of the 
Munsif of Comilla. The facts are shortly these. 
The decree -holder filed a petition under section 90 of 
the Transfer of Property Act for permission to 
proceed against the properties of the mortgagor other 

° Appeal from appellate Decree, No. 1016 of 1912, against the decree 
of Satkowri Haidar, Subordinate Judge of Comilla, dated Nov. 13, 1911, 
reversing the decree of Phanindra Mohan Chatterjee, Munsif of Comilla, 
dated May 20, 191 L 

(1) (1907) L L. R. 34 Calc. 672. (2) (1910) 12 C. L. J. 328. 
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than the mortga gd properties for realisation of 1914 
balance of the mortgage decree. The original mort- biswambhar 
gagor died before the Institution of the suit. His heirs Shaha 
opposed the petition by submitting that the petition, r A m Sundar 
having been presented more than three years after the Kaibabta - 
last execution, was barred by limitation. The learned 
Munsif, holding that Article 181 of the Limitation Act 
applied, rejected the petition. 

Against this order the decree-holder appealed to 
the Subordinate Judge of Oomilla who set aside the 
order of the lower Court and remanded the suit to 
the Munsif for determination of the balance legally 
reeoverable from the defendants otherwise than from' 
the property sold. 

Against this order of the Subordinate Judge the 
defendants appealed to this Court. 


Babu Sasadhar Boy, for the respondent, submitted 
that this appeal should not be heard since the order of 
remand, against which this appeal was preferred, was 
carried out by the first Court without the judgment- 
debtors making any attempt to stay proceedings ot- 
to expedite the hearing of the appeal in this Court. 
There has been great laches. 

Babu D. L. Kastgir, for the appellant, submitted 
that the application of the decree-holder was barred 
by limitation. The fact that the remand order was 
carried out does not matter in the least. The new 
Art. 181 of the Limitation Act applies to a case 
such as this. The Legislature intended to remedy 
the earlier law. 

The present application was under the Civil Pro- 
cedure Code, Order XXXIV, rule 6, and the right 
to apply accrued from the date when the proceeds 
of the sale of the mortgaged property were found 
insufficient. The decisions in Puma Chandra Mandal 


• ■ . 
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v. Radha Nath, Da$s(Y) and Rahmat Karim v. Abdul 
Karim { 2) were no more good law since they were 
decisions under the law of Limitation before the 
amendment of 1908. 

Bobu Sasadhar Roy , in reply. The present law 
of Limitation does not profess to provide for all 
applications. Reads the Preamble where the words 
used are “ law relating to the limitation of the 
suits, appeals and certain applications.” Under 0. 
XXXI Y rule 6 no application is contemplated. It 
merely declares the power of the Court to pass a 
supplementary decree for money against the mort- 
gagor personally. No application is necessary in 
such a case. The mortgagee simply reminds the 
Court to do what it could do of its own motion. The 
decisions referred to by my learned friend were 
still good law and have been followed in Madhab- 
moni Dasi v. Pamela Lambert (8). True, that case 
dealt with an order absolute but in principle there is 
no real distinction. I further rely on Tiluc'k Sing v. 
Parsotein Proshad( 4) which has never been dissented 
from. 

Babu D. L. Kastgir, in reply. The case of 
Madhabmoni Dasi v. Pamela Lambert (8) decided 
that certain applications, though made after the 
amendment of the Code, were merely a continuation 
of applications made before the amendment. More- 
over, that case has nothing to do with an appli- 
cation for a supplementary decree and is therefore 
distinguishable. 


Holmwood and Chapman JJ. This is a second 
appeal arising out of a decision given by the 
Subordinate Judge of Comllla on the 13th November 


(1) (1906) I. L. R. 33 Calc. 867. 

(2) (1907) I. L. It, 34 Calc. 672. 


(3) (1910) 12 C. L, J, 328, 

(4) (1895) I. L. R. 22 Calc. 924 
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1911, holding that a certain application under section 1914 
90 of the Transfer of Property Act was not barred by biswambhar 
limitation and that the suit must be remanded to the Shaha 
Munsif for determination of what balance is legally r am susdar 
recoverable from the defendant otherwise than from Kaibarta. 
the property sold. An appeal was preferred to this 
Court on the loth July 1912, and the first ground was 
with regard to the question of limitation, the second 
ground was with regard to the order of remand, the 
third was the general ground that the learned 
Subordinate Judge has misconstrued the law. That 
can only refer to the law of limitation which was 
the only question raised. 

As regards the remand, we find that the defendants- 
► appellants have been guilty of the greatest laches. 

The appeal which they filed on the 4th May 1912 was 
without the certified copy of the Munsif’s judgment 
and could not be admitted till the 15th July. The 
talcibana was not filed till the 10th January 1913, and 
meanwhile the learned Munsif had heard the remand 
and decided it in November 1912. We have seldom 
met with a case where the appellant deserved less 
consideration from the Court. But as regards the 
question of limitation, it is of course quite open to him 
still to argue that. 

This is the only point which we can consider. It 
* raises a somewhat new point. The mortgage decree 

was passed on the 1st April 1905, the mortgage was 
, dated the 2nd March 1901, the due date was 12th Feb- 

ruary 1902, and the plaint in the mortgage suit was filed 
on the 11th February 1905. On the authority of the 
ruling in Ralxmat Karim v. Abdul Karim( 1), the 
plaintiff had his personal remedy at the date of the 
institution of the suit. The question which has been 
raised in this case is whether he loses that personal 


(1) (1907) I. L. It. 34 Calc. 072. 
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1914 light by reason of his not having made the application 
Biswambhar for personal decree under Order XXXIV, rule 6 within 
Shaha three years of the date of the confirmation of the 
Ram Sundar mortgage sale which took place on the 12th September 
Kaibarta. 1907 . The application which he did make was on the 
31st January 1911. On that date the new Code of 
Civil Procedure was in force, and it is argued that 
Article 181 must necessarily apply to an application 
of this nature. It. was held that the section which 
corresponded to section 181 in the later Limitation 
Act, namely Article 178 did not apply to an application 
by a mortgagee for a supplemental deciee under section 
90 of the Transfer of Property Act, and since the new 
Civil Procedure Code has come into force there has 
been the ruling in the case of Mcidhab moni Dasi v.. 
Pamela Lambs rt(l), where Mr. Justice Moo'kerjee in 
delivering the judgment of the Court follows the 
decision, to which one of us was a party, in Eahmat 
Karim v. A bclal Karim (2), and applies it to Order 
XXXIV, rule 3, which is the case of order absolute in 
a mortgage suit. 

It is urged that what applies to Order XXXIV rule 
3 does not apply to Order XXXIV, rule 6. But we are 
unable to accede to this contention. Not only are 
both the cases in our opinion strictly parallel bat the 
rule of law and justice which was the ratio decidendi 
of the case in Eahmat Karim v. Abdul Karim (2) 
applies as has been shown by Mr. Justice Mookerjee 
to both the cases equally. The passage to which we 
were referred in his judgment may be quoted. “ It 
may be conceded that Article 178 of the Limitation 
Act of 1877 did not apply to applications! beyond the 
scope of the Civil Procedure Code ; but it does not 
follow that that article or the corresponding article 


(1) (1910) 12 0. L. J. 328. 


(2) (19.07; I. L. R. 34 Calc. 672. 
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of the Limitation Act of 1908 applies to all applica- 
tions made in the" course of the suit. It may be biswambhak 
pointed out in the first place that the preamble to the £>haha 
L imitation Act of 1908 states expressly that the object r A m Sundah 
of the Legislature was to consolidate the law of Kaibabta ' 
limitation relating to only certain applications to 
Court ; in other words, the Limitation Act does not 
profess to provide for all kinds of applications to 
Courts whatsoever. The Act certainly does not apply 
to applications to the Court to do what the Court has 
no discretion to refuse (and this is one of those 
matters in which the Court has no discretion to use if 
it is legally recoverable). The words “ legally recover- 
able ” cannot possibly apply to any question of limi- 
tation; “nor can the provisions of the Act be held 
to apply to an application to the Court to terminate a 
pending proceeding the final order in which has been 
postponed for the benefit of the defendant or for the 
convenience of the Court. In cases of this class it has 
been suggested that the right to make an application 
may indeed be deemed to accrue from moment to 
moment. If this view is adopted any exception on 
the ground of limitation cannot obviously be support- 
ed ” ; and in this connection the learned Judge cites' 
the case in Bahmat Karim v. Abdul Karim (1), 
to which we have already referred, and applies it in 
support of the principle which he here lays down. 

It is therefore clear that applications under Order 
XXXIV, rule 6, are not governed by Article 181 of the 
Limitation Act of 1908 any more than applications 
for order absolute under Order XXXIV, rule 3. 

We are, therefore, of opinion that the learned 
Judge was right in holding that the suit was not 
barred by limitation and he was right in making the 
remand, and we dismiss the appeal and direct that all 
(1) (1907) I. L. R. 34 Calc. G72 
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1914 costs including tlie costs in remand be paid by the 

Biswambhar appellant to the respondent. 

Shaha We mark our sense of the defendants’ dilatory 

Ram sundae conduct by doubling the ordinary hearing fee and 
Kaibarta. making it two gold mohurs. 


S. K. B. 


Appeal dismissed. 


APPELLATE CRIMINAL. 
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1914 
June A, 


Before Holmwood and Chapman JJ. 

DEPUTY LEGAL REMEMBRANCER 
v . 

SITAL CHANDRA PAL.* 

Provident Insurance — Company with share capital carrying on business of 
a provident insurance society — Liability to registration as suck before 
receiving premiums — Provident Insurance Societies Act ( V of 1912) ss. 
2 (S\6,7,21. 

A. company having a share capital divided into ■■shares must, if it 
intends to carry on the business of a provident insurance society, be 
registered under the Provident Insurance Societies Act (V of 1912) before 
it receives any premium or contribution. 

Oriental Government Security Life Assurance Co. v. Oriental Assurance 
Co. (1) explained. 

In January 1913, a company entitled the “ New 
King Insurance Co., Ld.’\ with a share capital divided 
into shares, was started in Calcutta for the purpose 
of carrying on the business of a provident insurance 
society, and began to receive premiums without regis- 
tration .under the provisions of the Provident Insur- 
ance Societies Act (V of 1912). Two of the directors, 

O Government Appeal No. 2 of 1914, against the order of D. Swinhoe, 
Chief Presidency Magistrate of Calcutta, dated Sept. 20, 1913. 

(1) (1913) I. L. R. 40 Calc. 570, 578. 
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Sital Chandra Pal and Surendra Nath Chowdliry, were 
thereupon prosecuted before the Chief Presidency 
Magistrate, under ss. 6 and 21 of the Act, for having 
failed to apply for registration ; and the same persons, 
with two others, the secretary and the agent of the 
company, were further charged, under ss. 7 and 21, with 
having received premiums without registration. 

On the 20th September 1913 the Chief Presidency 
Magistrate acquitted the accused by an order in the 
following terms : — 

The prosecution admits that the defendant company is a company 
which has a share capital divided into shares. According to the finding in 
the Oriental Government Security Life Assurance Co., Ld.w Oriental Assur- 
ance Co.. Ld. (1J, the provisions of the Provident Insurance Societies Act 
of 1912 do not apply to such a Company. Accused who are charged under 


1914 

Deputy 
Legal Re- 
membrancer 
v. 

Sital 

Chandra 

Pal. 


that Act are, therefore, acquitted.” 

The Government of Bengal, thereupon, appealed 
against the above order of acquittal. 



Mr. B. C. Mitter, for the Crown. The Magistrate’s 
order is based on a misunderstanding of tlie decision 
in the case lie cites. It was not held there that a com- 
pany with a share capital does not require registration 
under the Provident Insurance Societies Act, 1912> 
if it carries on business as such. Refers to s. 2(8) of 
the Act. 

Mr. N. 0. Sen and Babu Hem Chandra Sen , for 
the respondents, prayed for a nominal sentence only. 


Holmwood and Chapman JJ. This is an appeal 
preferred by the Government against an order passed 
by the Chief Presidency Magistrate, Calcutta, on the 
20th September 1913, acquitting tlie respondents Sital 
Chandra Pal, Surendra Nath Chowdliry, B. P. Gliose 
and Puma Chandra Chose of an offence punishable 
under section 21 of the Provident Insurance Societies 

(1) (191?) I. L. E. 40 Calc. 570, 578. 
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Act (V of 1912). That section provides that any 
provident insurance society which makes default in 
complying with any of the requirements of this Act, 
and every director, manager or secretary or other 
officer or agent of the society who is knowingly a 
party to the default, shall be punished with tine which 
may extend to five hundred rupees, etc. 

The learned Presidency Magistrate on an apparent 
misreading of the judgment of Mr. Justice Fletcher 
in the case of Oriental Government Security Life 
Assurance Co., Ld. v. Oriental Assurance Co. Ld. (1) 
thought that the company in question called the 
“New King Insurance Company, Limited ’ was not. 
amenable to Act V of 1912, inasmuch as it was a 
company which had share capital divided into shares. 
But this is obviously untenable upon the construction 
of the plain wording of the Act in section 2, sub- 
clause (5) where it is stated that a provident insur- 
ance society- means any person or body of persons, 
whether corporate or unincorporate, which receives 
premiums or contributions for insuring money etc- 
That clearly lays down that whether the society 
already in existence is a corporate company before, 
or whether its share capital is divided into shares or 
not, registration under the Provident Insurance 
Societies Act is necessary before business can be 
carried on under the conditions laid down in that 
Act. There is nothing in Mr. Justice Fletcher’s 
judgment to the contrary. It appears that the legal 
advisers of the company were misled, first, by a 
remark which Fletcher J. made in the course of 
the argument; and, secondly, by a passage in his 
judgment at page 578. The remark was that the 
defendant company cannot be a provident insurance 
society as a provident society is not incorporated 
(1) (1913) I L.R. 40 Calc. 570- 
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nnd er tlie Companies Act but registered or inscribed 191-* 
under the Provident Insurance Societies Act. That deputy 
is against the view taken by the Chief Presidency LEaAL Ee - 
Magistrate, for what Fletcher J. says is that a com- MEMB ** NCEK 
pany incorporated under the Companies Act cannot 
be a provident insurance society by reason of its Pal. 
registration under the Companies Act, not that any 
society may not be both a company and a provi- 
dent insurance society ; and again in the passage in 
his judgment at page 578 what he says is that the 
company he was dealing with considered that, by 
issuing policies not exceeding 500 Rupees, they can 
bring themselves under the heading of a provident 
insurance company, and were entitled to carry on 
business untramelled by the provisions of the law. 

This is not so, because under the Provident Insurance 
Societies Act registration has to be made subject to 
certain conditions which are set out in the Act and 
which have to be approved of by the Registrar, and 
these provisions do not apply to a company which 
lias a share capital divided into shares. In saying 
this he . does not say that a company which .wishes 
to carry on the business of a provident insurance 
company need not be registered under the Act, but he 
says that the conditions which are set out in the Act 
obviously do not apply to a company which has 
» already complied with these conditions in its publish- 

ed prospectus under another Act, and what he is 
referring to i.s the form of the policy and he holds 
that, so far from having complied with the law, they 
have simply tried to avoid the provisions of another 
Act, namely, the Indian Life Insurance Act of 1912, 
which were intended to prevent a company from 
embarking in the business of life insurance unless 
and until they had the amount of cash that was 
. necessary for them to deposit with the Governor- 
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General in Council in order to meet their obligations. 
So in this case the Act V of 1912 which is before us 
was intended to prevent the compauy from embarking 
in the business of life insurance unless and until it 
had been registered under the Act. There seems to 
have been a misunderstanding, and the learned Stand- 
ing Counsel, who appears for the Government, does 
not press for anything more than a nominal penalty. 
But a mistake of law cannot take the defendants out 
of the word ‘ knowingly ’ in the section. 

The order of acquittal must, therefore, be set 
aside, and in lieu thereof the respondents Nos. 1 to 3 
will each be fined five Rupees. The respondent No. 4, 
Puma Chandra Ghose, against whom proceedings do 
not seem to have been pressed in the Court below, 
will be exempted from this order. 

We understand that the society has already 
applied for registration but that the Government has 
not yet made rales necessary to carry out the purposes 
of the Act, and, in the circumstances, we are of 
opinion that this conviction should make no difference 
whatever to the result of any such application. 

E. H. M. Appeal allowed. 
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APPELLATE CIVIL, 


Before Stephen and Mu Hick JJ. 

RAM SARAN LALL 

v. 

RAM NARAYAN SINGH.* 

Jaigir — Sanad , construction of — Tenure created by document — Custom- 
Life estate — Use of the words ‘ putra poutradi 1 — Absolute and heritable 
estate — Regulation XX XV II of 1793 s. 15. 

A grant of a jaigir is a grant for life only, but in the absence of any 
custom to the contrary, the addition of the words 4 ‘ putra poutradi ” in the 
grant implies an absolute and heritable estate and passes an estate of 
inheritance. 

Under a sanad patta the ancestor of the plaintiff granted a jaigir 
in the district of Hazaribagh to the grantee and his putra poutradi. On 
the death of the grantee and of his sons without any male issue, the plaint- 
iff, finding that the tenants of the jaigir stopped paying him the rents, 
brought a suit for resumption of the jaigir on the ground that according 
to custom the grant was a service-grant and resumable by the grantor and 
bis representatives on failure of male issue in the line of the grantee, 
and obtained a decree. On appeal to the High Court : — 

Held , that the original grantee took an absolute, heritable, and alienable 
estate and that all bis heirs were capable of inheriting it. 

Ramlal Moolcerjee v. The Secretary of State for India (1) followed. 
Gulabdas Jugjivandas v. The Collector of Surat (2), Bhujang a Rauw 
Ramayamma (3), and Lalit Moihun Singh Roy v. Chukkun Lai Roy (4) 
referred to. 

Perhash Lai v. Rameshwar Nath Singh (5) and Roojnath Konwur v. 
Juggunnath Sahee Deo (6) distinguished. 


1914 
June 16, 


55 Appeal from Original Decree, No. 404 of 1910, against the decree of 
S. 0. Pal, Subordinate Judge of Hazaribagh, Aug. 12, 1910. 

(1) (1881) I. L. R. 7 Calc. 304 ; (3) 1884) I. L. R. 7 Mad. 387. 

L. R. 8 I. A. 46. (4) (1897) I. L. R. 24 Calc. .834 ; 



(6) (1886) 6 S.D. A 1. Rep. 158 
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Appeal by Ram Saran Lall and others, the defend- 
ants. 

Under a sanad patta Maharaja Sambhu Nath Singh 
Bahadur of Ramgarh, the ancestor of the plaintiff, 
Maharajah Ram Narain Singh, granted a jaigir of 
Monza Saiga, Pergana Karanpura, in the district of 
Hazaribagh in 1852, to one Kanai Singh and his putra 
poutradi. Kanai Singh had two sons, Sewbux who 
predeceased him without any issue, and Bansi Lai 
who died subsequent to him in 1897, leaving no male 
issue. After the death of the latter, the plaintiff 
took ~khcis possession of the said Mouza, and some of 
the rents for the years 1897 and 1898 were collected 
by bis tehsildars. Thereafter, the Manager of the 
encumbered estate of Bansi Lai, deceased, brought a 
suit in the Collectorate for arrears of rent against some 
of the raiyats and made the plaintiff a third party 
defendant. The suit was tried, in a summary manner 
without determining the title of the plaintiff and was 
decreed in favour of the said Manager on the ground 
of previous possession. From that date the plaintiff 
was dispossessed from the Mouza and the other raiyats 
of the Mouza stopped paying rents to the plaintiff. 
On the 4th February, 1909, the plaintiff brought this 
suit for resumption of the jaigir of Mouza Saiga and 
for mesne profits against the defendants who were 
the male descendants of the brother of Kanai, and 
alleged that the jaigir s of Ramgar h Raj according to 
-custom were granted in lieu of services to be render- 
ed and were resumable on failure of male issue in the 
line of the original grantee. The defendants in their 
written statement denied that the grant was a service 
grant and that it was resumable on failure of male 
issue in the direct line of the grantee, and alleged that 
the grant was made to their great grandfather, one 
Ragliu Singh, who was the father of Kanai, and not 
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to Kanai, and that the plaintiff's right of resumption 1914 
on the ground of failure of male issue was premature. raAsTran 
T he Subordinate Judge decreed the suit. The defend- Lau - 
ants, thereupon, appealed to the High Court. 

Nabayan 

Babu Umakali Maker jee (with him Baba Man- SlNGH - 
matha Nath Mukerjee and Babu Satindra Nath 
Mookerjee), for the appellants. The words ‘ putra 


poutradi ’ for the purposes of the present case must 
be taken to mean ‘ from generation to generation,’ 
and not descendible only in the male line of descent, 
The case oi Ramlal Mookerjee v. The Secretary of 
State for India (1) has laid down the construc- 
tion to be put on those words. An estate tail-male 
was opposed to Hindu law. This was decided in 
Jatindra Mohan Tagore v. Ganendra Mohan Tagore 

(2) . The words “ putra poutradi ” were words of pur- 
chase and not words of limitation and were recognised 
as such in the cases of Bhujanga Rau v. Ramayamma 

(3) and Lalit Mohun Singh Roy v. Ghukkun Lai Roy (A). 
The case of Perkash Lai v. Rameshivar Nath Singh 
(5) was not applicable. Unless the meaning of those 
words was limited by the word “jaigir”, they must 
be held to convey an estate of inheritance. 

Jaigir was not necessarily a life tenure : see Regu- 
lation XXXYII of 1793, section 15, and Gala bdq.s 
Jugjivandas v. The Collector of Surat (6). Its mean- 
ing must be regulated by the words of the sanad 
and the meaning assigned to it by the Subordinate 
Judge was wrong. None of the other disputed sanads 
contained the words “ putra poutradi ” and, there- 
fore, these sanads must be disregarded . The case of 

(1) (1881) I. L. R. 7 Dale. 304 ; (4) (1897) I. L. R. 24 Calc. 834 ; 

L. 11. 8 I. A. 46, L. 11. 24 I. A. 76. 

(2) (1872) 9 B. L. 11. 377. (5) (1904) I. L. R. 31 Calc. 56 1. 

(3) (1881) I L. 11. 7 Mad. 387. (6) (1878) I. L. K. 3 Bom. 186 ; 


t. R. 6 1. A. 54. 
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Bhagwat Buksh Roy v. Sheo Pershad Sahu (1) was 
relied on. There was no document which proved 
that the. words in controversy meant lineal male 
descendants and confined the grant to the issue in 
tail-male. Those words, therefore, in the sanad meant 
‘from generation to generation’ and conveyed an 
estate of inheritance. That was the meaning to be 
given to them, both in Chota Nagpur and in Bengal. 

There was no evidence in this case to prove the 
existence of custom. When the deed itself purported 
to give an estate of inheritance to the grantee, unless 
the respondent was able to give evidence of custom 
that the words In controversy meant tail-male, he 
could not succeed. The custom must be alleged and 
proved by the party who alleged it. 

Babu Provcish Chandra Mitter (with him Bobu 
Susil Madhub Mullick), for the respondent. The 
cases of Roopnath Konivar v. Juggunnath Sahee 
Deo ( 2 ) and Perkash Lai v. Rameshwar Nath Singh 
(3) were relied on as authorities for the alleged 
custom. The words ‘ putra poutradi’ in Bengal, 
just as the words ‘ naslan baud naslan ’ iu the 
United Provinces, meant an absolute and heritable 
estate. But it was different in Chota Nagpur. The 
only two cases in favour of the appellants, namely, 
the cases of % Ramlal Mookerjee v. The Secretary of 
State for India (4) and Bhujanga Rau v. Rama- 
yamma (5) did not refer to Chota Nagpur and 
•were of no use to them. The other cases referred 
to by the appellants were not cases on customary 
tenure, a jaiyir being essentially a customary tenure. 
Etymologically the meaning of the words ‘ putra 
poutradi ’ was in the respondent’s favour. Their 

(1) (1913)18 0. L. J. 277. (4) (1881) I. L. R : 7 Calc. 304 ; 

(2) (1836) 6 S. D. A. Sel. Rep. 158. L. R. 8 1. A. 46. 

(3) (1904) I. L R. 31 Caie. 561. (5) (1884) I. L. R. 7 Mad. 387. 
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meaning was, subsequently, extended to estate of 1914 
inheritance. At the time of the sanad in 1852 there bamITbah 
was no fixed meaning to the word li jaigir ,, l which Lall 
was then in its transition stage, for it was not clear bIm 
whether it meant a tenure descendible in the male NAnAYAN 
line or a life estate. Originally it meant a life estate : ^ 

see Regulation XXXVII of 1793 section 15 and the 
cases of Gulabdas Jugjivandas v. The Collector of 
Surat (1) and Shrimant Raje Bahadur Raghojirao 
Saheb v. Shrimant Raje Lakshmanrao Saheb (2), 
and gradually it came to mean a tenure descendible in 
the male line. To remove the ambiguity, the words 
‘putra poutradi’ were used in the deed. In 1877, 
jaigir came to mean an estate descendible in the 
male line and resumabie by the grantor after failure 
of male issue. Therefore, in construing the sanad 
that meaning must be put to the document, which 
was intended to have been conveyed by it at the 
time of the execution. 

Babu Manmatha Nath Maker jee , in reply. If 
there was any intention to use the cases Roopnath 
Konwvr v. Juggunnath Sahee Deo (3) and Per hash 
Lai v. Rameshivar Nath Singh (4) as evidence of 
custom, they ought to have been cited and used as 
evidence in the Court of the Subordinate Judge, so 
as to have enabled the appellants to rebut them. 

The custom on which the present suit has been 
based, has not been proved. 

Cur. adv. vult. 


Stephen and MuJjLICK JJ. The plaintiff in this 
case is the zemindar of Perganas Raj Ramgarh which 
includes Mauza Saiga, of which he says that a jaigir 

(1) (1878) I. L. R. 3 Bom. 186 ; (2) (1912) 16 0. W. N. 1058. 

L. R. 6 I. A. 54. (3) (1836) 6 S. 1). A. Sel. Rep. 158. 

(4) (1904) I. L. R 31 Calc. 561, - ' 
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was granted to one Kanai Singh, in 1852. Kanai had 
two sons, of whom one predeceased him, dying child- 
less, and tlie other Bansi Lai succeeded him, but died 
in 1897 without leaving male issue. The plaintiff 
succeeded in collecting rents for two years, but was 
dispossessed by the defendants in 1899. He now sues 
for possession and mesne profits, alleging that he is 
entitled to resume his ancestor’s grant on the failure 
of male issue of the grantee. 

To this claim the defendants set up two defences, 
one based on fact and one on law. The first was that 
the grant was made not to Kanai, as the plaintiff says, 
but to Raghu, KairatV father, of whom the defendants 
are descendants in the male line. There are many 
difficulties about this defence which is not supported 
by the evidence, and it was given up in the lower 
Court, and not raised here, and need not, therefore, be 
further noticed. The second defence raises a question 
of some importance. The facts are that the subject 
matter of the original grant was certainly a jaigir, 
and it was conveyed to Bansi with the words, or 
word, “ putra poutradi ” the significance of which we 
have to determine. Also there is evidence which may 
be summarised by saying that it shows that jaigirs 
granted by the Raj were terminable on the death of 
male heirs, though there is no case to show that this 
was so where the words “ putra poutradi” were used. 

There is good authority for saying that a grant of a 
jaigir is a grant for life only : see Reg. XXXVII of 1793, 
section 15, and Gulabdas Jugiivandas V. The Collector 
of Surat (1). The question is how is this estate 
extended by the addition of “ putra poutradi.” The 
words literally translated are, as we understand 
putra- son, poutra-gmud son, and adi- others, but the 
expression must of course be construed in the first 

(1) (1878) I. L. £. 3 Bom. 186 ; L. R. 6 I. A. 54. 

• ; • r ■ r“. ■ > v 




YOL. XLIL] CALCUTTA SERIES. 



place 


according to 
recognised. 


any construction that has been 
legally recognised. Such a construction is to be 
found in the following cases. In JRamlal Mookerjee 
v. The Secretary of Stats for India in Council (1), 
the Privy Council recognised as correct a construc- 
tion of “ putra poutradi krame ” which regarded 
it as implying an absolute and heritable estate, 
and as passing an estate of inheritance. The prin- 
cipal question there argued was whether the words 
would apply to a female as well as a male descend- 
ant; but the question arose in an administration 
suit and the decision that the words in question 
passed an absolute estate of inheritance cannot be 
treated as obiter. The same view seems to have been 
taken in Bhujcinga Ran v. Ramayamma (2). In 
Lalit Mohan Singh Roy v. Chukkun Lai Roy (3), 
the same words as before were treated by the Privy 
Council in the same way. On the other hand, in 
Perkash Lai v. Rameshiuar Nath Singh (4) this Court 
laid down that in Chota Nagpur the general rule 
recognised by the Privy Council was modified by a 
custom that the words ‘ al aulad” were to be inter- 
preted as limiting a grant to the lineal male descend- 
ants of the grantee, and it is argued, and in our 
opinion cannot be denied, that no wider construction 
can be given to the words u putra poutradi.” But 
this custom was in effect applied only to a village in 
the Pergana Kauda. ' It is stated to be applicable to 
Chota Nagpur, which may mean the Pergana so 
named, or the area now known as the Chota Nagpur 
Division. If the former, the custom does not apply 
in this case ; if the latter, it seems that the decision 
was wider than was necessary on the facts of the case. 

(1) (1881) I. L. R. 7 Calc. 304, 315; (2) (1884) I, L. R. 7 Mad. 387. 

L. R. 8 1. A. 46, 62. (3)(1"""' 1 T " — — 

IA \ ( 1 QfU\ T T, n 31 
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la the case of Roopnath Konwur v.Juggunnath Sahee 
Deo (1), a jaigir was granted “ nussulun->bad-nus- 
sulun ” in lien of services, and a custom that the 
zemindar should resume the grant on the death of the 
jaigirdar without lineal descendants was recognised. 
The limits of the custom are not however prescribed, 
and the custom there acted on is not that which is 
now set up. 

The result is that we see nothing in the cases to 
modify the general rule laid down by the Privy 
Council, in its application to -the present case. 

' Under these circumstances, we hold that the origi- 
nal grantee took an absolute heritable and alienable 
estate; and that all his heirs are capable of inherit- 
ing it. 

The result is that the appeal is allowed, the judg- 
ment and decree of the lower Court is set aside and 
the suit is dismissed with costs here and in the lower 
Court. 

o. m. Appeal allowed. 

(1; (1836) 6 S. D. A. Sel. Rep. 158. 
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CRIMINAL REVISION. 


Before Skarfuddin and Teunon JJ. 

MEREDITH 


Sept, 7. 


SANJIBANI DA SI.* 


Bailiff — Writ or warrant authorizing him to give possession of immoveable 
property — Use by bailiff of reasonable degree of force to effect removal 
of person refusing to vacate — Practice of bailiffs taking strangers as 
assistants — Time of delivery of writ of possession for execution — 
Piecemeal trial of lengthy cases by Magistrates-— Penal Code (Act XLV 
of I860) s. 323 — Presidency Small Cause Courts Act { X V of 1S82) ss. 
43 , 48— Civil Procedure Code (Act V of 190S) 0 . XXI , rr. 35 , 97 
and First Schedule , App. E, Form No. 11 — Practice. 


A bailiff of the Presidency Small Cause Court in the execution of a writ, 
issued under s. 43 of the Presidency Small Cause Courts Act, requiring or 
authorizing him “ to give possession ” of certain premises to the appli- 
cant, may use a reasonable degree of force in order to effect the removal 
of persons bound by the decree and refusing to vacate the same, notwith- 
standing the omission in the writ of words expressly authorizing their 
removal. 

Quaere : Whether the English Common Law or the Civil Procedure 
Code applies to the writ or warrant in question. 

In a writ of possession under the former, words expressly authorizing 
forcible removal are not inserted, but an order u to give possession ” 
authorizes such removal if need be : and, if the Code applies, the omission 
of such words is immaterial. 

0. XXI, r. 97 of the Civil Procedure Code merely provides an additional 
or alternative remedy. 

Where the bailiff proceeded to the premises, and on the occupant’s wife 
refusing to vacate, pulled or dragged her out of the house, and the force 

* Criminal Revision No. 1274 of 1914, against the order of D. Swinhoe^ 
Chief Presidency Magistrate, Calcutta, dated May 20, 1914. 
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used for the purpose caused her, when released, to fall on the ground 
whereby she received slight injuries 

Reid, that he was legally justified in the employment of such amount 
of force, and could not be convicted therefor under s. 323 of the 
Penal Code. 

In such cases it is impossible to calculate or apply with the utmost 
nicety the degree of force, necessary and yet not more than sufficient. 

Observations as to the practice of bailiff’s taking with them as assistants 
persons unconnected with the Court, and as to the time of delivery to 
them of writs for excution. 

Piecemeal conduct of trials by Magistrates condemned. 


On the 31sfc January 1913, at 4 P.M., the petitioner a 
bailiff of the Calcutta Small Cause Court, received a 
writ or warrant, issued under s. 43 of the Presidency 
Small Cause Courts Act requiring and authorizing him 
“ to give possession ” of a portion of premises, No. 4, 
Jagannath Snr’s Lane, then in the occupation of Pnrna 
Chandra Pal and his family, to his brother, Kali Oharan 
Pal. The petitioner, accompanied by Kali Oharan, a 
peon, and a friend named T. G. Bomswetch, said to be 
a detective, proceeded to the house in question where 
he arrived at about 4-30 or 4-45 P.M. The story of 
the prosecution was that they at first directed Purna 
Chandra, who was then in the baithakkhana, to vacate 
the premises, but that the latter asked for 24 hours’ 
time to remove, and next for two hours to finish their 
meal, both of which requests were refused, and that 
the petitioner then called coolies who began to remove 
the articles from the house to the street. The peti- 
tioner and Bomswetch next entered the cookroonl 
where Sanjibani, the wife of Pnrna, was preparing 
their meal, whereupon she left the room with her little 
girl and sat on the ledge outside. The two sahibs then 
ordered the peon to take the child outside the house 
which he did. Sanjibani went into the baithakkhana 
and the petitioner, entering therein, seized her, dragged 
her out into the street, threw her down and, it was 
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alleged, began to kick her. Parna then came out I 

raised her and took her to the house of a neighbour. Meredith 
The. petitioner and Bomswetch were said to have been »• 
drunk at the time. S “C“' 

It appeared that the petitioner met with some 
opposition in delivering possession, and sent several 
messengers to the Burtolla thana for police assistance I 

which did not reach him in time. It was alleged by 
the prosecution that, at about 7 or 7-80 P.M., Puma 
wrote out a letter of complaint, which was signed by j 

Sanjibani, and took it to the thana. At 11-45 P.M. she 
went personally to the thana and lodged an informa- 
tion which was entered in the Bengali “Register of | 

Cases,” in terms set out in the judgment of the High | 

Court, and signed by Purna and Hem Chandra Lahiri, 
the Sub-Inspector. The earlier letter was not embodied j 

in the said register, but in the column intended for | 

the informant’s name, the word “ chilli ” was found 
written above the signature of Parna. In the corre- 5 

spending entry in the English register the word 
“ chitti ” did not appear, but instead were written the 
letters “ 13. B.” which were explained as signifying 
“ Bengali book.” 

Next morning Sanjibani was examined by Fanindra J 

Kumar Gupta, L.M.S., who was said to have given her 
a certificate, and later on she filed a complaint against 
the petitioner and Bomswetch before the Chief Presi- 
dency Magistrate to whom she showed the injuries | 

on her person. On the same day the petitioner 
returned the writ with an endorsement “ Possession « 

given to plaintiff personally at 6-5 p.m. after consid- 
erable difficulty:’ He also made a verbal report 
of the occurrence to Mr. Nuttal, Clerk of the Court, 
and showed a swelling on his head as the result * 

of a blow he said he had received. He was directed 
to submit a written report and did so on the same 
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date. The report was afterwards found lo be missing. 
The Registrar of the Court, having considered 
it to be meagre in details, called for a further report 
which was submitted on the 3rd February 1913. 

The petitioner and Bomswetch were jointly tried 
before Mr. Keays, the Second Magistrate. The trial 
commenced on the 12th March 1913, and concluded in 
an acquittal of both on the 3rd May, after .17 hear- 
ings, on each of which occasions one, two or at most 
three witnesses were examined or cross-examined 
either in whole or part. The High Court set aside the 
order of acquittal, and directed a retrial which came 
on before the Chief Presidency Magistrate on the 5th 
December 1913. The case was heard on 38 days, and 
did not, on several occasions, last more than 10 or 15 
minutes at a time. The arguments were extended 
over portions of six days. Judgment was delivered on 
the 20th May 1914, and the petitioner was convicted 
under s. 323 of the Penal Code and sentenced to a 
fine of Rs. 50, and in default to a fortnight’s simple 
imprisonment. 

The judgment of the Magistrate dealt with the 
evidence in detail, and after finding that the petitioner 
was not drunk, and that the letter of complaint had 
been produced at .the first trial and was genuine, con- 
tinued as fol Lows 

“The defence further contends that the prosecution story as to the 
manner in which the complainant was ejected is untrue. There can be no 
doubt that the accused experienced very considerable difficulty in ejecting 
the females from the house, especially the complainant, and had to send 
three or four times to the thaua to obtain Police assistance to enable him to 
do so. It is not at all likely that after this opposition the complainant, who 
is a pardanashin, would come quickly to the door with a crowd of strangers 
looking on, and go out of the house as stated by the defence, and I do not 
believe that she did so. On a careful consideration of the evidence and the 
arguments adduced by both sides I am of opinion that, the accused had the 
complainant’s child taken out of the house in the hope that she would follow 
it quietly. Finding that she still refused or was reluctant to go out, and Ids 

' ;■ 
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attempt to obtain Police assistance was infructuous, and that it was getting 
late, he became exasperated and pulled or dragged complainant out of the 
house, and pushed or jerked her from him in such a manner as to cause her 
to fall and receive the injuries on her elbow and knee, and caused her 
bodily pain. I find the accused guilty of the offence charged. I do. not 
believe he deliberataly kicked the complainant when she was clown. I 
think it quite possible that be, on seeing her fall, went up to ascertain what 
had happened to her and pushed her more than once with his foot to make 
her rise, and this action of his was taken by the excited on- lookers as a 
deliberate kicking of the complainant and led to the accused being assaulted 
by one of them. I convict the accused under section 323 I. P. G. and 
sentence him to pay a fine of Rupees fifty, and in default a fortnight’s 
simple imprisonment.” 

The petitioner then moved the High Court and 
obtained the present Rule. 


1914 

Meredith ' 
v, 

Sanjibani 

Dasi. 


The Advocate-General ( Mr . G. H. B. Kenrick, K.C.j 
(with hi m Mr. P. L. Boy and Mr. J. W. Chippendale), 
for the petitioner. The Magistrate has not considered 
the main questions of law which govern this case, 
namely, whether the bailiff was legally justified in 
using sufficient force to overcome the opposition of, 
and eject, the complainant, and whether, assuming 
that the bailiff had legal justification for using force 
sufficient to overcome resistance to his execution of 
the order for possession, he used such degree of force 
only as was in the circumstances reasonably necessary 
and was, therefore, justified by law, and so committed 
i no offence under section 323 of the Penal Code, or 

whether, on the other hand, he exceeded such degree 
of force so as himself to become an aggressor. 

The Magistrate appears to have acted erroneously 
■ on the assumption that if any, the slightest, degree of 

force were used by the bailiff, he would be guilty of 
an offence. 


The bailiff was acting in the course of Ms duty 
as a public officer in carrying out an “order for 
possession ”, duly entrusted to him for execution and 
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properly made under sections 41 to 48 of Act XV of 
1882. Refers also to ss. 43 and 44. 

In this connection it is material to bear in mind 
section 79 of the Penal Code. 

Now it is obvious that the bailiff cannot carry oat 
his statutory duty of giving possession of the property 
to the applicant until he has first acquired possession 
of it himself. 

Section 41 contemplates the use of actual compul- 
sion or force, if necessary, in order to obtain possession 
of the property. 

In this respect, the order for possession is directly 
analogous to the English Writ of Possession, which is 
a writ of execution in an action for the recovery of 
possession of land directed to the Sheriff and com- 
manding him “ that you enter the same, and without 
delay you cause the said A. B. to have possession of 
the said land and premises ”. 

As to this old Writ of Possession (or “ habere facias 
possessionem ” as it was formerly called), it has long 
been settled that its authority would justify the use of 
force. 

In Semayne’s Case (1) it was held that, “ when any 
house is recovered by ejectment (the predecessor of an 
action for recovery of possession of land), the Sheriff 
may break the house ( i.e ., the officer may, if necessary, 
break open either the outer or the inner doors of the 
house) and deliver the seisin or possession to the 
plaintiff, for the words of the writ are habere facias 
seisinam or possessionem, etc., and after j udgment it 
is not the house in right and judgment of law of the 
tenant or defendant.” In Tjpton v. Wells (2), it was 
held that the Sheriff or his officers in executing a 
writ of possession must remove all persons from off 
the premises, for if any persons are left thereon the 
(1) (1604) 5 Coke 91. (2) (1559) 1 Leon. 145. 
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execution is not complete •. Halsbury’s Laws of Eng- 
land, vol. 14, p. 77, “ The Sheriff must at once proceed 
to deliver to the plaintiff complete possession of the 
premises turning out by force, if need be, all other 
persons. See also Mather’s Execution Law, 2nd Ed., 
p. 159. 

From' the wording of the order or warrant of pos- 
session : “ this is to require and authorize you the 
bailiff; to give possession of the said piece of land to 
the said plaintiff,” together with the provisions of 
sections 41-44 of Act XV of 1882, it is clear that the 
order of possession was intended to be a mode of 
execution in Presidency towns analogous to the Writ 
of Possession, and that the bailiff, to whom it is 
addressed and who is under the statutory obligation of 
obedience to it, has powers analogous to the Sheriff’s 
officer in England. In other words he has power and 
authority to use such force as may be necessary to 
obtain possession and to eject all persons from the 
premises. If he had not such power, the process would 
be futile, and if persons on the premises might not 
lawfully be removed with force, when they refuse to 
go, there would be an impasse and the legislation 
would become meaningless. 

This being manifestly the law which is applicable, 
it only remains to apply it to the facts of the case as 
4 ascertained by the actual findings of the Magistrate. 

From these it appears (a) that the bailiff at first 
tried to get tne complainant to leave quietly, but she 
refused. She was, therefore, guilty of offences under 
sections 183 and 186, Penal Code. 

He was legally entitled- though the Magistrate 
does not recognize this — to use sufficient force to put 
and keep her outside the house. 

(&) The Magistrate disbelieves and finds against 
the prosecution allegations of a wilful kicking. This 
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seems very material on tlie question of whether the 
force use.d was necessary and reasonable or was exces- 
sive and so unjustifiable. 

(c) The Magistrate forms the hypothesis that “ he 
(the bailiff) became exasperated, and pulled or dragged 
the complainant out of the house, and pushed or 
jerked her from him in such a manner as to cause her 
to fall.” 

Neither the prosecution nor the defence alleged 
this version. The Magistrate does not find that the 
bailiff used excessive violence, i.e., more force than, 
having regard to her resistance, was necessary to eject 
the woman and keep her outside. 

Unless it can properly be held that the bailiff in 
the circumstances used an unnecessary degree of force, 
and as to this there is no finding by the Magistrate, 
he was improperly convicted of an offence. 

Assuming, and this is not inconsistent with the 
actual findings, he used only such force as was neces- 
sary to effect the ejection, he would undoubtedly be 
protected by the Penal Code, sections 78 and 79. 

The Magistrate appears to have overlooked or not 
recognized the fact that the bailiff was a public officer 
acting in the course of his duty under a judicial 
warrant or order requiring him to obtain and give 
possession. He had no option but was in law obliged 
to turn out any person from the premises, and to use 
any force which might be required to get and keep 
such person outside. 

In ail the circumstances the case was decided 
erroneously by the Magistrate without applying the 
correct legal principles. His findings of fact are 
insufficient to support the conviction. 

Babu Manmatha Nath Mukerjee (with him Babu 
Heramba Chandra Guha and Babu, Satindra Nath 
Mukerjee), for the opposite party. Section 48 of Act 
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XY of 1882 renders the provisions of the Civil Pro- 
cedure Code applicable to the case of the present writ* 
0. XXI, r. 35 (1) of the Code provides that possession 
of immovable property shall be delivered, if neces- 
sary, “ by removing any person bound by the decree 
who refuses to vacate/’ The form of the warrant in 
Appendix E, No. 11, states that the bailiff is “ hereby 
authorized to remove ” such person. No such autho- 
rity was given to the petitioners in the present case, 
and he was, therefore, not justifed in using force. 
The proper course for him to have adopted, in the 
circumstances, is indicated in rule 97 of the same 
Order. In any case the findings of the Magistrate that 
he pushed or jerked the complainant so as to cause her 
to fall, and that he pushed her with his foot to make 
her rise, show the employment of unnecessary and 
improper violence, and constitute the offence under 
s. 323 of the Penal Code. 
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Cur. adv. vult. 


Sharfuddin and Teunon JJ. In this case the 
accused petitioner, one H. Meredith, a bailiff of the 
Presidency Small Cause Court, has been convicted 
under section 323 of the Indian Penal Code, and sen- 
tenced to pay a fine of Rs. 50. 

It appears that, at about 4 P.H., on the 31st of 
January 1913, he was entrusted with a writ or warrant 
(Exh. M.) which required and authorized him to give 
possession to the decree-holder, Kali Charan Pal, of 
certain premises then in the occupation of the judg- 
ment-debtor, Purna Chandra Pal. As the warrant was 
to be executed that very day, he forthwith proceeded 
on his errand, reached the premises (No. 4, Jagannath 



Sur’s Lane) at or about 4-30 to 4-45, and, as he reported 
on the 31st, succeeded, “ after considerable difficulty,” 
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in giving vacant possession to the decree-holder at 5 
minutes after 6. 

At 11-45 P.M., a complaint was lodged against 
him and his companion, one Bomswetch, at the 
neighbouring thana. The complaint was made by the 
judgment-debtor Purna Chandra Pal, or by the 
judgment-debtor’s wife, one Sanjibani Dasi, and was 
summarized in the thana ‘Daily Register of cases’ as 
follows : “Assault (i. e., on Sanjibani); abrasion marks 
( child dag ) on both elbows, abrasion mark on right 
knee, and pain all over the body complained (or 
spoken) of ; (she) does not want to go to hospital.” 

On the following day, the 1st of February, the 
woman Sanjibani presented a complaint before the 
Chief Presidency Magistrate. The complaint recites 
that, when required by the bailiffs (Bomswetch was 
then supposed to be a bailiff or assistant bailiff) to 
leave, the husband represented that having had no 
previous notice he was not prepared to move out 
immediately, and prayed for 24 hours’ time. It then 
proceeds to say that being thereby enraged the two 
accused (i) threw out the household articles with the 
help of coolies, (ii) broke the kitchen utensils and 
destroyed the food then under preparation, (iii) had 
the complainant’s child removed from her arms and 
carried out by a peon, (iv) that the accused Meredith 
next caught hold of her by the hand, forcibly dragged 
her out of the house, and pushed her, and (v) that, 
when (in consequence of the push) she fell, both 
accused kicked her. 

The complaint next refers to a medical examination 
by a doctoi, and a certificate furnished by him. and 
also to an information “sent after some time to the 
local thana.” It may be here observed that to the 
charges made in the complaint the husband and other 
prosecution witnesses at the trial added the further ' 
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charge that at the time in question both accused were 1914 j 

drunk. Meredith 

The accused Meredith’s defence is to be found in *• 
the report submitted to the Clerk of the Small Cause p ASIi ‘ 

Court on the 3rd of February. It may conveniently 
be mentioned here that, on the 1st of February, Mere- 
dith had reported verbally to the Clerk, Mr. Nut tab 
and on his orders, had submitted a written report 

J 

which cannot now be found. That such a report was, i 

however, submitted is clear from the evidence of 

Nuttal and also from the evidence of Mr. J. G. Gupta, j 

now an Additional Judge, and at that time Registrar 

of the Court. Mr. Gupta being of opinion that the 

report was lacking in detail required the submission 

of a further report, and this order resulted in the 

submission of the report of the 3rd February (Exli. N). 

That the report of the 1st February should be missing 
is much to be regretted, but for present purposes it is 
sufficient to say that it does not appear that the accus- 
ed Meredith is in any way responsible for the loss. 

In the report of the 3rd February, the bailiff 
states that the judgment-debtor did ask for time, that 
the decree-holder refused to listen, that while coolies 
were removing the household properties, a pleader, 
named K. D. Mitter, appeared, and said that 24-hours’ 
notice should have been given, and directed the 
woman not to leave. The bailiff proceeds to say that 
he then sent four messengers one after the other to 
the local thana for assistance, proceeded with the 
removal of the properties, and had a gliary fetched for 
the women of the house. On the arrival of the ghary 
the complainant went to the door, whereupon the 
bailiff stepped behind her. He continues that, at the 
instance of the pleader already mentioned, first the 
woman and then the judgment-debtor, her husband, 

Med to push past him, and that when he turned to 
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1914 shut the door he was struck two blows on the head 
Meredith from behind. In the report no reference is made, it 
v. may be observed, to the incident of the child. 

S 'XT The case came on for trial before Mr. Keays, the 
Second Presidency Magistrate, who, on the 3rd of May 
1913, delivered judgment acquitting the accused. For 
the purpose of completing this narrative it may be 
mentioned that his findings were (i) that the allega- 
tion that the accused were drunk had no foundation 
in fact; (it) that the bailiff sent at least three mess- 
engers to the local thana for assistance ; (Hi) that the 
evidence regarding the alleged kicking could not be 
accepted; and (tv) that he, therefore, could not act 
on the evidence to the effect that the accused bailiff 
had given the complainant a push. In fact he appears 
to have been of the opinion that the defence was true, 
and that the trifling injuries sustained by the com- 
plainant were sustained in her efforts to push her way 
into the house which she had left. 

Against Mr. Keay’s order of acquittal, the com- 
plainant moved this Court which, on the 23rd of 
October, set aside the order of acquittal as against 
Meredith, and directed his retrial mainly on the 
ground that the trying Magistrate had not enquired 
into the authenticity of a certain letter of complaint 
(now marked Exh. 1) said to have been written by 
Puma, signed by Sanjibani and taken to the thana by 
Purna at 7 to 7-30 on the evening in question. 

The case against Meredith accordingly came on 
for retrial before the Chief Presidency Magistrate, 
Mr. Swinhoe, who, on the 20th of May 1914, delivered 
judgment convicting the accused and sentencing him 
as we have already stated. 

Mr. Swinhoe’ s findings are to the effect (i) that the 
prosecution story as to the letter Exhibit 1 is substan- 
tially true ; (it) that the accused bailiff was not drunk 
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or under the influence of liquor ; (Hi) that the bailiff 1914 
experienced considerable difficulty in ejecting the Meredith 
women of the house, more particularly the complain- »• 
ant, and accordingly sent three or four messengers dasi. 1 
to the tliana for assistance ; (iv) that in the hope of 
inducing the mother to go quietly the bailiff first had 
the child taken out; (v) that this device failing, he 
became exasperated and pulled or dragged the woman 
out of the house; and, lastly, (vi) pushed or jerked 
her from him in such a manner as to cause her to fall 
and so receive the injuries found on her elbows and 
knee. 

He further found that the accused did not deliber- 
ately kick the complainant, but having come to this 
distinct finding he went on to say: “I think it,* 
quite possible that on seeing her fall he went up to 
ascertain what had happened to her, and pushed her 
more than once with his foot to make her rise.” 

Against the conviction and sentence based on these 
findings, the accused moved this Court on the 24th 
July, and being dissatisfied with the manner in which 
the case had been tried, we issued the present Rule in 
order to our examination of the evidence and our 
consideration of the question whether the accused 
had in fact exceeded his lawful authority in the 
execution of the warrant entrusted to him. 

We have now been taken over the whole of the 
evidence, and have had the advantage of hearing the 
learned Advocate-General for the petitioner, and 
Babu Manmatha Nath Mukerjee on behalf of the 
complainant, opposite party. 

The warrant of possession, it is to be premised, was 
one issued under the provisions of sections 41 to 43 of 
the Presidency Small Cause Courts Act (XV of 1882), 
is in the English Common Law form, and “requires 
and authorizes” the bailiff “ to give possession.” 




326 

1914 

Meredith 

v. 

SaJ5JIBA.NI 

Dasi. 



INDIAN LAW REPORTS. [VOL. XLII. 

Tlie contentions of the learned Advocate-General 
then are : ( i ) that to the execution of this warrant in 
the Presidency tow r n of Calcutta the provisions of the 
English Common Law are applicable ; (w) that on the 
refusal of the complainant to vacate, the accused 
bailiff was justified, and indeed, in order to the 
complete execution of the warrant, was required to 
remove the complainant from off the premises by the 
use of such force as might be found ^ necessary ; 
(Hi) that in dragging or pulling the complainant out of 
the house and pushing or jerking her so as to cause 
her to fall, the bailiff did not in fact use excessive or 
unnecessary violence ; (iv) that the passage in the 
judgment regarding the touch or push with the foot 
Joes not embody a finding; and lastly, (v) that the 
more serious allegations of the prosecution having 
been disbelieved, no findings adverse to the petitioner 

should have been arrived at. 

On the other hand, on behalf of the complainant, 
opposite party, it is contended (*) that by reason of 
the provisions of section 48 of the Presidency Small 
Cause Courts Act, the provisions of the Code. of Civil 
Procedure (that is, Order XXI, rule 35) are applicable 
to a writ or warrant such as that now in question; 
(,;{) that by reason of the omission from the writ or 
warrant of the words “ and you are hereby authorized 
to remove any person bound by the decree who may 
refuse to vacate the same,” being the words used in 
warrants issued under Order XXI, rule 35 ( vide form 
No. 11, First Schedule, Appendix E), the accused 
bailiff was not justified in using force, and on show of 
opposition or resistance should have proceeded in the 
manner indicated in Order XXI. rule 9 1 ; (iii) that, in 
any view of the case, in “ pushing or jerking the com- 
plainant from him in such a manner as to cause her to 
fall,” and thereafter “ in pushing her with his foot to 
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make her rise ” he used unnecessary and improper 1914 
violence. Meeeditii 

' - Whether the provisions of the English Common g ^' BANI 
Law or of the Code of Civil Procedure are applicable dasi. 


to the writ or warrant now in question need not, we 
think, be decided in the present case. Under the 
provisions of either law, in the execution of a writ of 
possession, a reasonable degree of force may be used 
in order to the removal of persons bound by the 
decree and refusing to vacate. That the complainant, 
a dependent of the judgment-debtor and asserting no 
independent right to the premises, was bound by the 
decree is not questioned. In a writ of possession 
issued under the English Common Law words ex- 
pressly authorizing forcible removal are not inserted, 
but it is settled law that the order to “give possession” 
authorizes and requires the removal of all persons 
from off the premises by force if need be. In the Small 
Cause Court it appears this form is followed, and" even 
if the Civil Procedure Code be applicable, the omission 
of the words expressly authorizing removal is in our 
opinion immaterial. Order XXI, Rule 97, merely 
provides an additional or alternative remedy. 

We are then unable to accede to the complainant’s 
contention that the trying Magistrate has found as a 
fact that, after the complainant had fallen, the accused 
touched or pushed her with his foot. To say that a 
thing may possibly have happened is not to find that 
it did happen. The Magistrate was evidently not 
prepared to come to a definite finding that the accused 
touched the complainant with his foot, he should have 
said so without ambiguity, and should have omitted 
from the judgment what is mere conjecture. 

We are then left with the finding that “ on pulling 



or dragging the complainant out, the accused pushed 
or jerked her from him in such a manner as to cause 
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her to fall and receive the inj uries found on her knee 
and elbows.” 

The complainant having obstinately refused to 
leave, and the hour being late, it has not been con- 
tended before us that in palling her out of the house 
by her hand, the bailiff, in the view of the law we 
have taken, did more than he was justified in doing. 
But it is contended, and no doubt properly contended, 
that the woman being once on the roadway, it was 
highly improper for the accused to proceed further to 
“ push or jerk her” so as to cause her to fall. It is, 
however, not disputed that between the dragging and 
the so-called jerk there was no interval, and that 
the whole represented one continuous act. In effect, 
then, it comes to this that, when the accused let go 
his hold, the force used for the purpose of pulling 
out the resisting complainant was sufficient to cause 
her to fall. In cases such as this it is impossible to 
calculate and apply with the utmost nicety the degree 
of force necessary and yet not more than sufficient. 
Even, therefore, on the Magistrate’s own findings we 
think that the accused should not have been con- 
victed. 

But we should further say that we are not satis- 
fied that the Magistrate’s findings are correct. We 
need not discuss the evidence at great length, but we 
may observe that the Magistrate has accepted the 
prosecution story with regard to Exhibit 1, the letter 
of complaint said to have been taken to the thana at 
7 or 7-30. That letter is of importance mainly from 
the point of view of the charges of drunkenness and 
kicking, but the Magistrate’s estimate of the value of 
this letter has doubtless largely coloured his view of 
the rest of the evidence. 

We are of opinion that he should not have relied 
upon this letter. It is not referred to in the complaint 
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of the 1st February. It was not put to the prose- 1914 <j- 

cution witnesses in their examination-in-chief. It Meredith 

was mentioned for the first time on the 4th of April „ ”• 

.... Sanjibani 

in a volunteered statement made by Purna during his DAsr. 
cross-examination at the 8th hearing before Mr. Keays, 
and was not produced before the 10th hearing on the 
10th of April. 

In the thana Case Register there is no independent 
entry of the letter and of its receipt at 7 or 7-30. No 
doubt in the “ thana Bengali Case Register” against 
the entry of Sanjibaiii’s complaint at 11-45, in the 
column intended for the signature of complainant, 
above the signature of Purna Chandra Pal, appears the 
word chitti (letter), but in the English Register sub- 
mitted to the Deputy Commissioner at midnight, the 
entry in the corresponding column is merely a reference 
to the Bengali Register implying that the signature 
would there be found. There is no reference to any 
letter, though, according to the correct practice, no 
doubt not invariably followed, the word chitti or 
letter should have been reproduced in the English 
Register. Moreover, the signature of Sanjibani on 
the letter is much more regular and more formed 
than that on the complaint, though in the agitation 
following upon the occurrences of the evening, the 
•reverse was to be expected. No doubt the thana 
Sub-Inspector has supported the prosecution in 
respect of the letter, but it is to be observed that by 
reason of a stormy interview between him and 
Meredith, who went to the thana at about 6-30 to 
complain of the Sub-Inspector’s failure to send assist- 
ance, the Sub-Inspector has obviously reasons for 
irritation against the accused, and it is on his evi- 
dence and on a belated entry relating to Meredith’s 
visit that the discredited charge of drankenness 
largely rests. 
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There has also been some controversy as to the 
medical certificate spoken to by the medical practi- 
tioner, Fanindra Kumar Gupta (L. M. S.). Such 
certificates when filed with complaints in the Chief 
Presidency Magistrate’s Court, it appears, are stamped, 
and then returned for production at the trial. In the 
present case the certificate (Exh. 3) was not produced 
at the trial before Mr. Keays until the 29th of March, 
and it is suggested that it is not the certificate first 
granted and referred to in the complaint. As, how- 
ever, it is not disputed that there were scratches on 
the complainant’s elbows and on the knee, the certifi- 
cate is of importance only in so far as the reference 
therein to “ contusions on the back and loins ” (reduced 
in the doctor’s deposition to an “oval contusion an 
inch in size below the right shoulder ”) supports the 
discredited charge of kicking, we need not enter into 
this question. We may, however, take the oppor- 
tunity of deprecating . the return of such documents 
when once filed. 

We may next observe that the trying Magistrate 
has apparently overlooked the fact that a sanction 
for the prosecution of the witness Krishna Dhan 
Mitter had been granted by the Chief Judge of the 
Small Cause Court, and that this witness and the. other 
witnesses concerned in him cannot, therefore, be 
regarded as wholly disinterested. 

Lastly, we have to say that the witnesses having 
been disbelieved with regard to the graver charges 
brought against the accused, for instance, the charges 
that he was drunk in the execution of his duty, and 
that having thrown the woman down, he deliberately 
stamped upon and kicked her, we are of opinion 
that they cannot be safely believed with regard to the 
small residuum of what the Magistrate has conceived 
to be truth. 
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For these reasons, we make this Rule absolute, 1914 
acquit the petitioner and direct that the fine, if paid, Meredith 

be refunded. Sanjibani 

We might end our judgment here, hut we are of Dasi 
opinion that in the public interest it is our duty to 
comment on the facts brought to our notice in this 
case, in connection with the 'Procedure followed both 
in the Small Cause Court and in the Courts of the 
Presidency Magistrate. 


The arrangements which in the Small Cause Court 
permit of the disappearance of papers, and do not 
permit of their being traced to some officer or person 
who can be held responsible must, in our opinion, be 
defective. 

We have next to observe that in taking with him 
as an assistant one Bomswetck who, it appears, is not 
a bailiff or assistant bailiff or other Court or Govern- 
ment officer, Meredith’s conduct, if not permitted by 
the rules of the Court, was reprehensible. If per- 
mitted by the rules of the Court, the practice, if it be 
a practice, should, we think, be strictly forbidden. 

Lastly, the evidence shows that in this case 
the Writ of Possession, to be executed on the 31st 
January, was not handed over to the bailiff until at 
or about 4 P.M. of that day. The bailiff, it appears, 
protested, but the Clerk of the Court insisted upon 
immediate execution. It would seem to be obvious 
that a writ of this nature, involving in many cases, 
as in this case, the ejectment without notice of persons 
in peaceful possession of their houses should be put 
into execution at a much earlier hour. To do other- 
wise is unfair to the bailiff, must necessarily cause 
much gratuitous hardship, and so bring the Court 
into disrepute. 

Turning now to the Courts of the Presidency 



we have to say that we view with grave 


Magistrate; 
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concern the procedure that has been followed in this 
ease. In the Court of the Second Presidency Magis- 
trate the trial began on the 12th of March 1913, and 
did not close till the 3rd of May. In the course of the 
1 month and 22 days there were so many as 17 
hearings for the examination of witnesses, on each 
occasion one, two, or at most three wit jesses being 
examined or cross-examined either in whole or in 
part. 

In the Court of the Chief Presidency Magistrate 
the re-trial opened on the otli December 1913, and 
judgment was not delivered until the 20th of Mav 
1914. The trial then extended over a period of 54 
months, and in the course of the 54 months, the case 
was put down for hearing on as many as 38 days. 
At 25 hearings, lasting on many occasions apparently 
for not more than 10 or 1 15 minutes, one or more 
witnesses were examined or cross-examined mostly 
only in part. Arguments similarly were spread over 
portions of six days. 

We are aware that the Presidency Magistrates have 
much to do, and it is possibly for this reason that the 
procedure we have illustrated has been adopted. We 
cannot, however, 'too strongly condemn this piecemeal 
method of dealing with cases. So far from econo- 
mising time, by necessitating the preparation of an 
unnecessarily voluminous record, by giving to parties 
and witnesses opportunities for consultation and 
for the concoction and fabrication of evidence, and 
otherwise, the system must necessarily result in much 
waste of public time, while entailing upon parties 
intolerable inconvenience,- loss of time, and expense. 

The procedure is further prejudicial to the course 
of justice inasmuch as the excessive and, in many 
cases, impossible cost involved must necessarily 
deter parties from seeking the best legal advice and 
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assistance. Moreover, it impairs the value of the find- 1 914 
ings ultimately arrived at, inasmuch as in a case dealt Meredith 
with in this manner and proceeding pari passu with N J,‘ BANI 

a large number of cases similarly treated, it cannot dasi. 

be expected that when proceeding to judgment the 
Magistrate will have that lively recollection of the 
evidence so essential to a just conclusion. 

We trust that the Presidency Magistrate's will now 
abandon a procedure so calculated to bring odium 
upon their Courts, and will so arrange their business 
as to enable them to set apart for lengthy cases, certain 
specified days in each week. A trial once opened 
should then proceed throughout the day and, as far 
as possible, from day to day until completed. If so 
dealt with, the present case, which is essentially a 
simple case of hurt, should have been disposed of, and 
satisfactorily disposed of, in two or at most three 
hearings. 

E. h. M. Mule absolute. 
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PRIZE COURT. 

Before Jenkins Co., 

Be CARGO 6^ S. S. RAPPENFELS.* 

Confiscation — Cargo — Enemy ship — Cargo shipped by British subjects 
before declaration of war — War declared whilst cargo at sea— Cai goes 
consigned to German merchants , {in one instance to British merchant)— 
Destination ( Enemy Port)— Contracts Cu.F— Moneys advanced by 
British Banhs against documents of title — Property in goods at time of 
capture . 

On August 4th 1914, war was declared between Great Britain and 
Germany. Before the declaration of war H. S. N. G & Go., British 
subjects, had shipped some bales of jute by a German ship, the S. S. 
Bappenfels of the Hansa Line, and had consigned the goods to D. G. & 
Go., British merchants. G. & Go. and G. W. & Co. had also shipped 
goods by the same ship but had consigned the goods to German merchants. 

The Happen f els was captured at sea after the declaration of war and 
condemned as good and lawful prize at Colombo. The Rap pen f eh was 
sent to Calcutta to have the liability of the cargo to condemnation 
determined by the High Court at Fort William in Bengal. 

Messrs. H. S. N. C. & Co., G. & Co. and G. W. & Co., submitted claims 
for the release of their goods. These claims were disputed by the 
Crown : — 

Held, (i) that in determining the question of liability of the goods to 
confiscation, regard must be had to the property in the goods and not to 
the risk except so far as it may assist the Court in determining the answer 
to the question— u To whom did the goods belong at the time of capture ”? 
(ii) That the sellers did not pass the property in the goods to the buyers 
at the time of appropriating the goods to the contract ; and, (iii) that in 
the circumstances the property in the goods was in the sellers, and they 
were not liable to be confiscated. 

WAR was declared between Great Britain and 
Germany on tbe 4th August 1914. Before the declara- 
tion of war, among other British subjects, Messrs. Hari 
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Singh. Nihal Cliand had shipped on board the S. S. 
Rappenfels, a German ship, some bales of jute and had 
consigned the goods to Messrs. Duncan Campbell & l 
Company, British merchants, a firm carrying on 
business in London, but the destination of the goods 
was Hamburg, a German port. Messrs. Grossman & 
Company and Gladstone Wyllie & Company had 
also shipped goods by the same ship, but the consign- 
ees were German merchants, and are therefore since 
the declaration of war on 4th August 1914 enemy 
subjects. 

The contracts were C. I. F. contracts ; inaccordance 
with the custom of the trade, the consignors received 
advances of money against the documents of title from 
Banks carrying on business in Calcutta, whose agents 
in London would, in the ordinary course of business, 
have realised the moneys due on the contracts from 
the consignees and then have made over to the con- 
signees the documents of title to enable them to obtain 
delivery of the goods. The Banks recovered the 
advances from the consignors. 

The S. S. Rappenfels (David Gardner Brown, 
master) sailed from Calcutta before the declaration 
of war and was captured on the high seas and taken 
to Colombo, where she was condemned as good and 
lawful prize. The Rappenfels was subsequently 
brought back to Calcutta in order that the question 
of the liability of the cargo to confiscation should 
be determined here. The Crown claimed the condem- 
nation of the cargo. 


The Advocate-General (Mr. G. H. B. Kenrick. K.C.), 
for the Crown. The property in the goods had passed, 
the goods are therefore enemy property. The test is 
the answer to the question — “ On whom does the loss 
fall ”? Capture is equivalent to. delivery : see The 
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Copenhagen (1) ; the loss therefore falls on the enemy 
subject. I adopt the arguments of the Attorney- 
General (Sir John Simon, K. 0.) in the case of The 
Miramichi (The Times, November 3rd 1914). 

[Jenkins O.J. The view put forward by the 
Attorney-General as reported in the Times of Novem- 
ber 3rd, in his argument, does not agree with the 
views expressed by Bramwell and Cotton L.JJ. 
in the case of Mirabita v. The Imperial Ottoman 
Bank (2).] 

The following cases were referred to : The Packet 
de Bilboa (3), The Sally (4), The Atlas (5), and The 
Exchange (6). ? 

The character of goods on enemy ships depends 
upon the enemy character of their owner: see articles 
58 and 59 of the Declaration of London ; Lord Ha Ls- 


bury’s Laws of England, Yol. XX Y, page 188, para- 
graph 331 ; Westlake, part II, page 151, and to the case 
of The Jonge Klassina (7) mentioned by Westlake. 

Mr. Pugh, for the claimants Messrs. Hari Singh 
Nihal Ohand. This is a contract for goods to arrive. 
If goods do not arrive, buyers have no liability. The 
English law for the construction of contracts applies. 
Section 19 of the Sale of Goods Act covers this case ; 
the property has not passed. The declaration of 
London, 1909, is quite clear : see Tiverton ; Benjamin 
on Sale, 4th Edition, Chapter YI, page 345, on the rules 
for the determination of passing of property. Here 
before tender of documents there seems nothing to 
prevent sellers from diverting goods and appropriating 

(1) (1799) 1 C. Rob. 288 ; (5) (1801) 3 G. Rob. 299 ; 

1 Eng. Pr. Cases 138. 1 Eng. Pr. Cases 31. 

(2) (1878) 3 Exeh. D. 164 C. A. (6) (1808) Edw. 39 ; 


(3) (1799) 2 C. Rob. 133; 

1 Eng. Pr. Oases 209. 

(4) (1795) 3 C. Rob. 300 ; 

1 Eng. Pr, Gases. 28. 


2 Eng. Pr. Cases 13. 
(7) (1804) 5 0. Rob. 297; 
1 Eng. Pr. Cases 485. 






others ; see cases cited by Benjamin, particularly to 
Shepherd v. Harrison (1); also to Scrutton on Charter 
Parties, 6th Edition, page 163. There is nothing in 
the Sale of Goods Act which contemplates risk being 
the test of property passing. The Declaration of 
London applies only to a state of war and policy 
towards neutrals. A subject’s position must be as 
good as, if not better than, that of a neutral. The 
Sally (2) is in favour of the claimants ; it is an autho- 
rity that there is no right to condemn in a case like 
this, where the contract was made in time of peace or 
without contemplation of war. 

The Advocate-General , in reply, contended that if 
Mr. Pugh’s argument was right, there could never be 
any condemnation. 

[In the other two cases the arguments were, 
mutatis mutandis , on similar lines.] 

Cur. adv. vult. 
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Jenkins C.J. The Eappenfels, a German merchant- 
ship, was captured after the outbreak of hostilities 
by one of His Majesty’s ships of war, and was in 
due course condemned as good and lawful prize by 
the Prize Court in Ceylon. The cargo however was 
released, not absolutely, but merely in order that its 
lia bility to condemnation might be considered and 
determined by this Court. This curious arrangement 
was the result of an understanding between claimants 
of the cargo and the authorities. With its wisdom 
I have no concern, nor do I propose to discuss its 
propriety, for the cargo is now within the limits of 
* this Court’s jurisdiction and no one has questioned 
the Court’s competence to deal with it. On the 
contrary, an adjudication by the Court has been 
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invited by all concerned. The Rappenfels sailed from 
Calcutta on the 2nd of August last, having on board 
the goods which are now the subject of adjudication. 
War had not then been declared, and it is conceded 
on behalf of the Crown that the ship sailed and the 
material contracts relating to these goods were made 
without any contemplation of war ; and that nothing 
has been left undone that should have been done by 
the claimants. The ship’s destination was Hamburg. 
The goods it carried belong to a number of persons, 
and the position of the several claimants is not in all 
cases identical. Certain typical claims have accord- 
ingly been selected as probably governing all or most 
of the rest. It is with these that 1 now propose to 
deal. 

(i) The claims of Messrs. Hari Singh Nihal Chand. 

These claimants carry on business in Calcutta, and 
have been treated for the purposes of this case as 
British subjects. Five lots of jute were shipped by 
them for Hamburg in performance of five contracts 
for sale. The terms of these contracts are set out in 
five separate notes each of which record that Messrs. 
Campbell & Co. of St. Mary Axe bought of the present 
claimants the jute described in the note upon the 
terms and conditions of the London Jute Association 
Contract C. I. F. 

- The contract is for jute “ to arrive ”, and one of the 
terms is that the contract is to be considered cancelled 
for any portion not arriving owing to loss of vessel 
dr other unavoidable causes, but to be valid for any 
portion that may be shipped or transhipped on sellers’ 
account and arrive by any other vessel [clause 6 (d) ]. 

The bill of lading was made out to the order of the 
consignors, the present claimants, and was endorsed 
by them in blank. With regard to three consignments 
the claimants drew bills of exchange. These, in 
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accordance witli the usual course of business in 1914 
Calcutta, they discounted with the Mercantile Bank rTgIrgo 
transferring to the Bank at the same time the bills of F S ; F ®' r g 
lading as security for payment of the bills of _ _ JJ ' 

exchange. The bills were forwarded to London. jENKINS C - J ' 
There they were not accepted but were returned with 
the result that the claimants have repaid the Bank. 

The bills of exchange with the bills of lading in 
respect of the remaining two consignments were passed 
through the Mercantile Bank for collection, but were 
not accepted. The result then is that the goods have 
not arrived and their price has not been paid, and 
the bills of lading are held by the claimants. Policies 
of insurance were taken out by the claimants but 
nothing turns on their terms or conditions. 

In these circumstances, the Advocate-General con- 
tends that the goods were shipped at the consignee’s 
risk, and on this assumption maintains, in accordance 
with instructions emanating from the Secretary of 
State, that they are liable to confiscation even though 
the British vendor is unpaid. His proposition is 
that risk, not property, is the test of liability to 
confiscation. 

Even if this test be accepted, it is difficult to see 
how it can justify condemnation in this case, for 
the dealings with the goods only disclose .sellers and 
buyers both of whom are British ; and though under 
a C. I.F. contract, risk is ordinarily on the buyer, 
this is qualified in this case by the provision which 
makes arrival of the goods an essential term. The 
risk during the voyage was thus on the sellers to the 
extent indicated by this qualification and, in the 
events which have happened, has actually fallen on 
them- This conclusion would entitle the claimants to 
urge that even on the Advocate-General’s own showing 
* no case for condemnation has been made. 


* 
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But as some of the other claims may require a 
decision as to whether property or risk is to be regard- 
ed for the purpose in hand, it will be better to deal 
with that problem at this point. 

Whatever may have been the view in former 
tim.es, International Law now (apart from exceptional 
cases) regards property as the test of liability to con- 
fiscation in the case of neutrals and this finds direct 
expression in the 3rd Article of the Declaration of 
Paris where it is said, “La marchandise netitre, a 
V exception de la contrebande de guerre , n'est pas 
saisissable sous pavilion emiemi.” 

At the the same time the Declaration of London 
(Article 58) declares, “ Le caractere neutre 6u ennemi 
des marchandises trouvees d boy'd d’un navire ennemi 
est determine par le caractere neutre ou ennemi de leur 
proprietaire .” 

Why then should the goods of a 'British subject 
shipped before war was eveu contemplated, be in a 
worse plight ? No reason has been disclosed in the 
course of the argument. 

It is true that these International Declarations 
deal only with enemy and neutral goods, and the 
treatment by a State of its subject’s property is a 
concern not of International but of Municipal Law. 
But the position of a subject’s goods has been con- 
sidered and determined in a British Prize Court. 
Thus in The Packet de Bilboa (1), claim was success- 
fully made by a British merchant for goods shipped 
on an enemy ship before the outbreak of hostilities 
with Spain. 

Sir W. Scott, as he then was, said, “ the question 
is, in whom is the legal title ? Because if I should 
find that the interest was in the Spanish consignee 
I must then condemn, and leave the British party to 
(1) (1799) 2 C. Rob 133 ; 1 Eng. Pr. Cases 209. 


YOL. XLII.] CALCUTTA SERIES. 341 

apply to the Crown for that grace and favour which ^ 
it is always ready to show.” Later he said “ under ji e Cargo 
these circumstances, in whom does the property RA pp E ^ P ^s. 

reside ?” It no doubt is the case that reference is 

made to the incidence of risk, hut as being a test of jEKK1NS 
propertv and not as being in itself the occasion of 
confiscation or exemption. 

That this is so, is, I think, apparent from the 
concluding portion of the judgment where it is said, 

“ I must consider the property to reside still in 
the English merchant ; it is a case altogether differ- 
ent from other cases which have happened on this 
subject flagrante hello. I am of opinion that, on all 
just considerations of ownership, the legal property 
is in the British merchant, that the loss must have 
fallen on the shipper, and the delivery was not to 
have been made till the last stage of the business, 
till they had actually arrived in Spain, and had been 
pat into the hands of the consignee ; and therefore I 
shall decree restitution of the goods to the shipper.” 

There may be cases in which the goods of a subject 
are in greater peril than those of a neutral, but that 
is where the Municipal Law sanctions the confiscation 
of the property of a subject for his illegal acts, as 
where he contravenes the law which forbids to a sub- 
ject commercial intercourse with the enemy. But no 
such ground of confiscation is suggested here. 

The conclusion then to which I come is that in 
determining the question of liability to confiscation 
even in the case of a subject I must have regard to 
the property in the goods and not the risk except so 
far as it may assist me in determining where the 
property is. To whom then did the goods belong at 
the time of capture ? 

They were no doubt sold under a 0. I. F. contract, 
but it was a contract “to arrive” and it was an 

25 
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express term that it should be “ considered cancelled 
for any portion not arriving owing to loss of vessel 
or other unavoidable causes.” 

So, even if risk be regarded as a valuable clue to 
property, in this case the risk during the voyage 
was on the seller to the extent indicated by this 
qualification. 

But what appears to me to be decisive of this case, 
in view of the well-known mercantile usage that 
prevails in Calcutta, is the mode in which the sellers 
dealt with the bills of lading. They were taken to 
their own order and after the dealings I have already 
described, still are in the seller’s possession. 

The fair presumption in the circumstances of this 
case is that the sellers intended to retain and in fact 
did retain, the property in the goods. This was a 
necessary reservation for the purpose of securing that 
method of commercial finance commonly employed 
by Calcutta shippers. 

It will not be inappropriate to quote in support 
of this view certain remarks of Mr. Benjamin to be 
found in Chapter YI, Book II, of his Treatise on Sale 
of Goods (4tl) Edition, p. 345) : . 

“ If A, in New York, orders goods from B, in Liver- 
pool, without sending the money for them there are 
two modes usually resorted to among merchants, by 
which B may execute the order without assuming 
the risk of A’s inability or refusal to pay for the goods 
on arrival. B may take the bill of lading, making 
the goods deliverable to his own order, or that of his 
agent in New York, and send it to his agent, with 
instructions not to transfer it to A except on pay 
ment for the goods. Or B may not choose to advance, 
the money in Liverpool, and may draw a bill of 
exchange for the price of goods, on A, and sell the 
bill to a Liverpool banker, transferring to the banker 





the bill of lading for the goods to be delivered to A 1914 
on due payment of the bill of exchange. Now in Re c AE go 


both, these modes of doing the business, it is impos- r ®p E ^^ g 
sible to infer that B had the least idea of passing the 


property to A, at the time of appropriating the goods jESKISS C - J - 


to the contract. So that although he may write to A> 
and specify the packages and marks by which the 
goods may be identified, and although he may accom- 
pany this with an invoice, stating plainly that these 
specific goods are shipped for A’s account, and in 
accordance with A’s order, making his election final 
and determinate, the property in the goods will 
nevertheless remain in B, or in the banker, as the 
case may be, till the bill of lading has been endorsed 
and delivered up to A.” 

So here, I think, it is impossible to infer that the 
sellers had the least idea of passing the property to 
the buyers at the time of appropriating the goods to 
the contract, and, were I sitting in the High Court’s 
ordinary jurisdiction, I should hold without doubt 
that the property remained in the sellers. 

Is there then any reason why I should not come to 
the same conclusion sitting in Prize ? For I recognize 
that this question of property may be viewed differ- 
ently in Prize from what it would be in a Court 
sitting in its ordinary jurisdiction and that any 
disposition or reservation of property made flagrante 
hello which would defeat the ordinary rules of Prize 
Law is disregarded : The Aho (1). 

But here all arrangements were made in time of 
peace and without any contemplation of war, and 
there is no suggestion of any fraud on the Prize Law. 
There is ample authority to support this distinction 
in favour of transactions concluded in time of peace. 


(1) (1854) Spinks 42 ; 2 Eng, Pr. Cases 285. 


an 




• ' 4 ■ ' \ * ‘>'£-4 

14 : $ 'kbi mb 

sMSilllw 


344 


INDIAN LAW REPORTS. 



[VOL. XLIL 



1914 Thus in The Sally (1), the Commissioners of Appeal 
Re Cakgo said. “ It has always been the rule of the Prize 
ex s. s. Courts that property going 1 to be delivered in the 

enemy s country and under a contract to become the 

Jenkins C. J. property of the enemy immediately on arrival if taken 
in transitu is to be considered as enemies’ property. 
When the contract is made in time of peace or without 
any contemplation of war no such rule exists.” 

The cases of The Vrow Margaretha (2), The Packet 
cle Bilboa (3), and The Vrow Anna Catharina (4), may 
also be cited to the same effect. 

I therefore hold, in the circumstances of this case, 
that the property in the goods is in the sellers, and it 
follows, in the absence of any illegality, that they are 
not liable to be confiscated. 

1 accordingly decline to condemn the goods and 
direct them to be restored for the use of the owner’s 
thereof. 

(ii) Messrs. Gi'ossman & Co. 

This claimant is a British India Company and its 
claim is in respect of goods shipped under four bills of 
lading. 

The purchaser in each case was J. C. Gustav 
Schmidt, and the destination of the goods was 
Hamburg. 

The bills of Jading were in each case made out to 
the order of and retained by the company in accord- 
ance with the commercial usage of Calcutta, to which 
1 have already alluded. For the reasons I have 
explained in dealing with the first claim, I hold that 
the property remained in the seller, and as all the 
material transactions were prior to the contemplation 


(1) (1795) 3 C. Eob. 300 ; 

1 Eng. Pr. Oases 28. 

(2) (1799) 1 C. Rob. 336 

1 Eng. Pr. Cases 149. 


(3) (1799.) 2 C. Rob. 133 ; 

1 Eng. Pr. Cases 209. 

(4) (1805) 5 0. Rob. 15 ; 

1 Eng. Pr. Cases 412. 
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of war, I decline to condemn the goods and direct 
restoration. 

(iii) Messrs. Gladstone Wyllie <£ Co • 

This claim is in respect of jute shipped on the 
Rappenfels in pursuance of three orders. The first of 
these orders was from Luther & Seyfert of Bremen 
for the shipment of goods from Calcutta in through- 
freight to Messrs. Luther & Seyfert Ld., Accra; the 
2nd was from Carl Tessman of Hamburg for the ship- 
ment of goods from Calcutta in through-freight to 
Lagos ; and the 3rd was from Carl Tressman for the 
shipment of goods from Calcutta to Hamburg. 

In each case the bill of lading was made out to the 
order of Messrs. Gladstone Wyllie & Co. It is proved 
in this case that the bills of lading were retained by 
these claimants and are still in their possession as 
the Banks refused to discount bills. 

For the reasons I have stated at length in dealing 
with Messrs. Hari Singh Nihal Chand’s claim, I hold 
the property in the goods is in Messrs. Gladstone 
Wyllie & Co. and, as in this case too, all the trans- 
actions relating to the goods were prior to the contem- 
plation of war, I decline to condemn the goods and 
direct their restoration. 

The order of restoration will in each case be sub- 
ject to the payment of proper charges, if any. 

w. M. C. 

Attorney for the Crown : G. H. Kesteven. 
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Before Fletcher and Richardson JJ. 

KUNJA BEHARI SEAL 

v. 

DURGA PRASAD SINGH.* 

Mineral Rights — Moghali Brahmottar— Grant. 

Moghali Brahmottar grant of a manna does not pass the minerals under 
it to the grantee. 

ffari Naray an Singh Deo v. Sriram Chalcravarti (1) and Jyoti Prasad 
Singh v. Lachipvr Coal Co. (2) followed. 

Sonet Kooer v. Himmut Bahadoor (3) distinguished. 
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May 7. 



Appeal by tlie plaintiff, Kunja Beliari Seal. 

This appeal arose out of a suit for a declaration of 
title and recovery or confirmation of a share of the 
subsoil in the property in suit. The ancestor of the 
defendant, Raja Durga Prasad Singlx, granted mauza 
Jitpur as a Moghali brahmottar to the ancestor of the 
fewari defendants but subject to the payment by him 
of an annual sum of Rs. 16 which the Raja had to pay 
to. the Government as revenue for the said mauza. 
By various conveyances from the heirs of the above 
grantee, the present plaintiff became entitled to a 15 
annas, 2 gandas, 1 kora share of the' subsoil of the 
said mauza and he brought this suit for declaration of 
his title thereto and for recovery or confirmation of 
his possession therein. 

5 Appeal from Original Decree, No. 197 of 1911, against ttie decree of 
Advaita Prasad Dey, Subordinate Judge of Manbhum, dated March 11, 

1 9 1 1 . 

(1) (191 °) L L - R - 37 atllc - 7 ‘^ 3 - (9) (1911) I. L. B, 38 Calc. 845 

(3) 0876) I. L. R. 1 Calc. 391. 
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The zemindar defendant and other defendants 
claiming the subsoil under him contended that the 
Tewaris were merely temporary b'aradars and not 
brahmottardars ; that their interest in the mauza 
was sold in execution of decrees for arrears of rent 
and purchased by others to whom the subsoil rights 
were subsequently conveyed by the zemindar. 

The Subordinate J udge came to the conclusion that 
the Tewaris were not ijaradars but hrahmottardar's ; 
that though ordinarily the grant of a brahmotlar 
meant a gift to a Brahmin of the entire rights of the 
donor, there may, indeed, be limited grants, and that 
where, as in the present case, a rent, however small or 
permanent was reserved, the donor did not cease to 
be the owner, and the grant was not a gift but a lease 
or a permanent tenure and that, therefore, such a 
grant could not and did not convey to the grantee the 
right to the mines unopened at the time of the grant. 

Mr. B. Chakravarli, Babu Shib Chandra Palit 
and Babu Hira Lai Sanyal , for the appellant. 

Babu Mahendra Nath Boy , Babu Lalit Mohan 
Chose and Babu Tarkeslnvar Pal Chowdhry , for the 
respondents. 

Car. adv. vult. 

Fletcher J. The only 'question arising for our 
decision in the present appeal is whether the minerals 
lying beneath the mauza Jitpur in the pargana of 
Jheria passed to the ancestor of the Tewari defendants 
by a Moghali brahmottar grant at a rent of Rs. 16 a 
year by the ancestor of the defendant No. 1. The 
plaintiff has acquired a 15 annas, 2£ gandas share in 
the subsoil of the" mauza from the Tewaris and 
brought the suit for the declaration of his title to 
such share. His claim was resisted by the contesting 
defendants on various grounds, the only one of which 
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it is now material to consider is the defence; that the 
brahmottar granted by the ancestor of the defendant 
No. 1 to the ancestor of the Tewari defendants did 
not pass the minerals to the grantee. The evidence 
before us is small and the case largely depends upon 
what are the proper inferences' of fact to be drawn 
from certain admitted facts. 

There is no document evidencing the grant of the 
brahmottar , although it would appear that it was 
granted more than 100 years ago. At that time it is 
not probable that any one thought of there being coal 
under these lands. In an attempt to prove the origin 
of the brahmottar grant the plaintiff called the 
defendant No. 17 to prove the origin of the grant 
His statement was that he heard from his grand- 
mother, that his ancestor had become degraded for 
some spiritual services rendered to the ancestor of the 
defendant No. 1, and, therefore, the former Raja made 
a gift of the whole of his rights in the mauza. The 
learned Judge very properly refused to accept this 
statement as proving the origin of the grant. 

The only facts proved ar e, first, that the grant was 
a Moghali brahmottar grant; and, secondly, that it 
has been held for more than 100 years at the same rent 
of Rs. 16. From these facts the learned Judge drew 
the inference, that the brahmottar was a permanent 
tenure held at a rent of Rs- 16 a year. He, however, 
came to the conclusion that such a grant did not 
transfer the minerals to the grantee. It is not 
suggested in the present case that there were any 
mines opened on the property at the date of the grant, 
nor that the plaintiff or the persons from whom he 
derives title have a prescriptive right to work any of 
the minerals under the property. The learned Judge, 
therefore, came to the conclusion that the plaintiff 
had not shown that the former Raja parted with the 
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minerals when lie made the brahmottar grant to the 
Brahmin, Behari Tewari. 

I think the learned Judge in this view was 
correct. The present case appears to me to be covered 
by authority. 

The first case to which we have been referred is 
the case of Hari Narayctn Singh Deo v. Srircim 
Chahravarti(l), which is a decision of the Judicial 
Committee of the Privy Council. The contest in that 
case was between the zemindar and certain Goswamis, 
the shebaits of an idol. Lord Collins in delivering 
the' opinion of their Lordships made the following 
remarks : — “ On the whole, it seems to their Lordships 
that the title of the zemindar Raja to the village 
Petena as part of his zemindari before the arrival of 
the Goswamis on the scene being established, as it 
has been, he must be presumed to be the owner of 
the underground rights thereto appertaining in the 
absence of evidence that he ever parted with them, 
and no such evidence has been produced.” I think 
that decision covers the case now before us. There 
can be little, if any, distinction between the case of a 
Moghali debutter and a Moghali brahmottar grant 
It has, however, been argued before us that that 
decision does not apply to the present case, having 
regard to certain remarks made by Lord. Collins in an 
earlier portion of the judgment. But a perusal of the 
judgment convinces me that in using the expression 
“occupancy right”, their Lordships were not con- 
sidering whether the idol was a tenure-holder, or a 
raiyat with an occupancy right or a raiyat with a 
non-occupancy right. It seems manifest to me that 
their Lordships were using this expression as opposed 
to the right of the zemindar who had the proprietary 
interest. 

(1) (1910) I. L. Iiv 37 Gat<j. 723 
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The next case that was cited to ns -was that of 
Jyoti Prasad Singh v. Lachipur Coal Co. (1). The 
facts in that case are indistinguishable from the 
present. The grant in that case was a Moghali 
brahmottar grant. The learned Judges held that 
such a grant, even though permanent, did not pass the 
mines unopened at the date of the grant. Next comes 
the case of Durga Prasad Singh v. Braja Nath Bose 
(2), which was also a decision of- the Judicial Com- 
mittee of the Privy Council. The contest in that case 
was between the persons claiming title from a Digwar 
and the zemindar, and it was held that the minerals 
were vested in the zemindar. Against these decisions 
the appellant relies on the case of Sonet Kooer v. 
Himmut Bahadoor (3). Bat the only point decided 
in that case was that on the failure of heirs of a 
person to whom a permanent tenure had been granted 
the escheat was to the Crown and not to the zemindar. 
But that case has nothing to do with the question of 
what was granted to the tenure-holder in the first 
instance. I think, therefore, that the learned Sub- 
ordinate Judge came to a correct conclusion when he 
held that the Moghali brahmottar grant to the 
ancestor of the Tewari defendants did not pass the 
minerals under the mauza. 

i. Accordingly the present appeal fails and must be 
dismissed with costs. We allow only one set of costs 
to be .divided between the different sets of respond- 
ents who have appeared. The respondents are not 
entitled to the paper-book costs incurred by them. 

Richardson J. I agree that the case is covered 
by authority and that the appeal must be dismissed. 

S, Ei R, , Appeal dismissed. 

(t) (1911) I. L. R. 38 Calc. 845. (2) (1912) I. L. R. 39 Calc. 096:' 

(3) (1876) I. L. R. 1 Calc, 391. 
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APPELLATE CIVIL. 


Before Mooherjee and Beach croft JJ. 

MON I JAN BLBI 

* v. 

DISTRICT JUDGE, BIRBHUM.* 


1914. 

May 15 


Mahomed an Laic— Marriage — Minor — Guardian for marriage , functions 
and position of — Marriage of minor ward, necessity of consent of 
Court for — Functions of Court in such cases —Procedure to he followed 
by the guardian for marriage of Maliomedan infant — Guardians and 
Wards Act (Mill of 1S90) ss. 4(2), 24, 25 , 26, 41, subs. ( 1 ) cl. (d), 
42 suh-s. ( 1 ), 47 cl. (a)— Practice — Order of District Judge not 
appealable. 

In the case of Malioinedans, the words u disposal in marriage” cannot he 
treated as included in the general words “such other matters as the law 
to which the ward is subject, requires ” occurring in s. 24 of the Guardians 
and Wards Act. 

In the absence of express statutory provision to this effect, it cannot 
reasonably be held that the Mahomedan law on tiie subject of guardian- 
ship in marriage lias been, abrogated by implication by s. 24 of the Guard- 
ians and Wards Act 

Where the District Judge of Birbhum, in the matter of the disposal in 
marriage of a Mahomedan female minor in respect of whose person and 
property guardians had been appointed by him, proceeded to select a suit- 
able husband for the minor from the preliminary list of possible candidates 
prepared by his Hindu Nazir (the guardian of the property), in opposition 
to the selection of the guardian of the person (her mother), and of the* 
guardian for marriage (her father’s step-brother), both of . whom had 
initiated these proceedings : . . 

Meld, that the proceedings before the District Judge had been through- 
out irregular. 


0 Appeal from Original Order, No. 74 of 1913, and, in the alternative, 
^ Civil Rule No. 221. of 19 13, against the order of B. Q,.Mitter v Dietrjfct 

Jndge of Birbhum, dated, Dec. h, 19.12,. . ; . A 
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It was not the function of the District Judge to act as match- 
maker. But a ward of Court could not marry without the consent of the 
Court. 

Eyre v. Shaftesbury (1), Jeffrys v, Va?Heswar$tv)arthQ 2), Tonibes v. Elers 
(3), Subhadra Koer v. Dhajadhari Goswami (4) followed. 

Bai Diwali v. Moti Karson (5) disapproved. 

Held , further (after laying down the proper procedure to be followed 
in cases of this description), that the choice had to be made in the first 
instance by the guardian for marriage, and if on the materials before the 
District Judge he was satisfied that the marriage was not unsuitable, he 
was to sanction it. 

Held ) also, that the order of the District Judge was not open to appeal, 
as s. 47 cl. (a) of the Guardians and Wards Act read with s. 43, sub-s. (2) 
and ss. 24, 25 and 26 did not cover the case. 

Appeal by Monijan Bibi and another and, in the 
alternative, Civil Rule on behalf of the said Monijan 
Bibi against the District Judge of Birbhum as the 
opposite party. 

The material facts connected with this case are 
briefly as follows. By an order of the District Judge 
of Birbhum, dated 12th February 1910, one Monijan 
Bibi had been appointed guardian of the person of 
her minor daughter Asia Bibi, the Nazir, who was a 
Hindu, being appointed guardian of the property. On 
the 22nd May 1912, an application was made. to Court 
by the mother and one Elat Mullick, a step-brother 
and nearest agnate of the said minor’s father who 
claimed to be the guardian for marriage, for directions 
as to a suitable marriage of the infant. They had 
selected one Ishaq, and an objection was taken to him 
by the minor’s father’s cousin. The minor also 
approved of Ishaq before the District Judge. The 
Nazir, however, as ordered by the Court, submitted a 
report, after exhaustive enquiry, stating the qualifica- 
tions of various eligible young men of the village who 

(1) (1723) 2 P. Wins. 103, 112. • (3) (1747) 1 Dick-. 88. 

(2) (1740) Barn. Cli. 141, 144. (4) (1911) 15 0. L. 1. 147. 

(5) (1896) I. L. R. 22 Bom. 509. 
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could be considered suitable. Ultimately the District 
Judge himself proceeded to select a suitable husband 
for the girl from the list prepared by the Nazir, and 
agreeing with the opinion of the minor’s maternal 
grandfather, by his order, dated 6tli December 1912, 
sanctioned Asia’s marriage with one Belzar, the son of 
a respectable co- villager named Rahil, holding that 
Elat who claimed to be the minor’s guardian for 
marriage had no locus standi in those proceedings. 
Being aggrieved by this order the said Monijan Bibi 
and Elat Mul lick preferred an appeal to the High 
Court; and in the alternative Monijan Bibi filed a 
motion under s. 115 of the Code of Civil Procedure and 
obtained a Rule on the District Judge of Birbhum to 
show cause why the order complained of should not 
be set aside. 



. "■ 1 

1914 

Monijan 
Bibi 
v. 

District 
Judge, 

Birbhum. 





Balm Naresh Chandra Sinha, for the appellants 
and petitioner. Both the paternal uncle and mother 
of tile minor agree that she should be married to a 
certain person. The District Judge had no juris* 
diction to interfere with their discretion and to direct 
that the minor be married to some other person. 
Under the Mahomedan law, the paternal uncle and 
the mother are preferential guardians for marriage. 
The Kazi, whose functions are now exercised by the 
District Judge, is the guardian for marriage only 
when the uncle or the mother are dead : vide Ameer 
Ali’s Mahomedan Law, Vol. II, pp. 280-282 (3rd edi- 
tion) ; Shama Charan Sircar, Vol. I, p. 329 ; Tyabjee’s 
Mahomedan Law, pp. 91, 92 ; Baillie’s Digest pp. 45-46. 

No one appeared for the opposite party. 

Cur. adv. vult. 


Mookerjee and Beachcroft JJ. We are invited 
to set aside, in the exercise of our appellate or of our 
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revisional jurisdiction, fin order, which purports to 
have been made by the District Judge under the Guar- 
dians and Wards Act, for the marriage of aMahomedan 
girl, in respect of whose person and property guardians 
iiad been previously appointed by him. On the 12th 
February 1910, the District Judge appointed the mother 
of the infant as guardian of her person and the Nazir 
of the Court as the guardian of her properties. The 
order, however, was not communicated to the Nazir, 
and lie does not appear to have had. any hand in the 
management of the estate, till quite recently, when the 
fact was discovered that the Nazir had never been 
apprised of his appointment. The proceeding now 
before us was initiated on the 22nd May 1912. when an 
application was made to the Court by the liio.tliei and 
by another person who claimed to be the half-brother 
of the father of the infant, for directions as to a suit- 
able marriage of the girl. Objection was taken by a 
cousin of the father of the infant, who intimated to the 
Court that the selection of a bridegroom as made by 
the applicants was entirely unsuitable. The District 
Judge thereupon directed the attendance of all near 
relations of the girl, and also ordered the girl to be 
produced in Court if the mother had no objection. On 
a later date, the girl was brought before the Court ; 
the District Judge then directed his Nazir, Babu Sara- 
dindu Ohakravarti, a Hindu gentleman, to go to the 
village and after consultation with persons interested 
in the welfare of the minor, to submit a list of likely, 
bridegrooms,- stating their qualifications and position 
iii society and making his recommendation with 
reasons. Objection was taken by the mother and .the 
alleged uncle' • to 1 the adoption of this course on the 
ground that it involved a supersession of the person 
entitled -under the Mahomedan law - to. act as , the 
guardian for. marriage. No heed was paid to this, and; 
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on the 16th August, the Nazir submitted his report. 
On the 27th September, the girl was produced again 
before the Court and she expressed her preference for 
a young man named Ishak. On the 4th October, the 
District Judge further considered the matter, and 
although he came to the conclusion that the Court 
could not undertake to perform the functions of a 
match-maker, he called upon the mother to nominate 
three of the young men mentioned in the.report of the 
Nazir. On the 6th December, the District Judge 
recorded in the order sheet that the mother had failed 
to comply with the order of the 4th October, and he 
accordingly proceeded to select a suitable husband for 
the girl on the basis of the report submitted by the 
Nazir. This order is assailed before us as made 
without jurisdiction. In our opinion, the proceed- 
ings before the District Judge have been throughout 
irregular. 

The Guardians and Wards Act does not make 
specific mention of the disposal in marriage of an 
infant in respect of whose person a guardian has been 
appointed by the Court, although section 41, sub-section 
(7), clause (d), provides that the powers of a guardian 
of the person cease in the case of a female ward by her 
marriage to a husband who is not unfit to be guardian 
of the person, or if the guardian was appointed or 
declared by the Court, by her marriage to a husband 
who is not in the opinion of the Court so unfit. The 
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term “guardian” is defined in section 4, clause (2) to 
mean a person having the care of the person of a 
minor or of his property or of both his person and 
property. Section 24 then prescribes the duties of a 
guardian of the person in these terms ,• “ A-guardian 
of the person of a ward is charged with the custody of 
the ward and must look to his support, health and 
education, and such other matters as. the law to which 
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the ward is subject requires”. It is remarkable that 
while the Legislature makes specific mention of sup- 
port, health and education, no reference is made to 
the marriage of the minor. If we assume that the in- 
dividual who has by law the right and duty of dispos- 
ing of a boy or girl in marriage may be said to have 
for that limited purpose the care of his or her person, 
the question remains whether “ disposal in marriage” 
can be treated as included in the general words, “ such 
other matters as the law to which the ward is subject 
requires ”, which find a place in the concluding 
portion of section 24. The answer must plainly be in 
the negative in the case before us ; we need not express 
any opinion as to what the answer may be in cases 
where the parties are not Mahomedans. In the first 
place, under the Maliomedan law, which applies to 
the parties before the Court, the guardian of the person 
of an infant is not necessarily the guardian for the 
marriage of the girl. In the second place, the Maho- 
xnedan law does not require that the guardian should 
provide suitable marriage for his ward, though it 
gives him the power to contract a marriage for the 
infant. The Maliomedan law does not impose upon 
guardians any religious obligation to provide suitable 
marriages for their wards; indeed, their power is so 
restricted that, where a minor has been given in 
marriage by a guardian other than the • father or 
paternal grandfather, the minor has what is called the 
option of puberty, or option of repudiation, on attain- 
ment of age. We have, therefore, two fundamental 
positions under the Maliomedan law, namely, first, 
the right of giving a male or female minor in marriage 
falls upon a line of guardians different from that to 
which the management of his property is entrusted and 
also from that to which the .custody of the person is 
confided ; and, secondly , That although the intervention 
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of a guardian is an essential condition to the validity 
of the marriage of a minor, it is not obligatory upon monijan 
the guardian of the person, nor even upon the guardian U | BI 
for marriage, to provide a suitable marriage for the distkict 
ward [Macnaghten, Chapter VII, Articles 14, 16 ; birb^om. 
Baillie, Book I, Chapter IV, page 45 ; Hamilton’s 
Hedayah, Volume I, Book I, Chapter II, pages 36, 37 
and 39; Ameer Ali, Volume II, pages 280 — 282 (third 
edition); Shama Charan Sircar, Volume I, page 329; 

Abdur Rahman, Articles 34—37 and 41 and 42.; Abdur 
Rahim, page 331]. It cannot reasonably be held 
that the Mahomedan law, on the subject of guardian- 
ship in marriage, has been abrogated by implica- 
tion by section 24 of the Guardians and Wards Act. 

One would have expected to find a specific statu- 
tory provision to this effect if the Legislature really 
intended to interfere with the rule of Mahomedan 
law which assigns the function of guardianship in 
marriage of an infant, under the name of jabr, to 
relatives who are not necessarily those entitled to 
the general care and direct custody ( hisanat ) of the 
person of the infant. The view we take is supported 
by the opinion of Sir Roland Wilson (A nglo- Maho- 
medan Law, Arts. 90 and 117). 

The question next arises, What is the true function 
of the District Judge in the matter of the disposal 
in marriage of a Mahomedan minor in respect of 
whose person a guardian has been appointed by him ? 

We are not prepared to accept the extreme view that 
the marriage of an infant, who is a ward of Court, 
may be allowed to take place without the sanction 
or even the knowledge of the District Judge, although 
such view appears to have been indicated in Bai 
Diwali v. Moti K arson (1). It would, we think, be 
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contrary to first principles to hold that, although a 
minor is a- ward of Court, an obviously unsuitable 
marriage may be arranged for her, while the Court is 
powerless to • prevent what would manifestly be an 
irrevocable act permanently injurious to her best 
interests for life. If this view were not maintained, 
grave complications might also arise, because under 
section 41, sub-section (/), cl. ( d ), the powers of the 
guardian of the person cease, when such guardian has 
been appointed or declared by the Court, only when 
the marriage has taken place with a husband who 
is not, in the opinion of the Court, unfit to be guar- 
dian of the person of the girl. This clearly indicates 
the desirability, if not the absolute necessity, of the 
sanction of the Court, before the marriage is arranged 
and solemnised.. We hold accordingly that a ward of 
Court cannot marry without the consent of the Court. 
This indeed has been recognised as an elementary 
principle in the law of England [ Eyre v. Shaftes- 
bury (1), Jeffrys v. p anteswarstwarth (2), Tombes v. 
Elers (3)] and it has been repeatedly held that if a 
proposed marriage is unsuitable, the Court can, as 
representing the Sovereign in whom the guardian- 
ship of all infants is, in theory, vested, restrain the 
marriage, even though the guardian or the father 
has given his consent : Gordon v. Irwin (4), Wellesley 
v. Beaufort (5) affirmed by the House of Lords 
Wellesley v. Wellesley (6). This view was accepted 
as applicable to the case of a Hindu minor for whom 
a personal guardian has been appointed by the Court, 
in Subhadra Koer v. Dhajadhari Goswami (7), where 
it was ruled that marriage or connivance at marriage 


(1) (1722) 2 P. Wins. 103, 112. 

(2) (1740) ’Barn. Oh. 141, 144. 

(3) (1747) 1 Dick. 88. 

(4) (1781) 4 Brown P. C. 355. 


(3) (1827) 2 Rnss. 1, 29. 

(6) fl828) 2 Bligli N. S. 124 : 

1 Dow & Cl. N. S. 152 

(7) (1911)150. L. J. 147. 
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with a ward of Court, without consent of the Court,. 1914 
is a contempt of Court liable to be severely punished.;.', monuan 
. The "proper- procedure to be followed in cases of Bibi 
this description may now be briefly described. The district 
guardian for marriage of the infant, who may have 
negotiated for the marriage, must apply to the District 
Judge for his sanction. Notice of the application 
should be given to the infant, to the guardian of 
person if he happens to be different from the guar- 
dian for marriage, and also to such relations of the 
minor as the Judge may deem necessary. He will 
then consider the objections and suggestions, if any, 
and then determine whether the proposal of the guar- 
dian for marriage is for, the true welfare of tire minor 
or whether the marriage is unsuitable by reason of 
incongruity of age, inequality of rank and fortune 
or any like reason. If, on the materials before the 
District Judge, he is satisfied that the marriage is 
not unsuitable, he will sanction it. 


The order of the District .Judge in the case before 
us, tested in the light of the principles just explained, 
is clearly unsustainable. No doubt, at one stage of 
the proceedings he rightly took the view that it is not 
the function of the District Judge to act as a match- 
maker. but at a later stage he adopted measures quite 
contrary to the principle he had laid down. There 
was also a dispute before him as to who was entitled 
under the Mahomedan law to act as guardian for the 
marriage of the minor. This he did not decide as 
he should have done, but superseded both the claim- 
ants, appointed his Nazir to hold an enquiry in the 
village and to make a preliminary selection of possible 
bridegrooms, and finally called upon the mother to 
select three from amongst the persons named by the 
Nazir. When the mother, who was apparently treat- 
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selection, apparently for the reason that she did not 
consider any of the young men named by the Nazir 
quite suitable, the District Judge proceeded to make 
his own choice. This was clearly an irregular pro- 
cedure. It is difficult to see why the choice should be 
restricted to young men of the particular village, and 
why the guardian for marriage should be limited to 
the preliminary list of possible candidates prepared by 
the Nazir. The choice has to be made : in the first 
instance by the guardian for marriage, whoever lie 
may be, and the true function of the District Judge is 
to test whether the selection made by the guardian 
for marriage is or is not suitable. The District Judge 
does not appear to have realised what responsibility 
would be involved, if he had, with or without the 
assistance of his Nazir, to select the most suitable 
bridegroom or bride, as the case might be, for every 
infant in the district in respect of whose person a 
guardian might have been appointed by him- Nor 
did the District Judge realise that, while under the 
Mahomedan law none but a Moslem can act a-s the 
guardian for marriage of a Mahomedan minor, the 
procedure he has followed has led to the supersession 
of such guardian by a Hindu gentleman, who primd 
facie would not have an intimate knowledge of wliat 
would be deemed suitable in Mahomedan society . 

The only other question which requires examina- 
tion is whether the order of the District Judge is 
open to appeal. We are of opinion that section 47, 
cl. ( 1 ) of the Guardians and Wards Act, read with sec- 
tion 43, sub-section (I), and sections 24, 25 and 26, does 
not cover the case ; consequently the order is not 
open to appeal and can be set aside only in the 
exercise of our revisional jurisdiction. 

The result is that the appeal is dismissed but the 
Rule is made absolute, and the order of the District 
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Judge discharged. The records will be returned to 
him to enable him to take such further steps, if 
any, as the parties interested may desire him to adopt 
in accordance with the principles explained above. 

G-. s. Appeal dismissed : 

Rule absohcte. 
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APPELLATE CIVIL. 


Before Fletcher and Richardson JJ. 

ESAHAQ CHOWDHRY 


ABEDUNNESSA BIBI.* 

Mahomedan Law — Gift made in lieu of dower — Nature of such gift . 

The provisions of the Mahomedan Law applicable to gifts, made by 
persons labouring under a fatal disease, do not apply to a so-called gift 
made in lieu of a dower-debt which is really of the nature of a sale. 

Ghulam Mustafa v. Hurmat (1) followed. 

Abbas Ali v. Karim Balchsh (2) and Bibi Janbi v. Hazrath Saib (3) 
referred to. 

Second Appeal by Esahaq Chowdhry and another, 
the plaintiffs. 

This appeal arose out of a suit brought by the 
plaintiffs for a declaration that the kabala set up by 
the defendant No. 1 was collusive and invalid and 
not binding upon them. One Chowdhry Ubaidul 
Huq, being entitled to and in possession of certain 

® Appeal from Appellate Decree, No. 3951 of 1912, against the decree 
of Bejoy Gopal Bose, Subordinate Judge of Burdwan, dated Sep. 23, 1912 
affirming the decree of Achinta Nath Mitra, Munsif of Burdwan, dated 
Jan. 17, 1911. 

(1) (1880) l L. It. 2 All. 854. (2) (1908) 13 C. W. N. 160. 

(3) (1910)21 Mad, L. J. 958. 

27 
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19 U properties, died on the 10th of Jaistha 1316 leaving 

him surviving his widow, the defendant No. 1, two 

Chowdhry daughters, defendants Nos. 2 and 3, and 2 brothers, 
v - ni-^in tiffs Nos 1 and 2, as his heirs. The plaintiffs, 

Abedcnnessa plain tins in os. i <uiu 

Bibi. being entitled to 3-anna, 6-ganda, 2-kaia, ^-kianti 
share of the properties left by their brother, Ubaidul 
Huq, attempted to enter into the possession of the 
same but were resisted by the defendant No. 1 on the 
allegation that her husband had before his death 
transferred all his properties to her in liquidation of 
her dower-debt. Hence the suit by the plaintiffs to 
recover possession of the legal share after declaration 
that the kabala propounded by the defendant No. 1 
was fraudulent and as such it was not binding upon 
the plaintiffs The defendant No. 1 pleaded, amongst 
other defences, that the alleged kabala was a bona 
fide document for consideration. The defendants 
Nos. 2 and 3 filed a written statement supporting the 

case set up by the defendant No. 1. 

The Court of first instance dismissed the suit with 
costs. Then the plaintiffs appealed to the Subordinate 
Judge of Burd wan who also dismissed the appeal with 
costs. Hence this second appeal. 


Baba Dvoarka Nath Ghuckerbutty (with him 
Baba Bipin Bihari Ghose and Baba Pyari Mohan 
Chatterjee), for the appellants, contended that the 
rules of Mahomedan Law, respecting death-bed gifts, 
were applicable to sales effected on death-bed. In 
support of this contention he relied upon Case XII, 
p. 177 of Macnaghten’s Mahomedan Law. 

Dr. Bashbehari Ghose (with him Baba Prabodh 
Chandra Datta)> for the respondents, submitted that 
lules relating to death-bed gifts had no application 
whatever to sales effected on death-bed. When once a 
sale was effected, provided it was not tainted with fraud 
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or collusion, the sale was good and binding. It could 
not be impeached on any other ground. Here the 
finding is clear that the sale was a real transaction 
and hence no other question can arise : Ghulam aberunnessa 
Mustafa v. Hur mat ( 1), Abbas Ali v. Karim Baksh BlEI- 
(2), Bibi Janbi v . Hasarath Saib (3). 

Babu Dwarka Nath Chuckerbutty, in reply. 

Fletcher J. This is an appeal from a judgment 
of the learned Subordinate Judge, Second Court, of 
Burdwan, dated the 23rd September 1912, affirming 
the decision of the Munsif. The suit was brought 
by the plaintiffs for a declaration that the kabala set 
up by the defendant No. 1 was collusive and invalid 
and not binding upon them. The question that we 
have got to decide lies within a narrow compass. 

The defendant No. 1, is the widow of a Mahomedan 
gentleman. This Mahomedan gentleman had agreed 
to pay a certain sum as dower to the said defendant. 

The dower was deferred dower ; but it is the common 
case — and so found by the learned Subordinate Judge 
— that a portion of the dower was outstanding at . i 
the date of the execution of the kabala in question. 

The deceased gentleman executed a conveyance of 
this property to the defendant in satisfaction of her 
dower-debt. A question has been raised before us, 
whether the principles of the Mahomedan Law, with 
reference to the death-bed illness which apply to 
gifts apply also to a sale when the sale is for dower- 
debt. The matter is not res Integra. The very matter 
has already been dealt with in the Allahabad High 
Court, see Ghulam Mustafa v. Hurmat (1) where 
the learned Judges held that the provisions of the 
Mahomedan Law applicable to gifts made by persons 
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(3) (1910) 21 Mad. L J. 958, 
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perusal of the books that have been 
in the course of the argument, that 
relating to a gift apply to a transact 
one that is now before us. In our opir 
Judge of the lower Appellate Court ca 
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(1) (1908) 13 0. W, N. 160. 


Appeal dismissed. 

(2) (1910) 21 Mad. L. J. 958. 
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CRIMINAL REVISION, 


Before Sharf addin and Teunon JJ. 

ACHAMBIT MANDAL 


MAHATAB SINGH.* 

Complainant — Absence of complainant — Case called on by mistake on date , 
not fixed for hearing — Order of acquittal— Effect of such order- 
jurisdiction of Magistrate to proceed with trial thereafter — Criminal 
Procedure Code ( Act V of 1898), s. 247. 

An order of acquittal, under s. 247 of the Criminal Procedure Code, 
passed by mistake on a date not fixed for the hearing* of the case, for 
absence of the complainant, is a mere nullity, and does not debar the 
Magistrate from proceeding with the trial on the discovery of the error. 

H. C. Proceedings , 17 Aug. 18 75 ( 1) followed. 

Suresh Chan lra Sinha v. Banka Sadhukhan (2) distinguished. 

The petitioner, Achambit Mandal, filed a com- 
plaint under ss. 147, 823, 379 and 426 oi the Penal 
Code against Mahatab Singh and others, on the 22nd 
December 1913,' before the Sub-divisional Officer of 
Madhipura. The petitioner was examined and pro- 
cesses were issued against the accused under ss. 426 
and 352, of the Penal Code, the hearing of the case 
having been fixed for the' 16th January 1914. It 
appeared that on the 10th January the case was called 
on, through a mistake ou the part of the peshkar, and 
the complainant being absent, the Magistrate passed 
the following order “ Accused acquitted under s. 247, 
Cr. P. C.” On the 16th the case was called on again 
when the complainant was present but not the accused, 
and it was then discovered that an order of acquittal 

* Criminal Revision No. 715 of 1914 against the order of J. E. Scott, 
Sessions Judge of Bhagaipur, dated March 31, 1914. 

(1) (1875) 2 Weir 307. (2 
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19 U had been passed on the previous date, whereupon the 

Magistrate recorded the following order “The date 

£K? was obviously for 16th January, and the order of the 
mahatab 10th was wrong. Accused absent, put up on 20th. 
Ch The case was taken up without objection and heard on 
various dates, and the accused were convLCted on the 
9th March under s. 147 of the Penal Code, and 
sentenced to rigorous imprisonment for one month 
and a fine of Rs. 20 each, and in default to lo days 

further, imprisonment. . 

The accused thereupon appealed to the Sessions 
Judge of Bhagalpur, who acquitted them by his order, 
dated 31st March 1914, which was as follows 

The learned Subdivisional Officer, by his order of acquittal, dated 10th 
January 1914, debarred himself from trying tlie case. The case of Suresh 
Chandra Sinha v. Banlcu Saduhhan (1) is exactly parallel, tne whole vf 
the trial was, therefore, illegal as no superior Court was moved to revive 
the case. I set aside the conviction and sentence, and order the accused 
to be acquitted. , TT . t + 

The petitioner thereafter moved the High Court 
and obtained a Rule on the District Magistrate and 
the accused to set aside the orders of the Magistrate, 
dated the 10th January and of the J udge on appeal, on 
the ground mentioned in the judgment of the High 
Court. 

Mr. K. N. Chaudhuri (with him Babu Dwij endra 
Nath Mukerjee), for the petitioner. The order of the 
10th was a nullity, and the Magistrate was not 
debarred from treating it as such and proceeding with 
the trial when the complainant appeared on the date 
fixed for "the hearing: see H. C. Proceedings., 17th 
Aug. 1875 (2). The accused, besides, took no objection 
on appearance. 

Babu Manmatha Nath Mukerjee, for the opposite 
party. The Court ought not to interfere with the 

(1) (1905) 2 C. L. J. 622. ' (2) (1875) 2-Weir 307. 


(2) (1875) 2 Weir 307. 
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acquittal, having regard especially to the terms of 
the Magistrate’s judgment of conviction. 

Shabfuddin and Teunon JJ. The petitioner in 
this case obtained a Rule from this Court calling upon 
the District Magistrate of Bhagalpur and also on the 
opposite party to show cause why the order of the 
Magistrate, dated the 10th January 1914, and the order 
of the Sessions Judge dated the 31st March 1914, should 
not be set aside and such other order made as to this 
Court may seem fit on the ground that the order of the 
Magistrate, dated the 10th January 1914, was so irregu- 
lar as to amount to no trial at all. 

The facts of the case are these. On the 22nd Decem- 
ber 1913, a complaint was made by the petitioner 
against a certain number of persons. The date for the 
hearing as fixed by the Magistrate was the 16th Janu- 
ary 1914. But it so happened that through some 
mistake or oversight on the part of the Magistrate s 
peshkar the case was called on for hearing on the 10th 
of January, i.e., six days before the date actually fixed 
for hearing. Of course on that date the complainant 
was absent. The Magistrate thereupon passed an order 
acquitting the accused under section 247 of the Code 
of Criminal Procedure. On the 16th of January, the 
case was again called on, and then the mistake that 
was made on the 10th January was discovered for the 
first time. The trying Magistrate ignored the order 
of acquittal passed on the 10th January, and went on 
with the case. The case was taken up from time 
to time from the 16tli January to the 9th March, 
witnesses were examined, arguments on both sides 
heard. On the 9tli of March 1914, the Magistrate 
convicted the accused and sentenced them each to one 
month’s rigorous imprisonment and to pay a fine of 
Rs. 20 each. Thereupon, the accused preferred an 
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appeal to the Sessions Court. The learned Sessions 
Judge, on the 31st March, passed the following order. 

“ The learned Sub-Divisional Officer by his order 
of acquittal, dated the 10th January 1914, debarred 
himself from trying the accused. The reported case of 
Suresh Chandra Sinha v. Banku Sadhukhan (1) is 
exactly parallel. The wl^ole of the trial was, there- 
fore, illegal, as no superior Court was moved to revive 
the case. I set aside the conviction and sentence and 
order that the accused be acquitted. The fine, if paid, 
will be refunded to appellant.” 

On the above facts, the first question that arises is 
whether the order of acquittal passed by the Sub- 
Divisional Officer, professedly under section 24/ of the 
Criminal Procedure Code, on the' 10th January 1914, 
was a legal order or a mere nullity. If it was a mere 
nullity then the trying Magistrate could ignore that 

order, and ignoring that order could go on with the 

case which was fixed originally for the 16th and 
which was also called on for hearing on the 16th when 
the parties were present. As • a matter of fact the 
trying Magistrate ignoring that order went on with 
the case, recorded evidence, heard the arguments and 
then convicted the accused on the 9th March. If it 
was a nullity then the order of the learned Sessions 
Judge, dated the 31st March 1914, cannot stand, 
because the learned Sessions Judge seems to be of 


opinion that, so long as the order of acquittal passed 
by the Sub-Divisional Magistrate on the 10th January 
is not set aside, it is a bar against the re-opening of 
the case by the Sub-Divisional Magistrate. 

There is a case reported, H. C, Proceedings, 17 Aug. 
1875 (2), the facts of which are similar to the facts of 
the present case. The reported case was fixed for 
hearing on the 17th August on which date both the 
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parties failed to appear. The Magistrate being at the 
time oil circuit postponed the case on his own motion 
for the 18th, 19tli and 20 rli August without any 
intimation being given to the parties. The parties 
having failed to appear on either of these days the 
Magistrate on the 20tli August dismissed the complaint 
for default on the part of the complainant. On 
the 9th December following, the District Magistrate 
directed the Magistrate who dismissed the complaint 
to restore the case to the file and dispose of it in due 
course. The matter went up to the Madras High 
Court. It appeared to that High Court that the pro- 
ceedings of the trying Magistrate were so substantially 
irregular as to amount to no trial at all, and it was 
held that in this view the dismissal of the complaint 
could not be held to operate as an acquittal. This is 
a clear authority on the point that an order passed on 
a dat e which was not fixed for the hearing and on 
which date the complainant was necessarily absent, is 
no order at aLl. If it is a nullity, the trying Magis- 
trate had jurisdiction to go on with the case and to 
come to the finding which he did. The Sessions 
Judge relies upon the case of Suresh Chandra Sinha v, 
Banku SadhukhaniX). The facts of that case ar.e quite 
different from the facts of the present case. In this 
reported case the complainant was absent on the date 
fixed for the hearing and the Magistrate acquitted the 
accused under section 217 of the Criminal Procedure 
Code. He strictly followed the law. In such a case 
the order cannot be treated as a nullity. This being 
our view, we are of opinion that the order of the 
learned Sessions Judge, dated the 31st March 1914, 
should be set aside, and we set it aside accordingly, 
and direct that the appeal be re-heard on the merits. 
e. h. M. Rule absolute. 

(1) (1905) 2 C. h. J 622. 
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APPELLATE CIVIL. 


Before D. Ckatterjee and Walmsley JJ. 

GANESH BHAGAT 


SARADA PRASAD MUKEPJEE.* 

Court-fee — Plaint — Valuation of Suit— -Court Fees Act (VII of 1870) 
s. 7, subs. (4) cl (c). 

In a suit for a declaration that a decree for over 22,000 was bad and 
might be set aside, the plaintiffs, who were interested only in three annas 
share of the property which was valued at Rs 9,000, were required to pay 
court-fee for the whole of the decretal amount : — 

Held , that the plaintiffs must value their suit according to the extent 
of their claim and the court-fee need therefore be paid only upon that 
amount. 

Phul Kumari v. Ghamhyam Misra (1) and Harihar Prasad Singh v. 
Shyam Lai Singh (2) referred to. 

Appeal by Ganesli Bhagat, the plaintiff. 

This appeal arose out of an order of the Subordinate 
Judge of Bhagalpore rejecting a plaint as being 
insufficiently stamped. The suit was for a declaration 
that a decree obtained by the defendant for over 
Rs. 22,000 against themselves and their relations was 
bad so far as they were concerned since they had 
neither taken the loan nor were in any way benefited 
by it and were not even represented in the suit and 
that their share in the . family property, which was 
three annas and was valued at Rs. 9,000, was improper- 
ly sold in execution of that decree. 

* Appeal from original Decree, No. 430 of 1912, against the decree of 
D. N, Dey, Subordinate Judge of Bhagalpore, dated Nov. 27, 1912. 

(1) (1907) I. L. R. 3 5 Calc. 202. (2) (1913) I. L. R 40 Calc. 615. 
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They paid court-fee upon ten times the Government 
revenue. They were willing to pay court-fee upon 
9,000, the value of three annas share of the property 
sold under the mortgage decree. The Subordinate 
Judge, however, held that they were not entitled to 
maintain the suit upon that court-fee and ordered that 
they should pay court-fee upon the whole of the 
decretal amount which was over Rs. 22,000. 

Babu Mohini Mohan Chatter joe and Babu Probodh 
Chandra Butt , for the appellant. 

Babu Naresh Chandra Sinha and Babu Kalidas 
Sirkar , for the respondents. 

D. Chatterjee and Walmsley JJ. This is an 
appeal against an order of the Subordinate Judge of 
Bliagalpore rejecting a plaint as being insufficiently 
stamped. The suit of the plaintiffs was for a declara- 
tion that a decree for over Rs. 22,000 obtained by the 
defendant against themselves and their relations was 
bad so far as they were concerned as they never took 
the loan, were not benefited by the loan and were 
not properly represented in the suit and that their 
share in the family property which was three annas 
and valued at Rs. 9,000 had been improperly sold in 
execution of that decree. They paid court-fee on their 
plaint upon ten times the Government revenue. They 
were, however, willing to pay court-fee upon Rs. 9,000 
the value of their three annas share of the property 
sold under the mortgage decree. The learned Sub- 
ordinate Judge, however, thought that they were 
not eutitled to maintain the suit upon that court-fee 
and must pay court-fee upon the whole amount of the 
decree which was over Rs. 22,000. 

It has been contended before us that the learned 
Judge is wrong, and on the ground that the loss to the 
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plaintiffs must be the index to the value of the action 
so far as the plaintiffs are concerned. If the plaintiffs’ 
loss on account of the decree was small they would 
not be bound to value their suit according to the 
decree. In support of this contention, the learned 
vakil for the appellants has relied upon the remarks 
of the Privy Council in the case of Phul Kumari v. 
Ghanshyam Misra (1) where their Lordships are 
reported to have said : “ The value of the action 

must mean the value to the plaintiff. But the value 
of the property might quite well be Rs. 1,000, while 
the ' execution debt was Rs. 10,000. It is only if the 
execution debt is less than the value of the property 
that its amount affects the value of the suit.” This 
case was, no doubt, a case under Section 283 of the 
Code of Civil Procedure and it was held that it came 
under sub-section ( 1 ) of the Art. 17 of Schedule II, of 
the Court-Fees Act, namely, a suit to alter or set 
aside a summary decision or order of a Civil Court 
not established by Letters Patent. In the portion 
which we have quoted above, their Lordships explain 
the meaning of the words ‘value of the action’ as 
meaning the value to the plaintiff ; and to that extent 
it may be a guide for the decision of this case. 

On the other hand, the learned vakil for the 
respondent has drawn our attention to the case of 
Hariliar Prasad Singh v. Shy am Lai Singh (2). 
That was a case to some extent analogous to the 
present case. In that case, in execution of a decree 
for Rs. 2,794 a property worth Rs. 7,000 had been sold 
and their Lordships held that the plaintiff must value 
his suit according to the value of the decree. The 
e of the decree in that case was less than the value 
of the property and the judgment was in accordance 
with what their Lordships of the Privy Council said 
• (1) (1907) I. L. II. 35 Calc. 202. (2) (1913) I. L. R.40 Calc. 615. 
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in the case of Phul Kumari v. Ghanshyam Misra (1) 
namely, “it is only if the execution debt is less than 
the value of the property that its amount affects the 
value of the suit.” In that case the court-fee was 
directed to be paid upon the value of the decree 
which was less than the value of the property which 
the plaintiff wanted to recover. 

In this case, however, the loss that the plaintiffs 
have suffered is the loss of their property which 
is valued at Rs. 9,000. The value of the action to 
them, therefore, is Rs. 9,000, and the prayer in the 
plaint that the decree may be set aside to the extent 
of the share of the plaintiffs which has been added to 
the plaint does not indicate that the plaintiffs were 
increasing the value of the action so far as they were 
concerned. Taking their share as three annas', the 
share of the decree so far as they would be affected 
would be much less than Rs. 9,000. As the plaintiffs, 
however, valued their loss at Rs. 9,000, we think that 
the court-fee must be paid upon that according to 
section 7, sub-section (4) clause (c), and that the plaint- 
iffs must value their plaint accordingly. 

The order, therefore, requiring the plaintiffs to 
pay court-fee on Rs. 22,876-7-6 is wrong and must be 
set aside, and the case sent back to the lower Court to 
be dealt with in accordance with law. The plaintiffs 
must have their costs of this appeal. 

The plaintiffs will be allowed to pay court-fees 
within eight weeks from this date. 

Let the record be sent down without delay. 


S. K. B. 


Appeal allowed : case remanded. 

( 1 ) ( 1907 ) I. L. R. 35 Calc. 202 . 
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CRIMINAL REVISION. 


June 18. 


Before Sharf addin and Teunon JJ. 
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EMPEROR.* 

Appeal — Criminal case— Practice— Duty of Appellate Court in dealing with 
the evidence on appeal — Proper standpoint — Conviction not to he upheld 
unless guilt beyond reasonable 'doubt affirmatively established 
Criminal Procedure Code ( Act V of 1898 ) s. 423 . 

In an appeal from a conviction it is for the Appellate Court, as it is for 
the first Court, to be satisfied affirmatively that the prosecution case is 
substantially true, and that the guilt of the appellant has been established 
beyond all reasonable doubt. To hold that, unless reasonable ground is 
given to the Appellate Court for differing from the lower Court, the Appel- 
late Court must accept its findings of fact, is to approach the case from 
a wrong standpoint. 

The facts of the case are as follows On the 1st 
January 1914, a Civil Court peon went with the decree- 
holders to the petitioners’ village to attach certain 
crops in execution of the decree, whereupon they 
were alleged to have assembled in an armed body and 
obstructed the peon, and later on, to have reaped and 
removed the crops. The petitioners were accordingly 
put on trial before Babu N. C. Roy Chowdhry, Deputy 
Magistrate of Khulna, under sections 144 and 186 of 
the Penal Code, convicted, on the 18th March and 
sentenced, the first and third, to three mouths’ rigorous 
imprisonment under each section, concurrently, and a 

0 Criminal Revision No 808 of 1914 against the order of H. A. Street, 
Sessions Judge of Khulna, dated March 25, 1914, 
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fine of Rs. 50 under each, and the second to a fine of 
Rs. 25, on each of the two charges. They appealed to 
the Sessions Judge of Khulna who upheld the convic- 
tion but reduced the sentences. The material por- 
tions of the learned Judge’s judgment are as follows : — 

u The prosecution have examined nine, and the defence two ; (out of five 
in all) to prove the rival occurrences. The lower Court with the witnesses 
before it has believed the former, and unless reasonable ground is given me 
for differing I must accept that finding of fact. The following criticisms 
of the prosecution evidence are offered : — 

(i.) The witnesses are D. H’s. tenants. 

(ii.) The witnesses, except No. 2, and the peon prove only the obstruc- 
tion and not the subsequent reaping of the paddy that day. 

(Hi.) The police have not been called to corroborate the peon’s statement. 
(iv.) Admittedly over 20 persons were present on the side of the decree- 
holder, and accused about 12 in number as alleged, could not have driven 
them away. 

(v.) Harmuz, accused, is not named in the peon’s report of January 
2nd, he is only 13 or 14 years old and could not have been there. 

(oi.) On 23rd December last the brother filed a claim before the Munsif 

and had nothing to gain by this action 

None of these contentions leads me to discredit the prosecution story.” 

[The Court then dealt with the above points and 
continued.] 

u It is to be noted that the allegation that the peon cut the paddy was 
never suggested in cross examination nor made by the accused when 
examined on 5th Feby. It first appears in an affidavit on the 7th before 
the Civil Court, and is clearly an after thought. I find, therefore, that 
accused with others obstructed the peon on the 1st January last and formed 
an unlawful assembly with the common object charged.” 

[The Court then upheld the convictions but reduced 
the sentences.] 

The petitioners thereupon moved the High Court 
and obtained the present Rule. 

Maulvi A. K.Faslul Huq, for the petitioners. The 
Appellate Court has dealt with the case from a 
wrong .point of view, The learned Judge should have 
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1914 considered whether the evidence established the guilt 

Kaxchan °f the accused beyond reasonable doubt. 

Mallik .. 

Empekob. Sharfuddin and Teunon JJ. In this case the 
petitioners were convicted under sections 186 and III 
of the Indian Penal Code, and sentenced, petitioners 
Nos. 1 and 8, to three months’ rigorous imprisonment 
and to pay a fine of Rs. 50 under each section, and 
petitioner No. 2, Harmuz Ali, who is said to be a boy 
of 18 or 14 years of age, to pay a fine of Rs. 25 under 
each section. The sentences of imprisonment on the 
petitioners Nos. 1 and 3 were to run concurrently. 
They obtained a Rule from this Court calling upon the 
District Magistrate of Khulna to show cause why the 
order complained of should not be set aside and such 
other or further order made as to this Court might seem 
fit and proper on the ground that, at the hearing of 
the appeal by the learned Sessions Judge, the learned 
Sessions Judge approached the consideration of the 
case from a wrong standpoint. On turning to lxis 
judgment we find that he opens his judgment as fol- 
lows : “ The prosecution has examined nine witnesses 
and the defence two (out of five in all) to prove the 
rival occurrences. The lower Court with the witnesses 
before it has believed the former, and uuless reasonable 
ground is given me for differing I must accept that 
finding of fact.” That is to say he has practically called 
upon the appellants before him to establish to his 
satisfaction that the first Court has come to a wrong 
finding. This is not the standpoint from which an 
appeal in a criminal case is to be approached. In an 
appeal from a conviction and sentence, it is for the 
Appellate Court, as for the first Court, to be satisfied 
affirmatively that the prosecution case is' substantially 
true, and that the guilt of the appellants has been 
established beyond all reasonable donbt. We are. 
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therefore, of opinion that the ordbr of the Appellate 1914 
Court must be set aside, and we accordingly set it aside 
and direct that the appeal be re-heard. At the re- 
hearing of the appeal, it will be for the consideration of Emperou 
the Sessions Judge whether the cumulative sentences 
in the case of Harmuz Ali ought or ought not to be 
affirmed. In these terms we make the Rule absolute. 

- e. H. M. Ride absolute. 
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Before ffotmwodd and Chapman JJ. 


ABDUL QUADIR 


SHAHBAZPUR CO-OPERATIVE BANK 


Co-operative Society — Charge — Priority — Co-operative Societies Act (II of 
1912 ) ss. 29, 20 — Attachment — Civil Procedure Code (Act V of 1908 ) 


Under s. 73 of the Cola of Civil Procedure the claim of a co-operative 
society cannot be enforced unless they have a decree or- charge under s. 20 
of the Co-operative Societies Act (II of 1912), though under s. 19 of that 
Act the society might have raised an objection to the attachment by reason 
of other sections of the Code of Civil Procedure. 


Rule obtained by Abdul Quadir, the decree- 
holder, objector, against the Co-operative Bank .of 
Shahbazpur and others, applicants' under s. 19. of Act 
II of 1908 read with s. 73 of Act Y of 1908. 

The facts are briefly as follows. Abdul Quadir, 
the decree-holder, had attached certain property of 
his judgment-debtor one Samiruddin against whom lie 
had obtained a decree for money, in the Court of the 


9 Civil Rule No. 587 of 1914 made agaiusfc the order of K. B. Seu 
Miiusif of Nubinagar, dated Feb. 2l>, 1914. • - 
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Munsif of Nabinagar. Thereupon the applicants, who 
appeared for the Co-operative Bank of Shahbazpur, 
filed an application under s. 16 and Order XXI, rule 
66 of the Code of Civil Procedure for enforcing a 
charge under* s. 19 of the Co-operative Societies Act 
(II of 1912). The applicants alleged that the judg- 
ment-debtor had borrowed money from the Bank in 
question for the purchase of cattle and seed grains. 
The books of the Bank showed that the judgment- 
debtor was a member and he had borrowed money 
for his agricultural purposes. On tire other hand, the 
decree-holder alleged that the judgment-debtor bad 
the cattle in his possession for a very long trrne. No 
evidence was produced to show that the alleged Co- 
operative Bank had been registered under the provi- 
sions of Act II of 1912 and there was, further, no 
evidence that the said Bank had any decree against 
the judgment-debtor. . 

In spite of the absence of such evidence and with- 
out any findings to that effect, the learned Munsif 
of Nabinagar passed an order on the 26th February 
directing that the money fetched by the sale of cer- 
tain specified lots of the attached properties should 
go first to liquidate the debts due to the said Bank 
and that the decree-holder should get only the surplus. 

The decree-holder thereupon moved the High 
Court against that order and obtained this Rule. 

Moulvi A. K. Fazlul Huq, for the petitioner. I 
submit that the order of the learned Munsif under 
s. 73 of the Civil Procedure Code is without any juris- 
diction and further illegal. As This Bank was not 
registered and had no decree against the judgment- 
debtor, it could not claim rateable distribution. This 
application could not lie as the section referred only 
to decree-holders. Further, this Bank had no charge 
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over the property as the charge contemplated by s. 20 
of Act II of 1912 is a charge only upon the share or 
dividend of a member of the Co-operative Society. 
Nor does s. 19 of that Act create any charge. Hence 
I submit that the order of the learned Munsif must 
be set aside. 

Mr. Rasul (with him Babu Upendra Kumar Roy), 
for the opposite party, showed cause. I . submit that 
though the learned Munsif states that this is an 
application under s. 73 of the Code of Civil Proce- 
dure he does not really treat it as such, but as an 
application under Act II of 1912. Under s. 19 of this 
Act the society is entitled to realise its outstandings 
and claims as this section creates an equitable charge 
on the two classes of property specified in clauses ( a ) 
and (6) thereof, the special privilege conferred there- 
by not affecting any other properties of the judg- 
ment-debtor. So to enforce its prior claim the Bank 
need not obtain a decree as delay would defeat the 
very object of the Co-operative Societies Act, viz., the 
speedy realization of money advanced to promote 
thrift and self-help among agriculturists. 

Hqlmwood and Chapman JJ. This is a Rule 
which was obtained by the decree-holder in an 
application under Section 73 of the Code of Civil Pro- 
cedure made by a Co-operative Society for enforcing 
a charge under section 19 of Act II of 1912. The 
application was undoubtedly made under section 73, 
and under that section we are of opinion that the 
Co-operative Society could have no priority to other 
creditors, unless there are one or more persons than 
one who have made applications to the Court for the 
execution of decrees for payment of money passed 
against the same judgment-debtors. To hold other- 
wise would be to give these Co-operative Societies a 
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power which even Government in its much discussed, 
certificate procedure does not claim. They would 
claim in other words to recover money without either 
decree or certificate or any legal title to enforce their 
debt. Admittedly, there is no charge in this case 
within the meaning of section 20 of the Co-operative 
Societies Act, so that the proviso to section 73 does 
not come in. It is possible that.’ under section 19, the 
Society might have raised an objection to the attach- 
ment by reason of other sections of the Code of Civil 
Procedure; but with that we are not concerned. It 
appears to us perfectly clear that under section 73 
the claim of a Co-operative Society cannot be enforced 
unless they have a decree or a charge under Sec- 
tion 20. 

The Rule, therefore, must be made absolute and the 
order of the lower Court set aside without prejudice 
to any action which the Society may seem fit to take, 
if so advised. 

The petitioner is entitled to his costs in this Rule. 

G. s. Rule absolute. 
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CRIMINAL. REVISION. 


Before Sharf addin and Teunon JJ. 

SAD ANAR DA MANDAL 


KRISHNA MANDAL.* 

Dispute concerning land — Evidence not recorded according to law, lid 

memorandum taken down and signed by the Magistrate personally — 

Legality of final order — Criminal Procedure Code ( Act V of 1898) ss. 

145, 356 ( 1 ) and (3). 

The provisions of sub-section (1) of s. 356 are mandatory. Sub-section 
(3) applies only where evidence has been 'recorded in accordance with sub- 
section (1) but not personally by the Magistrate. 

Where the Magistrate did not take down the evidence himself nor was 
it taken down in bis presence and hearing and under his personal direction 
and superintendence nor signed by him, but he made a memorandum 
thereof , and signed the same : — 

Held, that the provisions of s. 350 had not been complied with, and 
that the order declaring the opposite party to be in possession was bad in 
law 

Upon tlie receipt of a police report that there was a 
likelihood of a breach of the peace between the 
petitioner and Krishna Mandal, the opposite party, 
regarding the possession of certain land in village 
Moghi, in the destrict of jessore, the Sub-divisional 
Officer of Mag ura drew up a proceeding under s. 145 
of the Criminal Procedure Code and called upon the 
parties to file written statements of their claims as 
respects the fact of actual possession. On the date fixed 
for the hearing of the case, the Magistrate examined the 
witnesses of both parties, but did not record their 

* Criminal Revision No. 807 of 1914 against the order of S. N. Das, 
Subdi visional Officer, Mngura. dated March 18, 1 91 4. 


June 24. 


, i rki> /! 
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1914 evidence himself nor was it recorded in his presence 
SadTnasda and hearing in accordance with, tlie provisions of sub- 
Mandal section (1) of s. 356. He, however, made a memoran- 
Krishna dum of the substance of the evidence and signed the 
Mandal. same . By his order, dated the lSth March 1914, he 
declared the opposite party to he in possession of the 
disputed land until evicted by the order of a com- 
petent Civil Court. The petitioner thereupon moved 
the High Court and obtained the present Rule on the 
grounds stated in the judgment below, , 

Babu Hari Bhushan Mukerjee (with -him Bobu 
Satish Chandra Ghatak), for the petitioner. The 
Magistrate has not complied with the provisons of 
s. 356 of the Code which requires the evidence to be 
taken down in full. He cannot decide a case under 
s. 145 only on a memorandum of the evidence. 

Babu Narendra Kumar Bose , for the opposite 
party. The Magistrate is competent to act on a memo- 
randum of the evidence. Besides, the irregularity, if 
any, does not go to the root of the case. The proceed- 
ings cannot be set aside on such a ground. 

Sharfuddin and Teunon JJ. This Rule, issued 
at the instance of the first party to proceedings under 
section 145 of the Criminal Procedure Code, called 
upon the District Magistrate and the opposite party to 
show cause why the final order made in these proceed- 
ings should not be set aside on two grounds, namely, 
first, that the evidence had not been recorded in the 
manner provided by section 356 of the Criminal 
Procedure Code ; and, secondly , on the ground that the 
Magistrate did not receive the oral and documentary 
evidence tendered by the petitioner. The District 
Magistrate has submitted an explanation. Prom this 
explanation we find that in fact the trying Magistrate 
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did receive all the evidence, oral or documentary, 
that was offered. With regard to the first ground 
what the Magistrate says is that the Subdivision^,! 
Magistrate, that is to say, the trying Magistrate, 
made a memorandum of the evidence in the manner 
required by sub-section (3) to section 356 of the 
Code of Criminal Procedure, and that the making of 
that memorandum should be regarded as a sufficient 
compliance with the requ rements of the law. We are 
unable to accept this contention. The provisions of 
sub-section (3), section 356 of the Code of Criminal 
Procedure, apply only to cases in which the evidence 
recorded under sub-section (/) is not recorded in 
the Magistrate’s own hand. The provisions of the first 
sub-section are imperative, and we are unable to 
condone the non-compliance therewith. We, there- 
fore, make this RuLe absolute and set aside the order 
complained of. 


Sadananda 

Mandal 

V. 

Krishna 

Mandal. 


E. H. M. 


Kule absolute. 


' ■ 
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PRIVY COUNCIL 


RAMCHANDRA MARTAND WAIKAR 


VINAVEK VENKATESH KOTHEKAR 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER OF THE 
CENTRAL PROVINCES.] 


Hindu LqjW- — Inheritance— Eight of bandhus to inherit — Bhinnagotra sapiji - 
das— Paternal grandfather's soji's son's daughter's sons — Limitation of 
sapinda relationship — Same limitation namely 7 degrees on father' s side 
and 5 degrees on mother s side in respect of marriage , affinity, impurity 
aril exequial rites and in case* of inheritance — Mitakshara , Ch* /I, ss. 
5 and 6. 


The Hindu law contains its own principles of exposition, and questions 
arising uuder it cannot be determined on abstract reasoning, or on analogies 
borrowed from other systems of law, but must depend for their decision 
on the rules and doctrines enunciated by its own Iaw-giv.rs and recognised 
expounders. 

The word “ bandhu ” has in the system of the Mitakshara a distinctive 
and technical meaning, in other words it signifies a bhinna-gotra sapbida. 

The appellants as being the paternal grandfather’s son’s son’s daughter’s 
daughter’s sons of a deceased Hindu, claimed to succeed to his property 
as his next-of-kin or bandhus under the Mitakshara law. The respondents 
contended that the appellants had no heritable right in the property as 
they did not come within the category of bandhus entitled to succeed. 

Held, (a) that the sapinda relationship on which the heritable right of 
collaterals is founded ceases in the case of the bhinna-gotra sapinda with 
the fifth degree from the common ancestor; and (b) that in order to 
entitle a man to succeed to the inheritance of another, he must be so 
related to the latter that they are sapindas of each other. The appellants, 
therefore, being sixth in descent from the common ancestor, and there 
being no sapinda relationship between them and the propositus, they came 
within neither (a) nor ( b ) and were not entitled to inherit. 


e Present : Lord Moulton, Lord Parker of Waddington, Sir John Edgk 
and Mb, Ameer All 
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The decision in the case o i Qreedharee Lull Roy v . Government of 1914 

Bengal (1) does not warrant the contention that the three classes of bajidhus, T 

. 77 . - 77 . Ramchandra 

namely atma-bandhus, pilri-handhns and mairi-bavdhus , into which vij- Martand 

uaneswara divides the bandhus in the Mitakshara, can be added to or Waikau 

extended. . ^ 

The limitation of sapinda relationship laid down in the Mitakshara Venkatesh 
(A chara Kanda) i.e that' it ceases after the 7th aucestor on the father’s side Kothekar. 
and the 5th ancestor on the mother’s side, is not confined to prohibition 
in respect of marriage, impurity, and exequial rites only, but apphes also 
to inheritance. 

Lallubhai v. Manhavarbai (2) per Wesiropp 0. J., Umaid Bahadur v. 

Udui Chand (3) and Babu Lai v. NanJcu Bam (4) referred to. 

The value of the statement by Shast.ri Golap Chandra Sarkar in his work 
on Hindu law that “ tlu word 1 handlin' in the Mitakshara means and 
includes all cognate relations without any restriction, or at. any rate all 
cognates within 7 degrees on both the father’s as well as the mother’s side,” 
is considerably discounted by irs desire, in order to prevent the deceased’s 
property becoming, so to speak, derelict, and thus escheating to the Grown 
to bring in the caste people also as bandhus ; and his employing the English 
equivalent of relation does not seem to be supported by the definition. of 
.sapinda relationship in the Mitakshara itself. 

The argument that the application of the sapinda relation in the case 
of bandhus should be extended beyond the 5th degree on the ground that 
it is not likely that Vijnaneswara would give a right of inheritance to 
a spiritual preceptor or guru before kinsmen, however remotely connected, 
ignores the peculiar and intimate relationship which exists in the Hindu 
system between the pupil and the guru who has to initiate him into the 
mysteries of the Vedic laws and rites, and under whose roof he lias to pass 
so many years of his life, in which circumstances the mystical relationship 
between a spiritual preceptor and his pupil might well be regarded as 
creating a far closer tie than remote relationship of blood. 

Appeal from a judgment and decree (23rd. March 
1910) of the Court of the .Judicial Commissioner, 

Central Provinces, which affirmed a judgment and 
decree (26th February 1907) of the Court of the District 
Judge, Balaghat. 

The plaintiffs were the appellants to His Majesty 
in Council. . 

(1) (1868) 12 Moo. I. A- 448. (3) (1 880) I. L. B. 6 Calc 119, 

(2) (1876) I. L. R. 2 Born. 388, 426. (4) (1894) I. L. R. 22 Calc. 339. 




Indian law reports. 


XLlt. 


1914 Tlie suit out of which this appeal arose was brought 

ramchandra to recover possession of certain villages to which the 
Martand appellants claimed to be entitled as the reversionary 
Wajkar kgjj.g one Lax man Rao, the last mctlaholder thereof ; 
Vinaykk an( j Lie only question for determination was whether 
Kothekar! their relationship was too remote to enable them to 
inherit under the Mitakskara law which both Courts 
in India had held, in accordance with the appellants 
contention, governed the case. 

The facts, so far as they are material, and the pedi- 
gree of the family, which was not disputed, are set out 
in the judgment of their Lordships of the Judicial 
Committee. From the pedigree it will be seen that 
the appellants claim through their mother, Rangubai, 
and are sixth in descent from the common ancestor ; 
and the Court of the Judicial Commissioner (Mr. H. 
V. Drake-Brockman) held, affirming the decision of 
the District Judge, that they were outside the limits 
of bandhu relationship recognised by the Hindu law, 
and consequently had no claim to the properties in 
suit. 

On this appeal, 

De Gruyther , K. C., and J. M. Parikh , for the appel- 
lants, contended that under the Mitakshara law the 
sapinda relationship through a mother was not limit- 
ed to 5 degrees, but extended to 7 degrees, and there- 
fore the appellants were heritable bandhus of Lax- 
man Rao : and that even if the limit of sapinda rela- 
tionship was 5 degrees, as held by the Courts in India, 
the appellants were entitled to succeed as mairi- 
bandhus. as their mother being within 5 degrees as 
prescribed in the Achara Kanda of the Mitakshara 
for the purpose of marriage was a bandhu of Laxman 
Rao. The appellants were entitled to succeed as 
being the nearest sapindas of Laxman Rao : see Mann 
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Chapter IX, Verse 187 (Sir W. Jone’s translation) ; and 1914 
the Vyavastha Chandrika (Ed., 1878) Vol. I, page 189. ramchatora 
Under the Law of the Dayabhaga the right to inherit Martand 
depends on religious merit and the inheritance goes «. 

4 to the person whose duty it is to perform the Shradh v ^katesh 

of the deceased, and offer funeral oblations : Mayne’s Kothekar. 
Hindu Law, 7tli Ed., pages 7, 678 to 681, 689 to 692, and 
697 ; and Mitakshara, Chapter II, section 1 paragraphs 5, 

6, and 39. But under the Mitakshara Law sapinda 
relationship is based on consanguinity and not on 
religious merit: Mitakshara (Achara Katida), Chap. 

Ill ; Shastri’s Hindu Law, 4th Ed. pages 52, to 58 ; 
Sarvadhikari's Hindu Law of Inheritance, Ed. 1882, 
page 600: Banerjee’s Hindu Law of Marriage and 
Stridhan, Ed. 1879, page 60 ; West and Biihler’s Hindu 
Law, Vol. I, page 120 ; and U maid Bahadur v. Udoi 
Ohand (1). And the rule of propinquity in blood 
relationship on which under the Mitskshara law the 
right of inheritance depends, extends to all relations 
of the deceased without any exception : Mitaksnara, 

Chap. I, section 1, paragraphs 1, 2 and 3, and Chap. II, 
section 3, paragraphs 3 and 4. The order of succes- 
sion on failure of a son is given in Mitakshara, Chap. 

II, section 1, paragraph 2. After the brothers’ sons 
come, the yotrajas (gentiles), bandhus (cognates), a 
preceptor, a pupil, and a fellow-student : Mitakshara, 

Chap. II, section 1, paragraph 3. For the yotrajas , see 
Mitakshara, Chap. II, sect on 5, paragraph 1 ; and for 
the order of priority among sapindas, see Chap. II, 
section 5 and Chap. Ill, sections 4 and 5. On failure 
of sapindas, the samanodakas succeed : Chap. II, 
sections 5 and 6. There is no limit to the samanoda- 
kas : every gotroja in fact has the right of succession. 

The word “ sapinda ” is used in Chap. II, section 5, and 
Chap. Ill, sections 5 and 6 in a specific sense, and not 


(1) (1880) I. L. R.. 6 Calc. 119, 124. 
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1914 in the generic sense of a blood- relation. Unless it is 
so used a samanodaka would not be a blood-relation; 
Martand but tis all cjotvjj as (including s ciui ci tio cl & kccs ) a i o blood- 
Wa ^ ar relations it is clear that “sapinda ; ( which is taken 
Vinayek f rom Manu, Chap. V, verse 60 (the Chapter on 
SthS “ Parity ”), is not used in the portions of the Mitak- 
shara mentioned in the same sense in which it is used 
in the Acliara Kanda, that is,: as meaning a blood- 
relation. Bandhus are blood-relations through a 
female, and include the special class indicated as 
bhinna-gotra sapindas who do not, however, exhaust 
the blood- relations ' of a different gotrci. Viramitro- 
daya, pages 199, 200. Chap. II, section 5 of the Mitak- 
shara deals with gotrajas only; and relations of a 
different gotrci ( bhinna gotrajas) who are related 
through at least, one female, are dealt with in the 
following section. The bandhus are heirs on failure 
of gotraigs : Mitakshara, Chap. II, section 6, paragraph 
1, where the list of bandhus is given by way of illus- 
tration but is not exhaustive ; so that persons though 
not expressly named, as for instance maternal uncles, 
are heirs : see Giridhari Lai Roy v. Government of 
Bengal (1) and Viramitrodaya, page 200. Mitakshara, 
Chap. II, section 6, paragraph 2, deals with the order 
in which bandhus succeed according to the degree of 
propinquity. The appellants are admittedly bandhus 
of Laxman Rao, and, it was submitted, they were 
therefore his heirs. If there be no bandhus, a pre- 


ceptor succeeds, and after him the pupil : Mitakshara, 
Chap. II, section 7, paragraph 1, the principle of the 
plan of the author of the Mitakshara being to exhaust 
all the blood relations before allowing strangers to 
inherit. If the appellants are held not to be heirs there 
would arise a possibility of the property of Laxman 



VOL. XLIL] CALCUTTA SERIES. 


•JRae escheating to the Crown, which 


not to 


occur before all blood-relations have been exhausted. 

The view that blood-relations must be exhausted 
before strangers^ can come in is adopted in the Virami- 
trodava which is an authority in the Benares School of 
Hindu Law to which the parties belong. Colebrooke’s 
translation of section 5, Chap. II of the Mitakshara 
is erroneous : see Lallubhai Bapubhai v. Manku- 
varbai (1) and Lallubhai Bapubhai v. Cassibai (2). 
“Sapinda” is also used in a restricted sense for three 
other purposes, (a) prohibited degrees of marriage, (b) 
impurity on birth or death, and (c) Shradh, or funeral 
oblations; but all these are exceptional uses of the 
word, and do not control its general use as a “blood- 
relation.” Manu, Chap. Ill, verse 5 ; and Chap. V, 
verses 57 to 61 ; and Yajnavalkya, Chap. I, 52, 53, and 
Chap. II, 136, 137 which show that bandhus generally, 
i.e., person not sapimlas in the special sense, do in- 
herit : Banerjee’s Hindu Law of Marriage and Stridhan 
(Ed. 1878), pages 62 and 63; Mandlik, pages 345, 391 ; 
Vyavastha Chandrika, page 193; and the Viramitro- 
daya page 156. So' long as there is a blood-relation of 
the family to take it, the inheritance should not go 
to a stranger : Mandlik, page 358, where there is a 
passage from Vasistlia cited. 

The view of the Courts in India in £7 maid Baha- 
dur v. TJdoi Chand (3) and Bobu Lai v. Nanku Bam 
(4), that the limitation of the sapinda relationship for 
the purpose of marriage is applicable for the purpose 
of inheritance is an obiter dictum ; it is also, it is 
submitted, erroneous. Different- authorities lay down 
different degrees of prohibition, and special degrees 
are given according to local usage and caste custom, 


(1) (1876) 1. L. R. 2 Bom. 388. 

(2) (1880) I. L. R. 5 Bom. 110 : 

L.R. 7 I, A. 212, • 'i 


(3) (18 SO) I. L. R. 6 Calc. 119. 

(4) (1894) 1. L. R. 22 Calc. 339. 


RaMCHANURA 
M AItTAN I) 

Waikar 

p. - * 

VlNAYEK 

Venkatesh 

Eothekar. 
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1914 

Ramchandra 

Mastand 

Waikar 

V. 

VlNAYEK 

Venkatesh 

Kothekar. 



the result being a variable rule, which is not appli- 
cable for purposes of inheritance : see Mhyne s Hindu. 
Law, 7th. Ed., page 103 ; Mandlik, pages 410, 411, 413, 
414, 416 and 425 ; and Shastri’s Hindu Law, pages 70, 
93 and 94. For inheritance a definite and invari- 
able rnle is necessary. The rule for marriage was 
designed to fix relationship between a man and a 
woman. But only women specially named can in- 
herit ; so that for purposes of inheritance a rale 
is necessary to fix the relationship of one man to 
another. In marriage too the rnle only applies in the 
case of a girl of a different gotra (bhinna gotra) ; there 
is, therefore, no limitation in the case of gotra' 1 ' a 
sapindas, but only in the case of bhinna-gotraja 
sapindas. The rule is arbitrary and leads to absur- 
dities. For instance, Laxman Rao could not have 
married the appellants’ mother, and he could therefore 
have been the appellants’ heir as being their mothers 
banclhu ; yet according to the Courts in India the 
appellants cannot be Laxman Rao’s heirs. Also, 
supposing the appellants died, their sons would be 
Laxman Rao’s heirs as they would be claiming 
through their father, so that the appellants sons 
would be Laxman Rao’s heirs bat the appellants 
themselves are not. The effect of the rule as to 
marriages is different according to the mode of reckon- 
ing the degrees of limitation: if reckoned, as some 
authorities do, inclusively of the bride (see Mayne’s 
Hindu Law, 7th Ed., page 104) that mode of calculation 
applied to inheritance would bring the appellants 
within the prohibited degrees. The appellants who 
claim through their mother should be, it is submitted, 
held to be Laxman Rao’s heirs. 

It has been decided in the cases Umaid Bahadur 1 v. 

Vdoi Chand (1) and Babu Lai v. Nanku Bam (2), 
(1) (1880) I. L. R. 6 Calc. 119. (2) (1894) I. L. K. 22 Calc. 339. 
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Mabtasd 

Waikar 

v. 

VlNAYEK 

Venkatessh 

Kothekar. 


that there must be mutuality of sapindaship between i9n 
the deceased and the person who claims to inherit b AMC handra 
his property ; and in order to determine if such mutu- 
ality exists “ it is necessary to see whether the two 
persons are related as sapindas to each other either 
directly or through their mothers or fathers.” The 
only authority for that doctrine is Sarvadhikari’s 
Hindu Law of Inheritance, page 569, where Visveswara 
Bhatt, and Ballarn Bhatt are cited. But commentators 
of the Mitakshara cannot override its authority, and 
their works are not authorities in the Benares School 
of Law to which the parties belong : see West and 
Biihler, page 17 ; Morley’s Digest, Vol. I, Introduction, 
pages cci, ccv. and ccxxi ; and Vyavastka Ohandrika, 

Preface, pages 17 and 18. The explanation of the doc- 
trine given at pages 688, 689 and 696 of Sarvadliikari is 
not clear, and the doctrine seems to be taken from the 
Bengal School where the right of succession depends 
on the duty of offering funeral oblations : Mayne’s 
Hindu Law. 7th Ed., page 680 ; but it is not based on 
religious efficacy, for in Bobu Lai v. Nanka Ram( 1), 
although two females intervened, it was held there 
was mutuality between the propositus and the claim- 
ant. All sapindaship must be mutual, if sapindaship 
is blood-relationship : see Ghose’s Hindu Law, 2nd Ed., 
pages 151 to 153 ; and Skastri’s Hindu Law, pages 74 to 
76 and 291, 294, and 296. But in any case, it was 
submitted, that the appellants come within the rule 
for their mother and Laxman Rao are sapindas of 
each other, and the appellants through their mother 
are sapindas of Laxman Rao. 

If, however, the intention of the author of the 
Mitakshara was to limit bandhu relationship, it ap- 
pears that there are laid down two limitations of 
bhinna-gotra sapindaship which is limited to 7 degrees 
(1) (1894) I. L. E. 22 Calc. 339. 


392 


INDIAN LAW REPORTS. [YOL. XLII, 


1 

1914 where the first parent happens to be the father, and 

Ramchandea 5 degrees if the first parent is the mother • which 

Maktand cre ates the anomaly that the appellants are not the 
Waikar . t - 

heirs of* the propositus, but the appellants' sons are. 
VraAVEK [ n the chapter on inheritance, the author of 

Kothekae. the Mitakshara puts a limitation of 7 degrees on the 
sapinda relationship in the same gotra , but lays down 
no limitation on that relationship in a different' gotra. 
If, then, there is to be any limitation on the latter, 
it should be the one given in the chapter on Inheri- 
tance and it should be 7 and not 5 degrees : Umroot v. 
Kalyandas (1), and West and Biihler, pages, 189 and 
513. It is submitted that would remove anomalies 
and give uniformity. Reference was also made to 
Parot Bapalal Sevakram v. Mehta Harilal Surajram 
(2), Venkatagiri v, Ghandru (3), and JRangu Bat v. 
GanpatBao Gopal Ghatale (1). 

Boss , K. G:, and G. B. Loivndes , for the res- 
pondents, pointed out that the case now made for 
the appellants was not that which was put forward 
in the Courts in India and in the appellants’ printed 
case in this appeal, which was that the limit of 
6 andhu relationship through a mother was 7 degrees. 
Now the contention was there is no limit; a case 
which had never been put forward before, and oh 
which there was no authority. In India the dis- 
cussion had always been whether claimants came 
within the limits of bandhu relationship : see Melnik 
Chand Goleclia v. Jagat Settani (5), and the other 
cases there cited. No commentator had ever suggested 
such a view except G. C. Sarcar. The basis of the 
contention, it was submitted, was a fallacy. The 
Mitakshara, (Achara Kanda) says that “ all sapiridas 

(1) (1820) 1 Borr. 328. (3) (1899) I. L. R. 23 Mad. 123. 

(2) (1894) I. L. R. 19 Bom. 631. (4) ;1901) 14 C. P. Rep: 185. 


(5) (1889) I. L. R. 17 Calc; .518. 
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are blood connections,” that sapindaship means con- 
nection by blood and not funeral oblations. Counsel 
for the appellants would' read this as equivalent to 
“ all blood connections are sapindas but that cannot 
be admitted. In Chap. II of the Mitakshara, “ On 
Inheritance,” which is the one we are concerned with, 
the term “ sapinda” is not used in the wide sense 
contended for by the appellants. In sections 5 and 3 
a clear distinction is made between sapindas and 
samanodakas ; the sapindas take first, and on failure 
of them samanodakas take, which clearly showed that 
sapindas were a limited class. The term “ sapinda ” 
both in section 5 and section 6, is limited to the 
nearest male gotrajas. Colebrooke’s translation omits 
from Section 5 the word “ saptamat ” at the end; and 
the last sentence should run — “ In this manner must 
be understood the succession of gotraia sapindas up 
to the 7 degree.” This omission is clearly stated 
in Dr. Jolly’s lectures, pp. 209-210, In section 6 the 
limitation of sapindas to the 7th person is repeated, 
and the authority of Vriliat Manu, in a work which 
has not survived, is quoted for it. If in speaking of 
gotrajas the term sapinda is limited to 7 degrees, 
the same word must be equally limited in section 5, 
Verse 3, where it is used in the explanation of the 
term handhus, as being bhinna-gotraja sapindas. The 
limitation of the term gotraja-sapindas to the seven 
persons is meant to embrace those who offer both 
the whole pind, and the lepa or fragments. In older 
works, the two classes were distinguished as sapindas 
and sakulyas; this distinction is not kept up in the 
Mitakshara where the term sapinda is used to denote 
both classes, but the distinction between them and 
samanodakas is clearly maintained. 

When we come to handhus we find the right to 
inherit is confined to bhinna-gotraja sapindas there 

29 


1914 

Kamchandra 

Martand 

Waikar 

V. 

Vi MAYER 

VlN KATES H 
Kothekar. 


INDIAN LAW REPORTS. [VOL. XLII. 


1914 being no recognition as heirs of any bhmna-golraja 
rasichandra samanodakas , no suck class being known to Hindu 
“SSI” writers. This skewed tkat the argument for the 
Wahcar a Uant that there is no limit to tke class of bandhus, 
Vinavek but tkat tke entire definition of bandhus as being 
ESS sapindas is sufficient to let in blood — - 
however remote is not the case on tke woid „ 
sections 5 and 6 of Okap. II of tke Mitakskara winch 
deals with sapindas as being a definite y 11111 e 
cleXSS 

Then comes the case of tke appellants in tke Indian 
Courts, namely, that all bandhus within 7 degrees are 
entitled to inherit, there being no distinction as to 
inheritance between bandhus claiming through the 
mother and those claiming through tke father.. T ie 
respondents contend in tke case of bandhus claiming 
through the mother (as the appellants do) that the 
limitation is 5 and not 7 degrees. Argument on this 
is mostly based on the untranslated first part of the 
Mitakskara which deals with ceremonial, usually 
known as the Achara Kanda. There is nothing in 
Cliap. II “ On inheritance,” to show that the right 
to inherit is based on blood connection at all. The 
Achara Kanda says that sapinda relationship is based 
on blood connection only, and that this rule is to 
apply throughout the Mitakskara. It is now settled 
law that the meaning of sapinda relationship is to be 
SO construed in matters of inheritance under the 
Mitakskara, and that the question is governed by this 
paragraph in the Achara Kanda. The same passage in 
the Achara Kanda (which deals primarily with the 
question of prohibited degrees of marriage) lays down 
that the sapinda relationship for that purpose ceases 
when traced through the father after 7 degrees, and 
\ through the mother after 5 degrees, and the respond- 

ents contend that that limitation equally applies in 
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cases of inheritance. It may have been an arbitrary 1914 
limitation, but it has come down from very ancient kasohandba 
times and was taken as a good working rule : see Martawd 

' YvAlKAR 

Manu, Chap. Ill, verse 5; Gautama, Chap. IV, verses v . 

2 — 5; Apastamba, Chap. II, verses 11, 15, 1(1; Vasistha, veskatesh 
C hap. VIII, verses 1, 2. And when blood connection Kothekak. 
{which had always been the ground of the prohibited 
degrees for marriage), was taken to be also the ground . 
for the right of inheritance, it was natural to take 
the same limitation as part of the new doctrines; 
and so we find that -modern authoritative commenta- 
tors have assumed that the limitation of 5 degrees 
through the mother applied to band h u in 1 1 eri ta nee : see 
Mayne’s Hindu law (7th Ed.), pages 690-692; 786-787 ; 

West and Biililer (3rd Ed.) 121, 488, 489 ; Dr. Jolly’s 
Tagore Lectures, pages 213, 214; Lallubhai v. Man- 
kuvarbai (1), Umaid Bahadur v. Udoi Chand (2), 

Babu Lai v. Nanku Ham (3), Bhyah Bam Singh 
v. Bhyah. Ugur Singh (4) ; and the Dattaka Mimansa, 
section 6, verse 10, dealing with the question of the 
succession of adopted sons. Against this there is only 
the opinion of G. 0. Sarkar who is alive and might 
have been called as an. expert, as he was in a case 
recently heard by this Board. The reason for some 
limitation for sapinda relationship in the matter of 
marriage is said in the Achara Kanda to be that 
without it all the world would be connected, and there 
would be no possibility of marriage.- The same 
reason would apply to inheritance, for all the world 
would be bandhus of a deceased person, and the 
provision for inheritance by fellow-pupils, teachers. 
Brahmins and the Crown, would be abs 
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of inheritance would lead to an absurdity, as the sons 
of. the appellants (claiming through their father and 
so having 7 degrees) would clearly be bciiidJius ; but 
there is no doubt the rule did apply to marriages, 
where equally absurd results would be produced. 

It is also said that limitations in the case of marriage 
have varied, so that the rule is not really definite. 

, But the rule the Mitakshara would natural ly adopt, is 
obviously the one stated by its author (namely 7 and 
o degrees) in the Achara Kanda. The variations are 
set out in Mayne’s Hindu law (7th Ed.), page 103. 

■.Maim .and Apastamba are the only writers who 
are supposed to adopt a different limit in the case 
of relationship through a mother. The difference 
ascribed to Manu is due to a gloss of Kulluka: see 
Mandlik, page 410, note (line 33) ; and the text of 
Apastamba was very fragmentary and uncertain. The 
adoption of the rule of 7 and o degrees may have 
been only a blind following of the rule laid down 
for marriage — adopted as part of the distinction of 
sapindaship put forward by the Mitakshara. But 
it is probable there was a definite reason for it. 

In and prior to Manu, bandhns were not recognised 
“ as heirs at. all: see for authorities prior to Manu 
Vol. 2 “Sacred Books of the East,” pages 132, 133 and 
202, verse 21; Apastamba, Chap. XIV, sections 1-5; 
Gautama, Chap. XXVIII, section 21; Vasistlia" Chap. 
XVII, sections 79 and 81; and Manu, Chap. IX, 
sections 185—189. So that up to the era of Manu, 
the only persons who would inherit were sctpifidcis 
and sakiilyas, and possibly samanodakas ; but in no 
case were persons claiming through a female recog 
nised. The term bandhu is used in some of the 
more ancient treatises, but merely to denote gotraja 
relations, and not in the technical sense in which it is 
used in tlie' Mitakshara. 




lil pps 
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Parallel with this confining of inheritance to mem- 1914 
bers of the gotra we find that they; only conld pei’~ ramchandra 
form the necessary funeral ceremonies. The parvana Martan-d 
sraddha could only be performed by sapindas and t ._ 
sakulyas. Samanodakas (as their name implied) v VlNA U® 
only made general offerings of water. Bat no one kothekab. 
through a femaLe could perform any of the sraddha 
ceremonies: see Manu, Chap. Ill, verses 215, 216. 

It may be doubtful whether inheritance depended 
upon the right to perform sraddha , but it is certain 
the two were intimately connected. Yajnavalkya 
first introduced bandhus as heirs, and he also first 
mentioned the offering of a cake to maternal ances- 
tors : see Yajanvalkya, verse 242 ; Mandlik’s transla- 
tion, page 190. By Yajnavalkya’s time (500 years 
after Manu) it had become necessary to offer the pinda 
to maternal ancestors, and also to allow those who 
could offer it to inherit, and this let bandhus in. The 
only cake offered to maternal ancestors was offered 
to three ascendants of the mother. No lepa was 
offered to higher ascendants, and no water-offerings 
(corresponding to those of the samanodakas), so that 
the right of inheritance corresponding to the offering 
made would be confined to 5 degrees counting the 
person offering; and this is the exact limit of inherit- 
ance which the respondents say is allowed to persons 
claiming relationship through the mother. This may 
be only a coincidence, but it appears to afford a reason- 
able explanation why sapinda- relationship through 
the father was 7 degrees, and through the mother 
only 5 degrees. 

Although, when the Mitakshara was written, the 
right to inherit may have come to depend on blood 
connection, and not on the right to offer funeral 
oblations, the latter had still a great influence on the 
right of inheritance, and the two went together. 
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1914 This was shown by the retention of the terms “ sapin- 
Ramchandra da," and “ samanodaka” which clearly had their 
origin in the two kinds of offerings [for the mean- 
ing of sapinda, see Mayne’s Hindu Law, (7th Ed.), 
page 691 note (&)]. It would have been sufficient to 
put both sapindas and samanodakas into one class 
namely, qotrajas. Unlesson the ground of religious 
efficacy why should all the samanodakas, however 
remote, be preferred to near bandhus and all females 
except those expressly named be excluded altogether? 
See Mitakshara, Chap. II, section 2, verse 6. “ The 
daughter’s son is to give the funeral oblation and 
possess the inheritance.” The close connexion of 
inheritance and funeral rites has also been fully 
recognised by the Courts: see Soorendranath Roy 
v. Heeramonee Barmanea (1), Amrita Kumari Debi. 
v. Lakhinarain Chuckerbutty (2), and Lallubhai 
v. Mankuverbai (3). See also the Viramitrodaya 
[for the high authority of which see Giridharee Lall 
Roy v. Bengal Government (4)] sections 157, 158, 
though that was written to refute the doctrines of 
the Dayabhaga which made inheritance depend solely 
on religions efficacy : see preface to Sarkar’s Transla- 
tion, page x. 

The religious efficacy allowed by Yajnafalkya and 
the Mitakshara to bandhu relations is, it was sub- 
mitted, a reasonable explanation of the limit of 5 
degrees to bandhus ex parte mater na, that being also 
the limit of their offerings : but besides that the text 
of the Mitakshara itself which deals with bandhus, 
namely Chap. II, section 6, verse 1, contained its own 
limitation. 

The three classes of bandhus recognised are atma- 
bandhus, pitri-bandhus, and matri-bandhus, and they 

(1) (1868) 12 Moo. I. A. 81, 96. (3) (1876) I. L.R. 2 Bom. 388, 427. 

(2) (1868) 12 B. L. R. F. B. 28, 39. (4) (1868) 12 Moo. I. A. 448, 466. 
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were mutually exclusive. It lias been held that the 1914 
members of each class mentioned in the text are Ramchandra 
only illustrative and not exhaustive ? but it has never 
been suggested, much less held, that the classes them- ». 
selves are not exhaustive : see Giridharee Ball Roy y^nkatesh 
v. Bengal Government (1), Muthusami Mudaliyar v. Kothekar. 
Siniambedu (2), Amrita Kumari Debi v. Lakhi- 
narain Qhukerbutty (3), Ratnasubbu Chettu v. 
Ponnappa Chetti (4), and Mayne’s Hindu Law (7th 
Edition) page 688. 

The atma-bandhus mentioned in section 6, verse 1 
of Chapter II of the Mitakshara, are first cousins of 
the propositus ; pitri-bcindhus are first cousins of the 
father ; and the matri-bandhus are first cousins of 
the mother. In the first class therefore the common 
ancestor is the grandfather ; in the second class the 
paternal great-grandfather ; and in the third class the 
maternal great-grandfather. Inasmuch as all atma- 
bandlvus (that is, descendants of the grandfather) 
come in before any pitri-bandhus , no one would be 
an atma-bandhus who was not descended from the 
grandfather; he would be a pitri-bandhus, or a matri- 
bandhu. The limit in each class, therefore is the 
common ancestor, and no one who is not descended 
at least from the great-grandfather would be a bandhu 
at all. The bandhuships would no doubt have to 
be mutual as settled by Umaid Bahadur v. TJdoi 
Chand (5), and as the limit of ascendants would be 
the great-grandfather, so the limit in the descending 
line would be the great-grandson. This might con- 
tract the class of bandhus below the limit of 5 degrees 
through the mother, but it seems to be the clear 


(1) (1868) 12 Moo. I. A. 448, 465. 

(2) (1896) I. L. R. 19 Mad. 405 ; 

L. R. 23 I. A. 83. 


(3) (1882) 2 B. L. R. F. B. 28, 37. 

(4) (1882) I. L. R. 5 Mad, 69. 

(5) (1880) I. L. R. 6 Calc. 119. 
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reading of tlie Mitakshara, Chapter IT, section 6, verse 
1, and is in exact accordance with the dicta in Urriaid 
Bahadur v. TJdoi Ghand{\ ) which are otherwise not 
easy to understand. 

Reference was also made to Guru Gobind Shaha 
Mandal v. Anand Lai Ghose (2) per Mitter J. ; 
Sarvadikari’s Tagore Law Lectures, pages 288, 411 ; 
‘•‘Sacred Books of the East,” Volume 14, page 93; 
Mayne’s Hindu Law (7th Edition, page 698 ; Ghosh’s 
Hindu Law, page 192, and Mitakshara, Chapter II, 
section 1, verse 6. 

Be Gruyther , K. C., in reply. The Smritis are not, 
the final authorities in deciding questions of Hindu 
Law. In the present case the Mitakshara is the 
authority by which it must be decided : Morley’s 
Digest, Volume I, page cci. of the Introduction. 
Under the Mitakshara the right to offer funeral obla- 
tions has nothing to do with the right to inherit, but 
propinquity in blood relationship alone gives the title 
tosnceed: Dr. Jolly’s History of Hindu Law (Edi- 
tion 1885) pages 172, 173 ; Mitakshara, Chapter I, 
section 1, paragraph 2; and Dr. Jolly’s History of 
Hindu Law, page 168. The limitation of 7 degrees for 
inheritance of gotrajas is not taken from the Achara 
Kanda, but from Manu, and is retained in the Mitak- 
shara, Chapter II, section 5 paragraph 6. The limita- 
tion of 7 degrees, from the father in the Achara 
Kanda is a limitation of sapinda relationship in a 
different gotra. The argument, therefore, that the 
limitation of 5 degrees from the mother in the Achara 
Kanda. should be adopted for inheritance, because 
the limitation of 7 degrees from the father in the same 
Chapter has been adopted is entirely unsound. The 
provision for preceptors, pupils and the others would 
not be absurd, as is contended, if there were no 

(1) (1880) I. L. R- 6 Calc: D9- ® ( 187 0) 5 B. L. R. 15. 
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limitation to bandhu relationship. The relationship 1914 

must be proved, and though everybody might be a ramohaIura 

bandhu, only the nearest bandhu would succeed. No Marta.vd 

absurd results would be produced in the case of '' '\! KAR 

marriage. They only arise from applying the rule , T V,KAYEK 

Yrxkatesh 

made for determining the relationship of a man and Kothekar. 
a woman for the purpose of marriage, in order to 
determine the relationship of two men fora wholly 
different purpose, namely inheritance. The respond- 
ents’ contentions were inconsistent with the decisions 
in Umaid Bahadur v. Udoi Chand (1) and Baba Lai 
v. Nanku Ram (2) which cases are relied on by 
the High Court judgment appealed from. Reference 
was made to Saba Singh v. Sarafraz Kunivar (3), 
Muthusami Mudaliyar v. Simambedu Muthulmmar- 
aswami Mudaliyar (4), Mayne’s Hindu Law, 7th 
Edition, pages 300, 308, 311, 325, 328, 683 to 685, 699 
and 783 to 785 ; and Mandlik, page 358. 


The judgment of their Lordships was delivered by 

Mr. Ameer Ali. The suit that has given rise to 
the present appeal was brought by the plaintiffs in 
the Court of the District Judge of Balaghat, in the 
Central Provinces of India, for possession of certain 
properties which originally belonged to one Laxman- 
rao, whose next-of-kin or bandhus they claim to be 
under the law of the Mitakshara. 

Laxmanrao died in 1851, leaving him surviving his 
widow Jankibai and a daughter Ohitkoobai, both since 
deceased. . The defendant Venkatesli is Ohitkoobai’s 
husband. On Laxmanrao's death without male issue 
his inheritance devolved on Jankibai. She held poss- 
ession of the properties in suit as a Hindu widow 

(1) (1880) I. L. R. 6 Calc. 119. (4) (1896) 1. L. R. 19 Mad. 405 : 

(2) (1894) I. L. R. 22 Calc. 339. L. R. 23 I. A. 83. 

(3) (1896) I. L, R. 19 All. 215. 


June 29. 


_____ _______ 
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until her death in 1883, when Chitkoobai succeeded to 
her father’s estate. She died on the 7th of May 1894, 
leaving the first defendant, her husband. The second 
defendant is a son adopted by him after Chitkoobai’s 
decease. 

The present action was not instituted until March 
1906. The plaintiff’s claim that the inheritance to 
Laxmanrao opened to them on the death of Chitkoobai, 
and that they are entitled to recover possession of the 
properties from the defendants who have no right of 
succession to Laxmanrao's estate. 

The following genealogical table will explain the 
relative position of the parties and the exact nature of 
the claim : — 

Timaji 


Sadashoe 

(son) 


Krisbnarao + Radhabai 
(son) ( 


Sakobai Chitkoobai + Defendant l 

(daughter) (daughter) I 


Rangobai Venkateah 

(daughter) “ (adopted son, Defendant 2). 


Ramchandra Balchandra Krishna. 

(son) Plaintiff 1. (son) Plaintiff 2. (son) Plaintiff 3. 

The defendants resisted the claim mainly on two 
grounds ; they alleged, firstly, that the ancestors of the 
parties had migrated to the Central Provinces from 
Asirgarh, situated within the Mahratta country, where 
the law in force conferred on the daughter succeeding 
to her father’s inheritance an absolute estate descend- 
ible to her own heirs ; that the family of Timaji was 
still subject to that law, and that accordingly the 
estate which Chitkoobai had acquired passed on her 


Sheoram 

(son) 


Laxmanrao + Jankibai 
(son) | 
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death without issue to the first defendant, her 1914 

husband. In the second place, they urged that the bamohandb^ 

plaintiffs had no heritable right or interest in Lax- Martand 

manrao’s estate as they did not come within the 

category of bandhus entitled to succeed to his in- Vinayek 
1 . Venkatesh 

nentance. Kothekar. 

The Courts in India have overruled the first plea, 
and have held that on settling in the Central Provin- 
ces the family of Tiniaji adopted the lex loci and are 
now governed by the rules of the Mitakshara generally 
in force in that province. 

But they have given effect to the defendants’ 
second contention ; they have held in substance that 
the Mitakshara lays down a well-defined limit where 
the kinship entitling bandhus to succession ceases, 
and that the plaintiffs are beyond that limit. They 
have accord ingly dismissed the suit. 

The plaintiffs have appealed to his Majesty in 
Council, and the case has on. both sides been argued 
with considerable ability and learning. 

In dealing with the arguments addressed to this 
Board on behalf of the appellants their Lordships 
cannot help noticing one circumstance, viz., that in 
the Courts below, so far as appears from the record 
it was not denied that there was a limit to the heri- 
table right of bandhus, the only contention being 
whether it was seven degrees from the common 
ancestor or five as urged by the defendants. Before 
this Board, on the other hand, it has been strenuously 
contended that there is no limit to the succession of 
bandhus. Their Lordships do not wish, however, 
to draw any inference from this change of ground, for 
what they have to determine in this appeal is whether 
the term bandhu is to be construed, as thd plaintiffs 
argue, in the broadest sense, or whether it is subject 
to any limitation, and in the latter case what that 
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1914 limitation is according to the law by which the 

parties are governed. . . 

Maktand In the Hindu law the succession of heirs lndivi- 
Wa ‘ kai '“ dually specified does not present much difficulty; 
Vinayek the controversies and divergences amongst Hindu 
lo" lawyers are chiefly concerned with collateral succes- 
sion. Man u, the ancient sage, whose identity is lost 
in the mist of ages, but whose word is regarded as 
divine, after giving the rules regarding the succes- 
sion of lineal male descendants and male ascendants, 
declares • “ The property of a near sapinda shall be 
that of a near sapinda Sir William Jones in his 
translation of Manu’s Institutes has rendered the 
passage somewhat differently, but for the purposes 
of the present judgment it is of little importance. 

It is upon tliis enunciation that all the schools 
base the right of collaterals to succeed to the inheri- 
tance of a deceased person. This refers only to the 
succession of one male to another, for females inherit 
by express rules. The right of collaterals, therefore, 
is dependent on the existence of the sapmda-relation- 
ship between the propositus and the claimant. The 

contest that has arisen in the several schools is with 

regard to the meaning to be attached to the term 
sapinda , in other words, what does sapinda- relation- 
ship imply, and what is the true test for determining 
whether a particular person is a sapinda to the 
deceased or not ? Jimutavahana, the author of the 
Dayabhaga, the guiding authority in the Bengal or 
G-auriya school, considers it to mean community 
in the offering of funeral, oblations.” He draws his 
argument from the word pinda, which literally 
signifies a ball of rice offered at the performance of 

° Chapter IX., v. 187. Tliis is the translation given by Mr. Justice 

Banerjee in Bobu Lai v. Naiiku, Ram (1). 

(1)(1894)I. L.R. 22 Calc. 339. 


HR 


YOL. XLII.] CALCUTTA SERIES. 405 

obsequial rites. Mr. Lowndes is probably right, that 
in early times the right of inheritance was dependent ramchandka 
on the right to participate in the offering of funeral 
oblations, a doctrine which is part and parcel of the 

Dayabhaga rules. Veskatksh 

But, it is also clear that Vijnaneswara, the author Kothekar. 
of the Mitakshara, who appears to have flourished 
towards the end of the 11th and the beginning of 
the 12th century of the Christian era, some five cen- 
turies before Jimutavahana, abandoned the ancient 
doctrine, and construed sapmda-relationship to arise 
from community of blood, or to use the quaint 
language of Hindu writers, “ community of particles 
of the same body.” His legal conception in this 
respect will appear clearly from a passage of the 
Mitakshara, Book I., chapter on Marriage, not included 
in Mr. Oolebrooke’s translation. To this passage their 
Lordships will have to refer later on in the course of 
this judgment. 

Messrs. West and Biihler in their “Digest of the 
Hindu Law,“ whose merit and authority have been 
recognized by eminent Hindu lawyers, have examined 
in detail the doctrines of the Mitakshara on this 
point, and their general conclusion as to Vijnanes- 
wara’s legal conception of scipwicift- relationship is 
summed up in the following words, that he based it 
“ not on the presentation of funeral oblations but on 
descent from a common ancestor, and in the case of 
females also on marriage with descendants from a 
common ancestor.” Mr. Colebrooke in his rendering 
of the Mitakshara has paraphrased sapmda as a rela- 
tion “ connected by funeral oblations,” which resulted 
in virtually obliterating one of the main distinctions 
between the Benares and the Bengal schools. But 
it is now recognized that his paraphrase was" errone- 
ous, and that the true theory of sapmeto-relationship 
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1914 propounded by Vijnaneswara was based on commu- 
RamcTa“dba nity of blood. It is oil this theory of Vijnaneswara 
Mabtand that the learned counsel for the appellants place their 
Wa * kae chief reliance. The plaintiffs, it is urged, are unques- 
Vinaybk tionably related to Laxmanrao by tie of blood ; they 
Kothekab. are, therefore, his sapindas, and consequently, in the 
absence of near kinsmen, entitled to his inheritance. 
It is to be remarked, as has been observed in previous 
cases before this Board, that the Hindu law contains 
its own principles of exposition, and that questions 
arising under it cannot be determined on abstract 

reasoning or analogies borrowed from other systems 

of law, but must depend for their decision on the 
rules and doctrines enunciated by its own lawgivers 
and recognized expounders. 

The Mitakshara purports to be a commentary on 
the work of Yajnavalkya, who is supposed to have 
lived about the second century of the Christian era, 
% about a thousand years before Vijnaneswara. Intlie 

Mitakshara he is spoken of in terms of deep venera- 
tion: and his doctrines, developed by Vijnaneswara, 
certainly show a marked advance over the legal con- 
ceptions of his predecessors. So far as their Lordships 
have been able to ascertain, the bcindhus, or distant 
kinsmen related to the deceased through females, 
make their appearance as heirs first in Yajnavalkya’s 
enunciations. Mr. Borrodaile, in the first volume Of 
his Reports of the Bombay Sudder Dewany Adalut 
Decisions, has given a translation of the Index to the 
Mitakshara, which furnishes a general idea of the 
< scheme of this great and important work of Hindu 

law. It consists of two books ; the first called the 
Acharadhyaya “ On Established Rules of Conduct or 
Ordinances ” ; the second the Vyavaharadhyaya “ On 
the Laws and Customs of the People.” Both books, 
however, are so inter-related that the rules of the 
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one can scarcely be construed without reference to 
the other. 

It is to be noted that in the Yyavastka Chandrika 
the Book on u Established Rules of Conduct” is 
cited as the Achara Adhyaya (“ Chapter or Book on 
Established Rules of Conduct”), whilst in the deci- 
sions of the Indian Courts and recent works on Hindu 
Law, it is referred to under the name of the Achara 
Kanda (“Division or Part relating to Established 
Rules of Conduct ”). 

In the third chapter of the Achara Kanda, Vij- 
naneswara lays down the rules relating to the for- 
bidden degrees of kindred, and here he defines his 
theory of relationship. A translation of this passage 
is to be found in the “ Digest of Hindu Law,” by West 
and Biihler, Yol. I., p. 120, and also in the judg- 
ment of the Bombay High Court in Lallubhai v. 
ManJciivarbai (1), which came on appeal to Her 
Majesty in Council, and was affirmed by this Board (2). 

That passage runs thus : — 

u He should marry a girl who is non-sapinda (with himself). She is 
called his sapinda who has (particles of) the body (of some ancestor, &c.), 
in common (with him), Non-sapinda means not his sapinda. Such a one 
(he should marry). Sapinda relationship arises between two people through 
their being connected by particles of one body. Thus the son stands in 
sapinda relationship to his father because of particles of his father’s body 
having entered (his). In like (manner stands the grandson in sapinda 
relationship) to his paternal grandfather and the rest, because through his 
father particles of Ids (grandfather’s) body have entered into (his own) < 
Just so is (the son a sapinda relation) of his mother, because particles of 
his mother’s body have entered (into his). Likewise (the grandson stands 
in sapinda-relationship) to his maternal grandfather and the rest through 
^bs mother. So also (is the nephew) a sapinda-relation of his maternai 
aunts and uncles, and the rest, because particles of the same body (the 
paternal grandfather) have entered into (Ins and theirs) ; likewise (does he 
stand in sapinda-relationship) with paternal uncles and aunts, and the rest. 

(1) (1876) I.L.R. 2 Bom. 888. 
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(2) (1880) I. L. B. 5 Bom. 110 
L. K. 7 I. A. 212. 
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Cj als0 the wife and the husband '(are sapinda-relations to each other) 
because they together beget one body^son). In jd,e manner ^ 

tod^^^hto^veraUy) who have sprung from one body (i.e., 
™ - to «»i, hu.W ^ther i. t.,» »,,»»» W »«> — 
used there exists (between the persons to whom it is appi J 

with one body either immediately or by descent. _ 

Then after refuting certain objections to his 
explanation of the word sapinda, Vijnaneswara 

Pr mTwi! explanation of the word ‘asapindam’ (non-sapinda verse 52) 

particles of. one b y (transmission by) descent. But 

^r^tion) would be” too Wide, since such a mlationship 

exists in the eternal circle of births, in some manner ,« other, netucm 

men therefore the author (Yajnavalkya) says : 

W 53: “After the fifth ancestor on the mother s and attm the 

seventh on the father’s side.”-" On the mother’s side in the mo he. s hn 
after the fifth, on the father’s side in the father’s line, after the seven 
(ancestor) the sapinda-relationship ceases ; these latter two wor s mus 
understood ; and therefore the word sapinda which on account of it 
(etymological) import (connected by having in common) particles (of 
body) would apply to all men, is restricted in its signification, fist as the 

— <»“ rttrir;::../”.!, 

the btotnly)Ind th?hke ; and thus the six descendants, beginning with 
^ “”,„4 L. «tt (counted) - the — «. «* •*»'. •» 
relations.” (West and Bfihler, vol. I., p. 120). 

Tlie rendering of tbe above passages by an 1 
Raikumar Sarvadhikari though apparently more free 
is certainly instructive and interesting, and Reserves 
quotation as showing what a learned Hindn scholai 
considered was in the mind of Vijnaneswara when 
defining the word sapinda. 

“The Mitakshara then explains the following words in the next verse 
of Yajnavalkya, beyond the fifth and seventh degrees on the mother s .sic e 
and. the father’s side respectively.” 
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'"It has been already explained, that the relation of sapinda exists by 1914 
reason of the connection of the parts of the same body, both directly and ^ AMCHANDRi 
indirectly. But such a relationship is possible everywhere, in some way or Martand 

other, between all men in this . wide, wide world without a beginning. So Waikar 

the definition would be too wide. It is for this reason that the sage limits Vinayek 

it thus, ‘Beyond the fifth, &e. Venkatesh 

“ The meaning is ‘ on the mother’s side,’ i.c., in the line of the mother, Kothekar; 

after the fifth degree : on the father’s side,’ i.e., in the line of the father } 
after the seventh degree, the relation of sapinda ceases. 

u Although the word sapinda, therefore, may be applied in its etymolo- 
gical sense almost to all men, it is, there can be no doubt, limited in its 
signification to certain definite individuals ; just as the word mud-born is 
applied only to a lotus. 

“ Thus the father and the other accendants are six sapindas ; and the 
i son and the other descendants are six ; and the mail himself is the seventh. 

In case of the division of a line also, the enumeration should be made until 
the seventh degree, commencing from whence the direction of the line 
changes. This rule should be applied in every case.'” Sarvadhikari’s Tagore 
Law Lectures, page 603. 


Their Lordships have no manner of doubt that in 
the passages quoted above, Vijnaneswara was laying 
down rules for the limitation of sapmdst-relationship 
generally. 

It has been suggested in argument that this limita- 
tion is with regard to marriage only ; that it defines 
the prohibited degrees within which a man cannot 
marry. A similar contention was put forward in 
Lallubhai v. Mankuvarbai(l). The observations on 
this point of the learned Judges, one of whom was the 
..distinguished jurist, Mr. Justice West (co-author of 
the Digest, and afterwards Sir Raymond West) appear 
to their Lordships as extremely apposite to the pre- 
sent case. . 

Chief Justice Westropp in that, case, at p, 426, said 
as follows : — 


“ It lias been contended for the plaintiffs that in the above extracts 
from the Achara Kanda and the Sanskara Mayukha the respective authors 
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1914 that, when they wrote upon sapinda-relationship with reference ^ to inheri- 

■ tance they may be regarded as viewing sapinda-relationslup ™ the same 

Ramchandba ’ as the autUor of the Dayabhaga and certain other commentators on 

Wmka N B ffindu law. But we think that the burden rests upon the plaintiffs to 
«. ■ show that Vljnaneswara and Nilakantha regarded sapinda-relationship as _ 

VlNAYEK 0]1 a diffierent basis for the purpose of inherence from that on 

■SSSS Which, dogmatically perhaps, but most distinctly, the one has placed it in 
the Achara Kanda and the other in the Sanskara Mayukha. We do not 
think that the learned counsel for the plaintiffs have given any good reason 
for assuming that tire authors intended to make any such difference, nor 
is it likely that they did. 

“ The religious and ceremonial law of the Hindus as prevailing amongst 
castes, or in particular localities, is generally speaking, almost inseparably 
blended with their law of succession m the same castes or localities, an 

opposite condition being exceptional.’ 1 

As a matter of fact, as Messrs. West and Buhler 
point out, Vijnaneswara expressly says “wherever 
the word sapinda is used there exists (between 
the persons to whom it is applicable) a connection 
with one body either immediately or by descent. 

In Umaid Bahadur v. Udoi Ghand (1) the learned 
Judges of the Full Bench (one of whom was a Hindu 
Judge of great eminence) express themselves on this 
point in the following terms ; 

u Having taken great pains in accurately defining the word sapinda in 
the beginning of hie work, and having said in clear words in the passage in 
question that ‘ one ought to know that wherever the word sapinda » used 
there exists (between the persons to whom it is applied) a connection with 
one body either immediately or by descent, it is hardly reasonable to 
suppose that the author used the word in another part of the same work 
in a different sense. It is a well understood rule of construction amongst 
the authors of the Institutes of Hindu law, that the same word must be 
taken to have been used in one and the same sense throughout a work 
’ unless the contrary is expressly indicated 

Nor have the learned counsel for the appellants 
been in a position in this case to refer to any author- 
ity excepting one, which their Lordships will notice 
/ later on, in support of their proposition that the 

(1) (1880) I. L. R 6 Calc. 119, 126. 
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limitations of Vijananeswara on sapinda-relationship 
are confined to marriage, impurity, and exeqnial rites, 
and do not relate to inheritance. 

The law of inheritance in the Mitakshara trans- 
lated by Mr. Colebrooke, occurs in Book II,, and forms 
chapter VI. of that part of the work. It is entitled 
“ Dayavibhaga,'’ or “ partition of heritage.” It is 
unnecessary to refer to chapter I. of Mr. Colebrooke’s 
translation, or to the earlier sections of chapter II, as 
they deal with subjects which do not come within the 
purview of this judgment. It is with sections 5, 6 
and 7, of chapter II that their Lordships are princi- 
pally concerned. The rendering of the word sapinda 
as “relations connected by funeral oblations” runs 
throughout Mr. Colebrooke’ s translation. His arrange- 
ment of the matter is also different from the original 
where the subject of inheritance appears to be dealt 
with in a consecutive form in chapter VI. 

Mr. Colebrooke has split it up into two chapters, 
divided into sections. (This circumstance is noticed 
in the Bombay judgment.) Section 5, chapter II. (in 
Mr. Colebrooke’s Translation), deals with the succes- 
sion of the gotraja, on failure of “brother’s sons.” 
Although gotraja is explained by the term gentiles 
borrowed from the Roman system, to which no doubt 
the Hindu system bears a remarkable analogy, it 
would be more convenient to adhere to the definition 
given in the Mitakshara itself. Omitting the English 
equivalents introduced into the translation, and retain- 
ing the Sanskrit expressions, the paragraphs run as 
follows 

“ 3. On failure of the paternal grandmother, gotraja-sapindas, namely, 
the paternal grandfather and the rest, inherit the estate. 

For bhinnagotra sapindas are indicated by the term bandhu. 
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4. Here, on failure of the father’s descendants, the heirs are succes- 
sively the paternal grandmother, the paternal grandfather, the uncles and 
heir sons. • 
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Kqthekab. 


1914 5 On failure of the paternal grandfather’s line, the paternal great- 

— grandmother, the great grandfather, his sons and their issue, inherit. 

Kamohandba 1u thU manQer mu8t be understood the succession of the samanagotra 

Waikar sapindas, 

v. 0 < if fc i iere b e n one such, the succession devolves on samanodokas, and 

VmKhi they must be understood to reach the seven degrees beyond sapindas, or else 
KothekIb. as far as the limit of knowledge and name extend. Accordingly Vnhat 
Menu says, ‘The relation of the sapindas ceases with the seventh person 
and. that of samanodakas extends to the fourteenth degree, or, as some 
affirm, it reaches as far as the memory of birth and name extends. This is 
signified by gotra.” 

Their Lordships have preferred to adopt tor tlie 
purposes of this judgment the translation which was 
before this Board in hallubhai s Gass (1). 

It is to he observed that the rule in paragraph 8 is 
thus stated in the Viramitrodaya (Shastri Golap 
Chandra Sarkar’s translation, p. 199) “ on failure of the 
paternal grandmother, the paternal grandfather and 
the other sapindas of the same gotra are heirs; since 
the sapindas '-(or persons connected through the 
pinda or body) of a different gotra are included under 
the term bandhu or cognates.' 5 „ 

The earliest expounders appear sometimes to have 
used the term bandhu to signify a savinda without 
any idea of including cognates. This is clear from a 
passage of the Viramitrodaya, (Shastri Golap Chandra 
Sarkar’s Translation, p. 112) where, after quoting 
the rule as to the succession of collaterals given by 
Vishnu who places the bandhus immediately after 
brothers’ sons, it says as follows “ Here the term 
bandhu (kinsman) signifies a sapinda, and the term 
saJculya (distant kinsman) means a sagotra, or one 

descended from a common ancestor in the male line 

(other then a sapinda ) ; if by the term bandhu the 
cognates of the father were comprised, then there 
would be a conflict with the order mentioned by 

(.1) (1880) I. L. R. 5 Bom. 110, 122, 123, 
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Jogiswara, the Contemplative Saint,” i.e., Yajnaval- 1914 
kya. Yajnavalkya himself employs the expression kahchandra 
indiscriminately in various places to signify connec- 
tions and friends. But in chapter II, of his Dharma ». 
sastram, he distinctly introduces bandhus as acquir- 
ing a heritable right on failure of the gotrajci. The Kothekah. 
passage in Bao Yishwanath Mandlik’s translation at 
p. 220, is as follows 


“ The wife, daughters, both parents, brothers, and • 
likewise their sons, gotrajas (gentiles), bandhus 
(cognates), a pupil and a fellow-student. Of these, on 
failure of the preceding, the next following in order 
is heir to the estate of one who has departed for 
heaven leaving no putra (lineal male descendants).” 

Learned counsel for the respondents urges that 
this inclusion of bandhus or cognates forms a marked 
extension of the right of inheritance to people who 
until then were not regarded as heirs, and he contends 
that it is hardly likely this remarkable cliange should 
have been made without any limitation, considering 
that the srptnda-relationship was subject to a limit. 

To determine how far this contention is well- 
founded, it is necessary to examine a little -more 
Closely the doctrines of the Mitakshara relating to 
the succession of collaterals. Yijnaneswara in reality 
seems to have shaped the rules which govern this 
branch of the law of inheritance in force in the 
Benares school. In paragraph 3, section o, (Cole- 
brooke’s Translation) in describing the gotraja- 
sapinda or consanguineous relations sprung from the 
same stock, he emphasises the fact of their being 
members of the same family by the specific statement 
that the sapindas belonging to a different family 
igotra ) — the bhmna-gotra — are included under the 
designation of bandhus. This is clearly borne out by 
the passage of the Viramitrodaya already referred to. 
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1914 Henceforth the word bandhu, therefore, has, in the 

RuichIndra system of the Mitakshara, a distinctive and technical. 

Martand meaning, in other words it signifies the bhinnagotra- 
Waikar , , 

sctpwidcis* 

vI'nkatesh In paragraph 5 for the word gotraja-sapinda is 
Kothekar. substituted the more definite term of samdna-gotra 
sapinda. With regard to this Messrs. West and 
Biihler observe that “ The substitution of samdna- 
gotra for gotraja , as well as the employment of 
bhinna-gotra to designate the opposite of the term, 
both show that Vijnaneswara took gotraja in the 
sense of beloging to the same family.” Commenting 
on the passage relating to the succession of the 
gotraja-sapinda , the Viramitrodaya, which is regard- 
ed as one of the most important commentaries on the 
Mitakshara, says “ similarly to the seventh (degree) 
the s ipirulas of the same gotra take the estate of a 
person without male issue see Shastri C-olap Chandra 
Sarkar’s Translation, p. 199. 

This limitation of the seventh degree appears in 
Yajnavalkya’s Institutes, chapter I., paragraphs 52, 
53, in these words : — “ A man should marry a girl . 
. . . who is not a sapinda of him .... who is 
descended from one whose gotra and pravara are 
different from him ; and who is removed five degrees 
on the mother’s and seven on the father’s side see 
Rao Visliwanath Mandlik’s Translation, p. 167. The 
comment of Vijnaneswara on this text of Yajnavalkya 
has already been given in extenso in a previous 
part of this judgment, but the following lines may be 
quoted again with advantage : — “ On the mother’s side, 
in the mother’s line after the fifth; on the father’s 
side, in the father’s line, after the seventh (ancestor) 
the sapmda-relationship ceases West and Biihler, 
page 119 ; May ne’s Hindu Law (7th edition), p. 691' 
parapraph 516. 


. 
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. The translation by Golap Chandra Shastri of the 
passage, in which these words occur, is important, as 
he is the authority on whose expositions the appel- 
lants chiefly rely. ’ It runs thus 

“ While explaining the term non -sapinda, the sapinda relationship is 
stated to be directly or mediately through connection with one body, but 
that relationship of all persons may, in one way or other, be tiaced with 
all other persons in this world of eternal transmigrations of the soul with 
its minute body, and so it would include persons that are not intended to be 
included ; hence it is ordained : — 

' ‘ and is beyond the fifth and seventh from the mother and from the 

father (respectively).’ 

' The purport is, that sapinda relationship ceases beyond the fifth from 
the mother, in the mother’s line, and beyond the seventh from the 
father, i.e., in the father’s line.’ (Grolap Chandra Sarkar’s Hindu Law, 
p. 54.) 

It is quite clear, therefore, that the limitation of 
the seventh decree with regard to the samanagotra 
sapindas given by Mitra Misra in the Yiramitrodaya 
is taken from the rale enunciated by Vijnaneswara on 
Yajnavalkya in the Achara Kanda in respect of the 
cessation of sap inda- relationship, 

Now, a bbinnagotra sapinda is a bandhu accord- 
ing to Yijnaneswara. The classification contained 
in section 6, chapter II. (Colebrooke’s Translation) 
shows clearly who the bandhus are whom Yijnanes- 
wara treats as bbinnagotra sapindas entitled to succes- 
sion on failure of the gotraja. The passage as tran- 
slated by Mr. Colebrooke runs thus : — 

u 1. On failure of gentiles, the cognates are heirs. Cognates are of 
three kinds : related to the person himself, to his father, or to his mother ; 
as is declared by the following text, 1 The sons of his own father’s sister 
the sons of his own mother’s sister, and the sons of his own maternal uncle 
must be considered as his own cognate kindred. The sons of his father’s 
paternal aunt, the sons of his father’s maternal aunt, and the sons of his 
father’s maternal uncle, must be deemed his father’s cognate kindred. The 
sons of his mother’s paternal aunt, and the sons of his mother’s maternal 
uncles, must be reckoned his mother’s cognate kindred.” 
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u 2. Here, by reason of near affinity, the connate kindred of the 
deceased himself, are his successors in the first instance, on failure of them, 
his father’s cognate kindred, or if there be none his mother’s cognate 
kindred. This must be understood to be the order of succession here 
intended.” 

Here Mr. Colebrooke renders die word gotraja into 
gentiles, and bandhus into cognates. He also para- 
phrases the three classes under which Yijnaneswara 
groups the technical bandhus, viz., the atma-bandhus , 
the piiri-bandhus and the matri- bandhus as cog. 
nates related to the person himself, to his father, or to 
his mother.” 

Their Lordships have little doubt reading these 
passages by the light of the comments in the Yira- 
mitrodaya, (at p. 200) that Yijnaneswara was using the 
term bandhu in a restricted and technical sense, as 
implying a relation belonging to a different family but 
united by sapinda-relationship. In fact he expressly 
says so (paragraph 3, section 5, chap. II.). 

It is not disputed that the plaintiffs do not come 
within the three categories mentioned above. But it 
is urged on the authority of Girdharilal Roy v. The 
Government of Bengali) that the enumeration is not 
exhaustive but merely illustrative. 

In that ease the question for decision was whether 
a maternal uncle not. being specifically included in the 
enumeration of bandhus in the Ik Zitakslxara was ex- 
cluded from succession. ■ Answering that proposition 
in the negative, and holding that although not ex- 
pressly mentioned he was entitled to succeed as a 
bandhu this Board observed that the text did not- pur, 
port to be an exhaustive enumeration of alL bandhus 
“ who are capable of inheriting,” nor was it cited as 
such for that purpose by the author; and that it was 
used simply as a proof or illustration of his proposi- 
tion that there are three kinds or classes of bandhus. 

(A) (1868), 12, Moo. L A. 448. 
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These remarks hardly warrant the contention, which I 9 ! 4 
is attempted to be based on them, that the classes ramchandra 
specified by Vijnaneswara can be added to. 

In the present case, however, it does not seem 
necessary to their Lordships to enter upon the deter- venkatkh 
mination of the question whether the classes can be kothekau. 
extended, for the point at issue can be decided on 
other grounds. 

The limitation of five degrees clearly applies, and 
can only apply to the bbinnagolra sapindas . But it 
is contended that this limitation is confined to pro- 
hibition in respect of marriage. As has already been 
observed, a part of the limitation appears to have been 
applied to the succession of samanagotra sapindcts ; 
their Lordships are unable to see on what principle 
can it be said that the other part i*elative to kinsmen, 
who are equally sapindas but belong to a different 
gotra or gens, must be restricted to matrimonial 
affinity. 

Considerable reliance has been placed on the state- 
ment of the law by Shastri Golap Chandra Sarkar in 
his work on Hindu law. Great respect is due to the 
opinions of that learned lawyer. But it seems to 
their Lordships that their weight is considerably 
discounted by his desire, in order to prevent the 
deceased’s property becoming so to speak derelict and 
thus escheating to the Crown, to bring in the caste- 
people of the deceased also as bandhus ; and the some- 
what uncertain note of his conclusion (at page 74) 
where he says : — - 

“ The conclusion, therefore, which appears to legitimately follow from 
the foregoing consideration, is, that the word bandhu in the Mitakshara 
means and includes either all cognate relations without any restriction, or 
at any rate, all cognates within seven degrees on both the father’s as well as * 
on the mother’s side.” 

Again, his attempt to widen the signification of the 
Word sapinda by employing the English equivalent 
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1914 of relation does not seem to be supported by the 
Ramchandra definition of sapmda-reLationsliip in the Mitaksliara 
Maktand itself. 

Wajkar Reference lias also been made to certain passages in 
Vinayek 4 > ao Vishwanatli Mandlik’s valuable work, in wliicb 
Kothekak! be says that the sapinda-ve la tionslii p for inheritance 
is not always the same as for marriage or impurity 
(arising from birth or death). That may or may not 
be ; but in one part of his work to which the Judi- 
cial Commissioner has referred in his judgment, the 
learned translator of Yajnavalkya distinctly says that 
sapinda connection in general is “ co-extensive with 
that for marriage purposes.” Nor in this connection 
their Lordships think, can the following passage in 
the Yiramitrodaya be overlooked : — 

“ And the text, ■* sapinia-relationship, however, ceases in the seventh 
generation ’ — is to be explained consistently with the text o£ Yajnavalkya, 
namely, after the fifth and the seventh from the mother and the father 
(respectively) to mean that it remains in the seventh but ceases in the eighth 
generation. Hence, as in the case of the unmarried females, the sapinda 
relationship extending over three generations, as is declared in the chapter 
on impurity (occasioned by death, &c. ) is considered to be with reference 
to that alone; so it is to be deemed that this sapinda relationship (extending 
to tlie fourth degree) is relative to succession alone/’ (Viramitrodaya, 
p. 157.) 

In the absence of any authoritative text their 
. Lordships do not see their way merely on abstract 
reasoning to displace a view of the law which has 
received the recognition of the Courts in India, and 
which the District. Judge, an officer of great experience 
and learning, says is accepted by “public opinion.” 
As has already been observed, the right of 'inheritance 
is founded on sapmda-relationship^ which, under the 
Mitaksliara, means consanguinity, in a distinct legal 
sense clearly explained by the author. This bond 
comes to an end with the fifth degree when the descent 
'is through a female. It seems difficult to conceive 


/lieiitlilii! 


u .. ; - •: . 


VOL. XLII.1 


CALCUTTA .SERIES. 


419 


Mart and 
Waikar 
v. 

VlNAVEK 

VENKATESH 

Kothekar. 


that the right to inherit should continue after the 1914 
relationship on which it is founded, and which gives ramchandrA 
it birth, has come to and end. 

In the case of Umaid Bahadur v. TJdoi Chand( 1) 
one of the tests employed for determining whether the 
defendant in that case was a sapinda of the proposi- 
tus was the mutuality of sapinda relationship. The 
doctrine of mutuality is based on the rule enunci- 
ated by Manu, and is fulLy explained by Rajkmnar 
Sarvadhikari in his lectures at page 690. Another 
well-known Hindu writer of the present day speaks 
thus of the above rule 

11 It is to be observed here that the wealth of a sapinda is taken by his 
nearest sapinda , according to the well-known text of Manu. From that 
text it follows that the relation of sapindaship must be mutual. Among 
agnates the relation of: sapindaship is always mutual ; but among cognates 
it is not so in a few cases. In order to determine whether any persons are 
heritable cognates of the propositus 1 it is necessary to see whether they 
are related as sapindas to each other Umaid Bahadur v. TJdoi Chand (1). 

Unless saoindaship is mutual, one cannot be the heir of the other” (Com- 
mentary on Hindu Law by J. N. Bhartacharyya, p. 459). 

In Bahu Lai v. Banka Bam, (2), the rule of the 
Mitakshara enunciated in the Achara Kanda rela- 
tive to sapinda-relationship in respect of marriage is 
assumed as applicable to inheritance. In fact the 
judgment proceeds on that basis ; and the order of 
sapmda-relationsliip with its limitations in Rajkumar 
Sarvadhikari’s Tagore Law Lectures is adopted as 
representing a correct exposition of the Mitakshara 
law. The doctrine of mutuality is also explained in 
clear terms : — 



(1) (1880) I. L. R. 6 Calc. 119. (2) (1894) I. L. R. 22 Calc. 339 


“ Again, a sapinda of the propositus to be capable of inheriting must 
satisfy a further condition, namely, that he must be so related to the propo- 
situs, that the propositus is also a sapinda of him either directly or through 
the father or the mother. The mutuality of sapinda relationship between 
the propositus and his heritable sapindas is assumed as a necessary condition 
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in the ease of Umaid Bahadur v. Udoi Chand {l) and the authority for 
this is? to be found in the text of Manu (chapter IX., 187) cited in the 
Mitakshara, chapter IL, section III, verse B, as interpreted by Balambhatta 
and Visweswara B-hatta, the two leading commentators on the Mitakshara. 
The text according to these commentators means this, the ’ property of a 
near sajpinda shall be that of a near sapinda , From this it is clear that a 
man in order to be a heritable sapinda of the propositus must be so relatt^ 
to him that they are sapindas of each other." 

These two decisions of the Calcutta High Court 
have been challenged on the ground thkt they repre- 
sent Dayabliaga views rather than the doctrines of 
the Mitakshara. To their Lordships the objection 
seems hypothetical and withotit any basis excepting 
the criticisms of Golap Chandra Shastri. One of the 
learned Judges who decided Babu LaVs Case (2) was 
the distinguished Judge and erudite Sanskrit scholar, 
Mr, Justice Guradas Banerjee, wlio was not likely to 
allow his mind to be confused by Dayabhaga concep- 
tions in determining a case under the Mitakshara law. 

The general conclusion to which a close examin- 
ation of the authorities leads their Lordships may 
be briefly stated as follows: (a) that the sapinda- 
| relationship, on which the heritable right of colla- 
I tern Is is founded, ceases in the case of the bhirina- 
l gotra sapinda with the fifth degree from the common 
i ancestor ; (&) that in order to entitle a man to Succeed 
to the inheritance of another he must be so related 
to the latter that they are sapindas of each otlier, 
which is only a paraphrase of Manu’ s rule. 

In the present case, the plaintiffs are Laxmanrao’s 
paternal grandfather’s son’s son’s daughter’s daughter’s 
sons. They are bis bhinnagotra beyond the fifth 
degree, and, as the District Judge points out, the 
element of mutuality is wanting between them and 
Laxmanrao. ’ 

(1) (1880)1. L. Tt. 6 C»lc, ;M9. (2> (1894) I. L, R, 22 Qalc. 339. 
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Two considerations were strongly pressed on behalf 
of tlie appellants to induce their Lordships to extend bamchamba 
the application of the sapincfa-relation in the case ^^ A N E ° 
of bandhus beyond the fifth degree mentioned in v . 
the Mitakshara. It was urged that it is hardly 
likely Vijnaneswara would give a right of inheritance Kothekar. 
to a spiritual preceptor or guru before kinsmen, 
however remotely connected. This argument appears 
to ignore the peculiar and intimate relationship which 
their Lordships understand exists in the Hindu 
system between the pupil and the guru who has to 
initiate him. into the mysteries of the Vedie laws 
and rites, and under whose roof he lias to pass many \ 
years of his life. It is easy to suppose that in such 
circumstances the mystical relationship between a 
spiritual preceptor and a pupil should be regarded 
as creating a far closer tie than remote relationship 
of blood. 

As regards the other consideration which is based 
on the possibility of. the Crown becoming a claimant 
in the presence of remote bhinnagotra , their Lord- 
ships need only observe that whether such a claim 
would be justified or even be likely to be advanced, 
it does not seem necessary to express an opinion in 


the present case. 

Here the defendant is in possession of Laxmanrao’s 



estate claiming as heir to his wife, Laxmanrao’s 
daughter. The plaintiffs’ suit is an action in eject- 
ment, and they must, in order to succeed, . strictly 
prove their title. 

It is a matter of satisfaction to their Lordships 
that they find themselves in complete agreement with 
the learned Judges in the Courts below. The District 
Judge is himself a Hindu versed in Sanskrit, and has 
examined the authorities in original. His decision 
is entitled to great weight and consideration, 
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Their Lordships are of opinion that this appeal 
should be dismissed, and they will humbly advise 
His Majesty accordingly. 

The appellants must pay the costs of this appeal. 

Appeal dismissed. 

Solicitor for the appellants : Edward Dalgado. 
Solicitors for the respondents : T. L. Wilson Co. 
j. v. w. 

APPELLATE CRIMINAL. 

Before Jenkins C.J . , and N, R • Chatter jea J • 

EAM RANJAN ROY 
v . 

EMPEROR.* 

Public Prosecutor , duty of — Duty to produce all the evidence in his power 
bearing directly on the charge — Duty to call all the available eye- 
witnesses in capital cases— Omission to examine material witnesses , effect 
of— Inference adverse to the prosecution arising therefrom — Practice. 

The purpose of a criminal trial is not to support at all costs a theory, 
but to investigate the offence and to determine the guilt or innocence of the 
accused ; and the duty of a Public Prosecutor is to represent not the police 
but the Crown, and this duty should be discharged fairly and fearlessly and 
with a full sense of the responsibility attaching to his position. 

It is not his duty to call only witnesses who speak in his favour. 
Empress v. Dhunno Kazi (1) discussed and explained. 

He should, in a capital case, place before the Court the. testimony of all 
the available eye-witnesses, though brought to the Court by the defence, and 
though they give different accounts. The rule is not a technical one, but 
founded on common sense and humanity. 

Reg. v. Holden (2) followed. 

Where witnesses (who from their connection with the transactions in 
question must be able to give important information) are not called 

0 Criminal Appeals No. 439 and 440 of 1914, against the order of C. 
Twidell, Sessions Judge of Bankura,, dated May 28, 1914. 

(1) (1881) I. L. R. 8 Calc. 121, 124. (2) (1838) 8 C. & P. 609. 
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without sufficient reasons being shown, the Court may properly draw an 
inference adverse to the prosecution. 

Empress v. Dhunno Kazi (1) referred to. 

A conviction under s. 114 of the Penal “Code cannot stand where 
the abetment charged necessarily requires the presence of the abettor. 
To come within the section, the abetment must be complete apart from the 
presence of the abettor. 


1914 

Ram Ranjan 
Roy 

v. 

Emperor. 


The appellants were tried before the Sessions 
Judge of Bankura with the aid of assessors. Ram 
Ranjan Roy, a zemindar in the Bankura district, was 
charged under ss. 302 and f£f of the Penal Code, 
respectively, with the murder of one Dhan Kristo 
Laik, and abetment by presence of the murder of 
Banwari Laik. Umesh Chandra Mookerjee, a gomasta 
of the zemindar, was charged, under ss. f^f, with being 
present and abetting the murder of Banwari Laik, and 
Madhab Mistri, a peon, was indicted under ss. 302 and 
323, with the murder of Banwari, and simple hurt to 
one Hari Laik. The Judge acquitted Umesh alto- 
gether, but convicted Ram Ranjan only under ss. f-ff 
and Madhab under both sections. He sentenced them 
to transportation for life. 

The facts alleged by the prosecution were as follows. 
Ram Ranjan went on the 6th March 1914 to the village 
of Dejuri and tried to induce his tenants to consent to 
an enhancement of their rents. On the 8th he sent for 
Banwari Laik, a tenant, through Madhab Mistri. 
Banwari having refused to pay the enhanced rent 
| demanded, was being assaulted by the peon when 

| Dhan Kristo went up to the zemindar and remon- 

| strated, whereupon the latter and Umesh Mookerjee 

jj. gave the peon orders to beat, saying “ mar salako.” 

1 The peon first kicked Banwari and then struck him on 

a the head with a lathi causing injuries from the effects 
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19U of which, he died, and he also heat Hari Laik. Ram 
Ram~bIn.jan Ran jail struck Dhan Kristo fatally with a lathi. 

Roy Two persons, Gosto Chatterjee and Ramaiiath Roy, 

Emperor, yomastas of the zemindar, were eye-witnesses of the 
occurrence, but were not examined before the Commit- 
ting Magistrate, nor called at the trial by the Public 
Prosecutor, though repeatedly requested to do so by 
the appellants’ counsel. It appears that their names 
had been entered in the list of defence witnesses. 


Mr. Eardley Norton, Mr. Bagram (with Babu 
Manmatha Nath Mookerjee and Babu Probodh Chan- 
dra Chatterjee), for the appellant. (In Appeal No. 439).' 

Mr. Bagram (with Babu Probodh Chandra Chat- 
terjee and Babu Mrityunjoy Chatterjee), for the 
appellant. (In Appeal No. 440). 

Mr. Donogh (with Babu Manindra Nath Banerjee), 
for the Crown, in both the appeals. The Public Prose- 
cutor is only bound to call witnesses who speak in his 
favour: Empress v. Dhunno Kazi (1). Even under 
this decision he is not bound to call witnesses who 
would not speak the truth. The views there exressed 
as to the necessity of calling all witnesses able to give 
important information have been considerably modi- 
fied in later cases. Refers to Queen-Empress v. 
Bam Sahai Ball (2), Empress v. Kaliprosonno Doss (3). 
In the present case the Public Prosecutor may well 
have supposed that the gomastas would not speak 
the truth, and that, having been cited as defence 
witnesses, they would presumably have been called 
by the accused. The Allahabad High Court has gone 
further than the Calcutta rulings, and given the pro- 
secutor an absolute discretion : see Queen-Empress v« 
Stanton (4) and Queen-Empress v. Durga (5). 

(1) (1881) I. L. R. 8 Calc. 121, 124. (3) (1886) I. L. R. 14 Calc, 245. 
(1884) I. L. R. 10 Calc. 1070. (4) (1892) I. L. R, 14 All, 521, 
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[Mr. Norton was not heard on the point but he 
dealt with the evidence.] 

Jenkins C. J. Ram Ranjan Roy, a zemindar in the 
Bankura district, Umesh Chandra Mookerjee, one of his 
gomastas, and Madhab Mistri, his up-country peon, 
have been charged with offences which resulted in 
the death of * Dhan Kristo Laik and his nephew 
Banwari Laik, tenants of Ram Ranjan. The charges 
against Ram Ranjan were that he, on or about the 18tli 
of March 1914, at Dejuri, committed murder of Dhan 
Kristo Laik by striking him with a lathi and thereby 
killing him, and also that he committed murder of 
Banwari Laik by being present and abetting Madhab 
Mistri in striking and thereby killing him. Umesh 
Chandra Mookerjee was also charged with the murder 
of Banwari by being present and abetting Madhab. 
The charge against Madhab Mistri was that he mur- 
dered Banwari, and that he caused simple hurt to 
Hari Laik. 

Umesh has been acquitted. Ram Ranjan has been 
acquitted of the murder of Dhan Kristo, but con- 
victed of the murder of Banwari by being present 
and abetting M.adhab Mistri. And Madhab Mistri 
has been convicted of both the offences with which he 
was charged. The sentence in each case has been 
transportation for life. Ram Ranjan and Madhab have 
appealed, but no appeal has been preferred by the 
direction of the Local Government. We, therefore, 
have to assume that Ram Ranjan was not guilty of 
the murder of Dhan Kristo or of any offence against 
him of a lesser degree. 

I will here state the broad features of the case for 
the prosecution, largely borrowing for the purpose 
from the first information as contained in Ex. I. Ram 
Ranjan, on the 6th of March, came to his village of 
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1914 Dejuri and put up at the Durga mela, He was anxious 
_ ""rT^jam to secure his tenants’ assent to an enhancement of their 
“boy ‘ rents, and sent for some of them with a view to 
, Bm ; ebob . discussing the matter. The zemindar’s demands were 
— • resisted, and ultimately on the 8th of March he sum- 

JenkinsG.J. Ban war! through Madhab Mistri, to whom I 

will in future refer as the Nagdi. 

Banwari was taken to the Durga mela and detained 
there. What followed is thus described in the first 
information. “As he (that is Ram Ranjan) was hav- 
ing him (that is Banwari) assaulted by the aforesaid 
Nagdi for his not agreeing to pay rent at an enhanced 
rate, Dhan Kristo Laik went to Ram Ranjan Baboo 
and said ‘ yesterday you brought away a lie-goat and 
have kept it tied, and today why are you having mj 
nephew assaulted by the Nagdi ?’ On this Ram Ranjan 
Baboo and TJmesh Mookerjee gave orders to the up- 
country Nagdi saying mar salafco, whereupon the 
Nagdi wounded Banwari Naik by kicking him first 
and then striking him with a lathi on the head. Rain 
Ranjan Baboo has caused grievous hurt to my uncle 
Dhan Kristo Naik by striking him on the head with 
the lathi which was in his hand. The wounds on 
Banwari Naik and Dhan Kristo Naik are serious, 
There is no hope of their lives.” 

Besides the appellants and Dhan Kristo and Ban- 
wari, there were in the Durga mela at this time 
Umesh Chandra Mookerjee, Gosto Chatterjee and 
Ramanatk Roy, all gomastas of the zemindar. 

Even on the case for the prosecution the conviction 
of Ram Ranjan for murder under section 302 of the 
Indian Penal Code read with section 114 cannot stand 
for the simple reason that the only abetment charged 
necessarily required the presence of Ram Ranjan, 
while to come within section 114 the abetment must 
be complete apart from the presence of the abettor. 
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This was recognized by Mr. Donogli, who has appeared 
on behalf of the Crown, and he conceded that all he 
could ask for was a conviction of abetment of murder 
under section 109. 

We must, therefore, see whether the evidence 
would justify a conviction of Ram Ranjan under that 
section. At the outset we are confronted with a 
serious difficulty by reason of the way in which this 
case was conducted before the Sessions Court. Gosto 
Chatterjee and Ramanath Roy were admittedly eye- 
witnesses of the occurrence, and yet the Public Pro- 
secutor did not call them as witnesses notwithstand- 
ing repeated requests by Mr. Norton. 

The Public Prosecutor cannot shelter himself 
behind the suggestion that lie was able to form an 
opinion from evidence previously given that these 
men would not be truthful witnesses, for they were 
not even examined before the Committing Magistrate. 

Mr. Donogh contended that the prosecution, even 
in a case of murder, was only bound to call witnesses 
“ in their favour,” and for this he relied on a remark 
attributed to Sir Arthur Wilson in the report of 
Empress v. Dhunno Kazi (1) at page 124. But this 
remark appeared to me so opposed to the established 
rule and also to the whole trend of the judgment that I 
examined the original record, and there found that the 
word used by the learned Judge was not “ favour” but 
“power,” and this is how the judgment is reported in 
10 C. L. R. 151 (at p. 153). Obviously, therefore, Sir 
Arthur Wilson’s authority cannot be invoked in 
favour of the prosecution’s contention, and if, as we 
have been told, the conduct of the Public Prosecu- 
tor is in accordance with the general mufassal prac- 
tice, the sooner the practice is stopped the better. 
The practice, if it exists, rests on a fundamental 
(1) (1881) I. L. K. 8 Calc. 121, 124. 
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misconception of tlie purpose of a criminal trial and 
the duty of a Pnblic Prosecutor. 

That purpose is not to support at all costs a theory, 
but to investigate the offence and to determine the 
guilt or innocence of the accused, and the duty of a 
Public Prosecutor is to represent not the police, but 
the Crown, and his duty should be discharged by him 
fairly and fearlessly, and with a full sense of ..the 
responsibility that attaches to his position. The guilt 
or innocence of the accused is to be determined by the 
tribunals appointed by law and not according to the 
tastes of any one else. 

It was, therefore, undoubtedly the duty of the 
Public Prosecutor, in a capital case like the presefit, 
to have placed before the trial Court the testimony of 
all available eye-witnesses. This duty is clearly illus- 
trated by the case of Reg. v. Holden { 1), where in a 
murder trial counsel for the prosecution did not pro- 
pose to call an eye-witness because she was brought 
to Court by the defence. On that the presiding Judge 
remarked “ she ought to be called. She was present at 
the transaction. Every witness who was present at a 
transaction of this sort ought to be called, and even 
if they give different accounts, it is fit that the jury 
should have their evidence so as to draw their own 
conclusion as to the real truth of the matter. This is 
no technical rule -. it is founded on common sense and 
is dictated by humanity. 

The omission of the Public Prosecutor has involved 
this case as it comes before us in what Mi. Donogh 
on behalf of the Crown has very justly described 
as mystery. Indeed he felt this mystery to be so 
embarrassing that he asked for a retrial or at any 
rate for an examination of the witnesses that had 
been called. But having regard to the time already 
(1) (1838) 8 C. & P. 609. 
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occupied by the case and tbe expenditure incurred, this 1914 
was opposed and reasonably opposed by the defence, r am eanjan 
and we must, therefore, dispose of the case on the Roy 
record as it stands. Empebor. 

The sequence of events as described by the prose- T „ T 
cution is improbable and unnatural and hardly ac- 
cords with the connected actions of responsible human 
beings. There is obviously something kept back, 
something omitted which is required to link up the 
narrative, and to present a reasonable and connected 
story of what occurred. 

The papers before us, however, disclose the descrip- 
tion given by Gosto and Ramanath shortly after the 
event, and it is a description that acquires some value 
from its correspondence with the story told by Ram 
Ranjan in his first information, and the statement 
made by the Nagdi to the Magistrate on the 9th. 
Correspondence of this class may be attributed to con- 
coction, but in estimating the probability of this it 
has to be borne in mind that Gosto and Ramanath 
did not escape with Ram Ranjan but were kept prison- 
ers by the villagers, and that even when Ram Ranjan 
and Umesh were brought to Dejuri, where Gosto and 
Ramanath were, they were throughout kept first 
under police observation and then under arrest. 

There was, therefore, no opportunity of concoction 
except in the presence and with the knowledge of the 
police, and the evidence discloses no such concoction- 
Nor is the opportunity of concoction in the case of the 
Nagdi obvious if regard be had to the statements of the 
goalas, who were also kept back, and, in my opinion, 
wrongly kept back by the prosecution. The import- 
ance of the story thus told by the defence is that it 
unmistakeably points to an angry inrush of the 
villagers into the Durga me] a. 

If this be true, the whole story takes a natural 
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shape, and the improbabilities are smoothed out. Nor 
is there any unlikelihood in this story: on the con- 
trary the record, with all its imperfections, discloses 
much that points in the direction of its truth, and 
supports the idea of an inrush and consequent 
scuffle and exchange of blows. Thus one of the pro- 
secution witnesses says there were villagers outside 
the Durga mela before the occurrence. When the 
place was searched a lathi was found, and there is no 
suggestion that it belonged to the accused s pa rty : 
there were indications of disturbance in the Durga 
mela : there were injuries on the Nagdi which both 
assessors think, and in my opinion rightly, were 


i- 


■ I- 




genuine and these injuries are suggestive of an attack 
on him with a lathi. 

These matters may not alone amount to proof of 
an inrush and scuffle, but they certainly encourage 
the idea that the whole story has not been placed 
before us, and justify the application here of the 
view expressed by Sir Arthur Wilson in Empress v_ 
Dhunno Kazi (1) that, where witnesses are not called 
without sufficient reason being shown, the Court may 
properly draw an inference adverse to the prosecution. 

I certainly infer that the prosecution has not placed 
before us a complete picture of what occurred, but has 
withheld that which would have been favourable to 
the accused. 

I do not suggest that the prosecution story is 
wholly false : far from it. Thus I am convinced that 
it was a blow delivered by the Nagdi that caused 
Banwari’s death, but I am far from satisfied that the 
prosecution have placed before us the circumstances 
that immediately led up to this fatal blow. 

It may be that Dhau Kristo addressed the zemindar 
in terms which were regarded as impertinent, and that 
(1) (1881) I. L. R. 8 Calc. 121, 124. 
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this village magnate called out 11 mar o salako’’'’ or 1 914 
some such offensive and provocative expression. But r A m Ranjan 
I cannot for a moment suppose that he meant thereby Roy 

V • 

to instigate the murder of liis tenant, nor can I believe empebob. 
that the Nagdi to whom it was addressed so under- T " _ 
stood it. A cuff, a blow, or a kick was all that can 
have been intended, and curiously enough in the first 
information of the villagers it is said that, after the 
zemindar so called out, the Nagdi kicked Banwari 
first and not until after this struck him with the 
latjii. It is true that the villager who gave this in- 
formation showed an anxiety to correct it when he 
came to give evidence. I wholly distrust this correc- 
tion ; it is unlikely that the head constable would 
write down an expression of that kind if it was not 
said to him, and though his statement was read to him 
at the time the villager did not then perceive the 
error upon which he promptly fastened in the witness 
box without any apparent aid. 

It is possible that more astute minds than his 
realized that those words might help to save Ram 
Ranjan and Umesh from the gallows, and that they 
should be explained away. It is intelligible that 
the villagers, already exasperated by the high-handed 
action, of the zemindar, went to their companion’s 
aid when they heard the zemindar’s order and saw 
the kick. If there was an inrush of villagers this 
would be the probable sequence of events, and the 
treatment of the case by the Public Prosecutor has 
made it impossible for us to hold with the assurance 
requisite on a capital charge that this did not occur* 

I wish to say nothing in palliation of the zemin- 
dar’s conduct or of his exclamation, if in truth it 
was uttered by him, but I am unable on the record 
as it stands to hold him guilty of instigating Ban- 
wari’s murder or even the lathi blow which caused 
Banwari’s death. 
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1914 Even if it be assumed that Ram Ranjan uttered 

ram Ranjan the exclamation attributed to him, the only natuial 
AM consequence of that was the kick described in the first 

information. That might have amounted to an offence 
but no charge has been made in respect of it. In 
the circumstances, therefore, we have no option but 
to acquit Ram Ranjan, but it may be hoped that his 
experience of the 8th of March will teach him the 
danger of having in his train a man armed with a 
deadly weapon when he is dealing with his tenants: 
for though he is not proved to be legally responsible 
for the crime, I can hardly suppose him to be so 
callous as to contemplate without some remoise his 
association with the killing of two of his villagers. 
The Nagdi is proved to have inflicted the blow, of 
which Banwari died, but I do not think the case 
justifies a conviction under section 302. At the same 
time the defence has not been able to establish a 
plea of private defence justifying what he did. We, 
therefore, convict him under section 304 and pass 
on him a sentence of 7 years’ rigorous imprisonment. 
The appeal in respect of the offence on Hari fails, 
but the sentences will run concurrently. 

Mr. Norton has told us of the fairness with which 
the Sessions Judge placed materials at his disposal 
for the purpose of the defence. This is as it should 
be, and I am further gratified with the treatment 
by the learned Judge of the assessors as disclosed 
by the record, and his careful and conscientious use 
of their experience. It is much to be commended 
and presents a pleasing contrast with the treatment 
of assessors which has sometimes come under my 
notice in other cases. 


N. R. CHA.TTERJEA J. concurred. 




E. H. M. 
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Before Holmmod and Chapman JJ. 

ABDUL HAKIM CHOWDHURY 
v . 

HEM CHANDRA DAS.* 


1914 
J \me 2 5. 


Appeal— Practice — Filing of certified copy of decree appealed from 
after the prescribed period of limitation , without leave of the Court , effect 
of — Inherent power of high Court — Ex parte order in application 
for review of order of dismissal passed at preliminary hearing , setting 
aside of at final hearing of appeal — Civil Procedure Code (Act V 
of 1908) s. 151 , 0. XL I, rr. 1, 11, 0. XLVII , n\ 4 , 7— Limitation 
Act (IX of 1408) s . 5. 

Where a certified copy of the decree appealed from was filed in 
the High Court after the prescribed period of limitation without leave of 
the Court, iu an analogous appeal, aud where the main appeal had already 
been dismissed at the preliminary hearing under 0. XLI, r. 11 of the Code of 
Civil Procedure, but was restored on review, without notice to the respond, 
ent, after the aforesaid analogous appeal had been admitted by another 
Divisional Bench ; at the final hearing of both these appeals on objection 
being taken by the respondent : — 

Held , that the respondent was entitled to invoke the inherent powers of 
that Court ; 

Tikait Ajant Singh v. Chrhtien(\) followed. 

Held, also, that non-compliance with r. 4 of 0. XLVII of the Code 
rendered the granting of au (ex parte) application for review (by the 
appellant) a nullity, as it was prejudicial to the respondent, and previous 
notice was necessary. 

Held , further, that under r. 1, 0. XLI, of the Code, filing of the decree of 
the Appellate Court was imperative, and an appeal could not be said to have 
been preferred until that decree was filed. 

° Appeals from Appellate Decree, Nos. 790 and 2024 of 1912, against 
the decree of Jagan Mohan Sarkar, Subordinate Judge of Chittagong, dated 
* Dec. 20, 1911, reversing the decree of Rasik Mohan Bhafctacherjee, Munsif 
of Chittagong, dated Sept. 26, 1910. 

(1) (1912) 17 C W. N. 862. 
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Second appeals by Abdul Hakim Chowdhury and 
another, the defendants. 

These appeals arose out of two rent suits in which 
there was no decision as to the rate of rent, though the 
defendants asked for reduction of rent. The decree of 
the lower Appellate Court was signed on the 22nd 
December 1911. Both appeals were filed in the High 
Court on the 10th April 1912. The main appeal 
No. 790 was filed on the last day with a certified copy 
of the judgment, which covered both the cases, and 
also of the decree which differed from the decree in the 
other suit. The analagous appeal No. 2024 was filed 
without certified copies of either judgment or decree. 
On the 17th June 1912, the memorandum of appeal 
in No. 2024 was returned to the appellant with a note 
under Order XLI, rule 1, stating that there was no 
copy of the decree appealed from. A copy had in the 
meantime been obtained on the 1st May 1912, but it 
was not filed till the 5th July 1912, before Sharfuddin 
and Richardson JJ. with a petition, without any affi- 
davit or prayer for extension of time, and the appeal 
was registered on the 19th July 1912. It was ad- 
mitted at the hearing under 0. XLI, r. 11, of the Code 
before Stephen and D. Chatterjee JJ. on 2nd January 
1913. Meanwhile the main appeal No. 790 had come 
up before Carnduff and Chapman JJ. under O. XLI, 
r. 11 of the Code, on the 24th June 1912 and had been 
summarily dismissed, and on the 13th February 1913, 
without notice to the other side the application for 
review of the aforesaid summary . order of dismissal 
was granted by Carndufl; and Champ man JJ. At the 
final hearing of both these appeals, the respondent 
took objection to all these proceedings. 




Babu Ram Doyal Dey, for the respondent. I 
have three preliminary objections : (i) the application 
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for review in S. A. No. 790 of 1912 was allowed out of 
time and without notice to the respondent ; ( ii ) S. A. 
No. 2024 was filed and registered out of time ; and (Hi) 
no second appeal lies under section 153 (6) of the 
Bengal Tenancy Act, the value of the suits being less 
than Rs. 50 each. On the 1st February 1913, about a 
month after the analogous appeal 2024 had been ad- 
mitted by Stephen and D. Chatterjee JJ. an applica- 
tion w T as made for review of the order of dismissal in 
S. A. No. 790, and was allowed on 13th February 1913 
by Carnduff and Chapman JJ. without any notice to 
the respondents to whom a substantial right had 
already accrued under the previous order of dis- 
missal. 

[Holmwood J. But the Court allowed the appli- 
cation] . 

It is open to me to object to it now under 
O. XL VII, r. 7, ( b ) and (c) of the Code. Though no 
appeal lies from an order of the High Court, still I can 
take this objection in this appeal, which is an appeal 
from the final decree in the suit. The order granting 
the review is to this effect : — “ Having regard to the 
fact that an analogous appeal has been admitted, by 
two learned Judges, who, we are informed, were told 
that we had summarily rejected the appeal, we think 
this latter also should be admitted.” This application 
was not supported by any affidavit explaining the 
delay of one month since the other appeal was ad- 
mittted. I ought to mention that there was a note at 
the end of the application as follows : — “ Petitioner 
prays for extension of time under sections 5 and 14 
of the Limitation Act.” 

As regards S. A. No. 2024, I submit that no appeal 
was filed on 10th April 1912, only a memorandum of 
appeal without the necessary copies required by Order 
XLI, r. 1 of the Civil Procedure Code having been filed. 
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f 0 T‘ he ““fT ™ S fllKl ° Ut 01 time by 

20 day s 1 he apphcation filing the copy of the decree 
t ™ S “ 0t su PPOrted by any affidavit and did not con- 
tain any prayer for extension of time under s. 5 of the 
Lmutation Act. It merely says that the copy was not 
hied through mistake. The copy actually fUed, took 

ducted y8 K7d tain ' ^ eV “ ^ canuoTbe 
deducted. Had the copy been filed as soon as it was 

ceived, both the appeals would have been dismissed 

together on 24th June 1912. It is not explained why 

eie was a delay of more than one month in filing 

it, nor did tiie Court excuse this delay or the previ- 

thne 7 ^ flHng the memorandum of appeal out of 

' 0bjection is “ ™ second appeal lies 

undei the provisions of s. 153(6) of thp Bengal Tenan- 

cy Act the learned Subordinate Jrfftge having found 
against the plea of the defendants and decreed the suit 
fpr rent on the basis of the contract between the 
parties. No doubt an appeal lay from the decision of 
the Munsif as he allowed a smaller rate of rent than 

Ln for 7 ? plaintiff ’ bllt tbere no occa- 
sion fmth e Subordinate Judge to decide, nor did he 

m fa<?t decide, any question as to amount of rent I 

deCiSi011 in a recent Bole 

No. 641 of 1914 decided on 23rd June 1914. 

, B ^ U Prahodh Kumar Das, for the respondent 
T submit that a second appeal lies, as the defendant 
claimed reduction of rent under section 52 of the 
Bengal Tenancy Act. 

[Holmwood J. We want to hear you fleet on the 

other objection, which is a serious one.] 

I distinctly asked for extension of time and it was 
allowed. I even asked their Lordships for a notice 
on the other side when the review was allowed but 
thetr Lordships thought it was unnecessary. I am 
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I told that, as a matter of practice no notice is issued 1 9 J 4 

in such cases. Abdul 

[Balm Ham Doyal De. No, that is not the practice.] „ 0 AK1M 

i . ' Chowdiiuby i 

[Holm wood J. It is not a question of practice, | 

when t lie law lays down that notice must be given, q^dra 

Wliat is the rule under which you can now dispute Das. J 

the order in. S. A. No. 2024 ? You have given us — b 

the rule which you rely on in the case of review t 

in the other appeal.] | 

[Baba Bam Doyal De. There is no such rule, hut jj 

there are two decisions of your Lordships holding f 

J that ex parte admission of applications may he dis- ] 

puted at the final hearing : Tikait Ajant Singh v. j! 

F. T. Christian (1) and Bhismadeo Das v. Sita Nath f 

Bay (2). 

Holmwood J. These two appeals, Nos. 790 and 
2024 of 1912, relate to a litigation for rent which has 
been going on since 1906. The proceedings by which 
j they have now come before us illustrate in the most 

extraordinary way the ease with which questions of 
limitation and fatal irregularities may escape the 
notice of several Benches in succession unless facts 
are properly brought to the notice of the Judges at the 
time applications are made. 

The history of this case is as follows. A suit was 
brought for rent in 1906 which was decided exparte. 

Towards the close of three years execution was taken 
out and the defendants applied for rehearing. The 
Munsif restored the suit.. In the meantime another 
rent suit against the same defendants had been filed 
in the year 1910. The suits were consolidated and 
the Munsif decreed the suits with modifications. On 
appeal the lower Appellate Court reversed the decision 
of the Munsif and decreed the plaintiff’s suit in full 


(1) (1912) 17 C, W. N. 862. (2) (1912) 17 C. W. N. 42. 
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on the 20th December 1911. The decree' was sighed 
on the 22nd December 1911. The appeals were filed 
in this Conrt in the two <jases on the 10th April 
1912. Appeal No. 790 appears to have been filed on 
the last day with a copy of the judgment which 
covered both the cases, and of the decree in Appeal 
790 which differed from the decree in the other suit. 
Appeal No. 2024 was filed without any copy of decree 
or judgment, and it is alleged that inasmuch as the 
copies might have taken less time in that case that it 
was not filed within the period of limitation. But 
this of course we cannot now go into, as we cannot 
assume that it would have taken any different time 
to get copies in this case to what it did in the other. 
On the 17th June 1912, the memorandum of appeal in 
2024 was returned to the appellant with a note under 
Order XLI, rule 1, that there was no copy of the decree 
appealed from. A copy had been obtained on the 1st 
May 1912 and it was filed by the appellant on the 5th 
July 1912. Appeal 790 came up before a Bench of this 
Court under Order XLI, rule 11, on the 24th June 
1912 and was summarily dismissed. 

The copy of the decree, which was filed on the 
5th July 1912, was accepted. There was no prayer for 
extension of time, although it was mentioned in a 
note that the. copy was out of time. But to avoid the 
law of limitation, section 5 of the .limitation act would 
have to be applied, and we find that no order stating 
that the Court was satisfied, as is required by that 
section, was recorded. Curiously enough Appeal 2024, 
whiqh was an analogous appeal filed at the same time 
as 790 did not come on for hearing under Order XLI, 
rule . 11, until the 2nd January 1918 before another 
Bench. That Bench admitted it without being told 
that it was barred by limitation and without any 
adjudication upon that point. Thereupon -a review of 
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the order of dismissal in Appeal 790 was filed before 
another Bench, that is the fourth Bench before which 
these cases had come and was granted on the 1st 
February 19J3 without notice to the other side. 

Now whether, as speaking for myself, I am able to 
hold that Order XL VII, rule 7, enables the respondent 
to take objection before us now in this appeal from the 
final decree or order passed or made in the suit, or 
whether he is entitled to invoke the inherent power 
of this Court as both of us are prepared to hold and, 
as was held in the case of Tikait A j ant Singh v. F. T. 
Christien (1), it is clear that the non-compliance with 
rule 4 of Order XLYII renders the granting of this 
application for review, which was prejudicial to the 
respondent, a nullity and that such an application 
could not be granted without previous notice. We 
have already shown that under Order XLI, rule 1, 
filing of the decree of the Appellate Court is impera- 
tive, and that the appeal, cannot be said to have been 
preferred until that decree is filed. Appeal 2024 is 
therefore clearly barred by limitation. 

That being so, the preliminary objection must 
prevail and both the appeals must be dismissed. The 
question whether any second appeal lay on the 
matters found by the Subordinate Judge is one which 
we need not go into. The amounts are very small and 
in dismissing these appeals with costs, we think that a 
single hearing fee of one gold mohur is sufficient for 
both these appeals. 
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Chapman J. concurred. 

g. s. 


Appeals dismissed. 
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APPELLATE CIVIL. 


Before Moolcerjee and Beachcroft JJ. 


UPENDRA NATH KALAMURI 


v . 

KUSUM KUMARI DASL* 


Execution of Decree — Shebait — Claim preferred by successor in office of 
judgment-debtor (adverse to his own interests) as the legal ‘representative 
— Order made , whether under scope of Civil Procedure Code ( Act V 
oj 1008 ), s. 47, or 0 . XXI , rr. 58 , 60 — Appeal therefrom , competency of 
— Civil Procedure Code (Act V of 1908), ss. 2 , sub > s. (5), 204 ; 

0. XL III, r, 1. 


Where X in execution of a decree for money against Y as sliebait of a 
deity attached and proceeded to sell properties of which Y or his successor 
in office had alleged that he was in possession, not as shebait of the deity 
but in his own right : 

Held , that the case did not fall within the scope of secti on 47 of the 
Civil Procedure Code of 1908 as Y in his character of shebait, the only 
character in which he was a party to the suit, could not rightly be 
deemed the same person in his character as a private individual. 

Kartick Chandra Ghose v. Ashutosh Dhara (1) followed. 

That the order of the original Court must be taken to have been made 
under r. 60 of 0. XXI, which recognised a broad distinction between the 
representative character and the personal character of the same individual : 
and that, in consequence, the appeal to the Subordinate Judge was incom- 
petent. 

Punchanun v. Rabia Bibi (2) distinguished and explained. 

Per Mookerjee J. When X in execution of a decree for money against 
Y seeks to proceed against Z as the legal representative of Y who is liable 
only to the extent of the assets of Y in his hands, and a question arises 


** Appeal from Appellate Order", No. 184 of 1910, against the order of 
Prabha Chandra Sinha, Subordinate Judge of Midnapore, dated Feb. 11, 
1910, confirming the order of Lai Rehari Chatterjee, Munsif of Midnapore, 
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whether a particular property does, or does not, constitute such assets, it 
must be determined by the execution Court under section 47 of the Code. 

Per Beachcroft J. If the claim of the objector is really in his own 
interests as representative of the judgment-debtor, the case will come 
under section 244 (of the Code of 1882); if the claim is adverse to Ins 
interest as representative, it will not. 

Appeal by Upendra Nath Kalamuri and Sashi 
Bhushan Kalamuri, the objectors. 

The facts are briefly as follows. On the 7th April 
1904, Kusum Kumari Dasi, widow of one Harnarain 
Dutt, deceased, of Barabazar, Midnapore, obtained a 
decree for money against one Gobardhan Kalamuri 
described as the shebait of the goddesses, Lakshmi and 
Bhagabati, to whom certain properties were alleged 
to have been dedicated by a niyampatra, dated 16th 
Asarh 1284 Amli (corresponding to 29th June 1877). 
On the 28th July 1909, the decree-holder applied in 
the Court of the Munsif of Midnapore, for execution of 
the decree by sale of certain properties of the afore- 
said goddesses, stating in her petition that the judg- 
ment-debtor was dead; and prayed that execution 
might proceed after service of notice on the deceased’s 
three paternal uncles and five nephews under r. 22 
of 0. XXI of the Code of Civil Procedure, as she did 
not know who was the shebait. On the 19th August 
1909, after issue of notices, a petition of objection 
under r. 58 of G. XXI, was filed by the two uncles 
alone, vis., Upendra Nath Kalamuri and Sashi Bhusan 
Kalamuri, urging, inter alia, that the properties 
sought to be attached had not been dedicated to the 
goddesses, Lakshmi and Bhagabati, but were the 
private secular properties of the objectors, though 
under the niyampatra deed, dated 29th June 1877, a 
portion of the income of the properties had been 
directed by the then proprietor to be applied for 
religious purposes. On the 13th September 1909, the 
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learned Munsif directed execution to proceed, deciding 
against- the objectors. On appeal, the Subordinate 
Judge of Midnapore, on 11th February 19.10, confirmed 
the order of the Court of first instance on the merits, 
being doubtful whether the appeal was really incom- 
petent. The objectors then appealed to the High 
Court. ° 

Mr. S. P. Sinha and Babu Mohini Mohan Chatter - 
jee, for the appellants. 

Dr. Rashbehari Chose and Babu Khetra Mohan 
Sen, for respondents. 

Cur. adv. vult. 

Mookerjee J. This appeal is directed against 
an order by which the Subordinate Judge has con- 
fixmed an order of the Court of first instance for 
execution of a money decree. On the 7th April 1904, 
the respondent obtained a decree for money against 
• one Gobardhan Kalamuri described as the shebait of 
goddesses Lakshmi and Bhagabati. Before the decree 
could be executed in full, the judgment-debtor died. 
On the 28th July 1909, the decree-holder applied for 
execution of the decree by the sale of a one-fourth 
share of 260 bighas of land within certain boundaries. 
She stated in her petition that the judgment-debtor 
was dead, that he had left five nephews (sons of 
.different sisters) as also three paternal uncles', that one 
or more of these persons had' succeeded as shebait 
of, the endowment, but that as plaintiff had not 
been, able to ascertain who was the shebait, she prayed 
that execution Plight proceed after service of notice 
on all these persons under raid 22 of Order XXI of 
jthe Civil Procedure Code, 1908. . Notices were issued 
accordingly. The nephews of the original judgment- 
debtor took no notice of the proceedings, but' on 
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the 19th August 1909, two of the uncles filed a petition 
of objection, in which they urged, amongst other 
things, that the properties sought to be attached 
had not been dedicated to the goddesses named but 
were private secular properties of the objectors, though 
under a deed, dated the 29th June 1877, a part of the 
income of these properties had been directed by the 
then proprietor to be applied for religious purposes. 
It transpired at the same time that the other uncle of 
the judgment-debtor, who had not entered appearance, 
had died on che 10th August ; the decree-holder there- 
upon applied that the two objectors who had appear- 
ed might be treated as the representatives of the 
deceased ; this was granted. The Court then proceeded 
to investigate the objection and,, on the 18th Septem- 
ber 1909, came to the conclusion that the properties 
sought to be attached had been dedicated to the 
goddesses named; in this view, the Court overruled 
the objection and directed execution to proceed. The 
objectors then appealed to the Subordinate Judge. 
When the appeal came on for hearing, a preliminary 
objection was taken by the decree-holder respond- 
ent that the appeal was incompetent, as the order 
could not be deemed to have been made un der 
section 47 of the Code. The Subordinate Judge 
expressed himself in favour of this view, but- as 
he felt doubtful whether the appeal was really 
incompetent, he considered the case on the merits and 
ultimately confirmed the order of the original Court. 
The objectors have appealed to this Court and have 
contended, first , that the appeal to the Subordinate 
Judge was competent, and, secondly, that he has ..mis- 
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understood the legal effect of the deed of the 29th 
June 1877. . , : . , . 

To determine whether the appeal to the Subordi- 
nate Judge was competent, it is necessary to ascertain 
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whether the order of the primary Court fails within 
the scope of section 47. The answer to the question, 
whether an order in execution proceedings is within 
the scope of this section, depends upon its nature and 
contents. If it decides a question relating to the 
execution, satisfaction or discharge of the decree, and 
if the decision has been given between the parties to 
the suit or their representatives in interest, the order 
of the Court falls within the scope of this section, is a 
decree within the meaning of section 2, and as such 
is appealable under section 96 : Rag hub ar v, Jadu 
Nandm (1), Joytara v. Prankrishna (2). It can 
not be disputed that the order of the original 
Court decided a question relating to the execution 
of the decree held by the respondent, namely, 
whether the decree could be executed by attachment 
and sale of the property specified in the application 
of the decree-holder. But the point remains, whether 
this question arose between the plaintiff decree-holder 
on the one hand, and the defendant judgment-debtor 
or his representatives on the other hand. It is plain 
that if and in so far as there was an endowment, the 
objectors were the legal representatives of the judg- 
ment-debtor, within the meaning of that expression 
as defined in section 2, clause (ii ) of the Code; the 
original defendant had been sued in a representative 
character as the shebait of the two goddesses named . 
the objectors had succeeded to the office of shebait 
and the estate held by the deceased as shebait had 
devolved on his successors in office. This view is in 
accord with the elementary rule that when a decree 
has been passed in a suit against a shebait as repre- 
senting an idol, it is binding on the succeeding she- 
bait, provided it has been passed without any fraud 

(1) (1911) 15 C. L. J. 89. . (2) (1910) 13 C. L, J. 257. 
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or collusion : Prosunno Kumari v. Golab Cl) and (1), 191:4 

Tulsidas v. Bejoy (2), Manikka v. Balagopalkrishna upendba 
( 3). Bat when a decree has been passed against a Ka ^™ ri 
person in his capacity as shebait, execution can be 
taken out only against the properties of the endow- 
ment in his hands; for as Subra mania Ayyar, J., Dasi. 
observed in Venkatasami v. Kuppeyee (4), the private Mo0kekjee 
property of an individual cannot be taken in execution J. 

Of a decree made against him in his capacity as 
manager or trustee of an endowment, just as the pro- 
perty of the endowment cannot be taken in execution 
when the decree against him is in respect of his per- 
sonal debt. The two capacities are fundamentally 
distinct, and the individual constitutes two distinct 
juristic persons from the two different points of view. 

In the present case, the decree-holder seeks to proceed 
against the property on the assumption that the 
appellants hold it as part of the endowment of the two 
idols named. The objectors, on the other hand, assert 
in their personal capacity, that this is their private 
property and is not available to the decree-holder for 
satisfaction of her decree. That decree is essentially 
against the debutter estate, though, as pointed out by 
their Lordships of the Judicial Committee in Jagadin- 
dra Nath Boy v. Hemanta Kumari Debi (5), the suit 
was bound to be brought against the shebait as such, 
because it is only in an ideal sense that an idol, though 
regarded as a juristic person, can hold property. The 
true position, consequently; is that the question raised 
by the objectors calls for decis : on between the decree- 
holder who is a party to the suit and two persons who 
are not, for this purpose, representatives' of the original 

(1) (1875) L. It. 2 I. A. 145 : (3) (1906) I. L. Bt 29 Mad. 543. 

14 B. L. R. 450 : 23 W. It. 253. (4) (1904) 14 Mad. L. J. 377. 

(2) (1901) 6 C. W. N. 178. (5) (1904) 32 Calc. 129 : 

L. It. 31. 1. A. 203. 
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defendant, as they raise the objection, not in their 
capacity as shebait, but in their private individual 
capacity. This view is supported by the decision of -the 
Full Bench in Kartick Chandra v. Ashutosh Dhara(l). 
There it was ruled that when X, in execution of a 
decree for money against Y personally, attaches and 
proceeds to sell properties of which Y alleges that he 
is in possession, not in his own right but as shebait of 
a deity to whom the properties have been dedicated, 
the case does not fall within section 244 of the Code of 
1882 or section 47 of the Code of 1908. The principle 
recognised by the Full Bench is that there is a 
fundamental distinction between a right acquired or 
liability incurred by Y in a personal capacity, and 
a claim advanced or defence interposed by the same 
individual in his capacity as shebait of a deity. If 
this distinction is borne in mind, the inference follows 
that when X, in execution of a decree for money 
against Y as shebait of a deity, attaches and proceeds 
to sell properties of which Y or his successor in office 
alleges that he is in possession, not as shebait of the 
deity, but in his own right, the case does not fall 
within the scope of section 47. Y, in his character as 
shebait, the only character in which he is a party to 
the suit, cannot rightly be deemed the same person in 
his character as a private individual. We may add 
that the decision of the Full Bench in Punchanun v. 
Rabia Bibi (2), on which reliance was placed by the 
appellants, is not directly in point and does not assist 
their contention. That case is an authority only for 
the proposition that when X, in execution of a decree 
for money against Y, seeks to proceed against Z as the 
legal representative of Y, who is liable only to the 
extent of the assets of Y in his hands, and a question 
arises, whether a particular property does or does not 

(1) (1911) I. L.B. 39 Calc., 298. (2) (1890) I. L. R. 17 Calc. 711. 



YOL. XLIL] CALCUTTA SERIES. 447 


constitute such assets, it must be determined by the 
execution Court under section 47 of the Code. Nor is 
the contention of the appellant supported by the cases 
of Moharaj Kumar Bindeswari v. Thakur Lakpat 
Nath (1), and Umeshananda v. Mohetidra Prosad (2). 
The former case shows that where a party has obtained 
an order in his favour on the footing that the Court 
was competent to deal with the matter and make the 
order under section 47, he cannot, when the validity 
of the order is challenged by way of appeal, impugn 
the appeal as incompetent on the ground that the 
order could not have been made under section 47. 
The latter case is an authority for the proposition that 
where a decree has been obtained against a person 
(who had been really removed from the office of 
shebait) on the erroneous assumption that he is still 
the shebait, and upon application made to execute 
such decree against his successor in office, an objection 
is raised that there is no valid decree capable of execu- 
tion against the properties of the endowment, the 
question falls within section 47, because a question 
was raised, who was the representative of the judg- 
ment-debtor, which could be determined only under 
clause (3) of that section. Reference was finally made 
to the decisions of their Lordships of the Judicial 
Committee in Chowdry Wahud Ali v. Jumaee (3) 
and Abidunnissa v. Amirunnissa (4), neither of 
•which lays down any principle contrary to the view 
I propose to take. The first case affirms, what must 
now be regarded as incontestable, namely, where a 
decree against a person in a representative capacity 
lias been properly passed and proceedings have been 
taken, thereunder to obtain execution against him in 
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his representative character, he is a party to the suit 
with respect to any question which may arise 
between him and the other parties relating to the 
execution of the decree. The second case shows 
that section 11 of Act XXIII of 1861 (which with 
important modifications now stands as section 47 of 
the Code of 1908) was not intended to apply to cases 
where a serious contest arose with respect to the 
rights of persons to an equitable interest in a decree. 

It follows that the order of the original Gourt 
was not made under section 47 and was not a decree 
.liable to be challenged by way of appeal. It must be 
taken to have been made under rule 60 of Order XXI, 
although it may be difficult to make the language 
of that rule fit in precisely with a case in which 
the defendant has been sued in a representative 
capacity and prefers a claim in his personal capacity, 
The rule, however, recognises a broad distinction 
between the representative character and the personal 
character of the same individual. In this view, the 
appeal to the Subordinate Judge was incompetent, 
and no opinion need be expressed on the question, 
whether the objection is well founded on the merits. 
The appeal is consequently dismissed with costs. 

BeachgrofT' J, In this case a very real difficulty 
is raised by the .decisions in the cases of Punchanun 
v. JRqbia Bibi (l) and Kartick Chandra Chose v. 
Ashutosh Dhara (2). Both are decisions of a Full 
Bench. In the first of these two cases, it was decided 
.that an objection by the representative of the 
judgment-debtor in execution to the effect that the 
property attached was his own and not lipid by him 
as such representative was cognisable ’only under 
section 244 of Act XIV of 1882, (section 47 of the 

(1) (1890) 1. L, R, 17 Calc. 711. (2) (1911) I. L. R. 39 Calc. 298. 
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present Code). Primd facie that decision would seeni 
to cover the present case. The appellant has been 
brought on the record as the representative of the 
original judgment-debtor and his claim is that the 
property is his own, and that he does not hold it as 
shebait. In the second of the above cases, it was 
decided that when the objector alleges that he is in 
possession, not in his own right but as shebait of a 
deity to whom the property has been dedicated, the 
order passed is one under section 278 of the old Code 
(now 0. XXI, r. 58). The ground on which the deci- 
sion proceeded was that while the objector was a 
party to the suit in one capacity, the claim was 
advanced by him in another, and consequently the 
question did notarise between the parties to the suit 
in which the decree was passed and therefore! was not 
one to be determined under section 214. 
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Now, if this be taken to be the underlying prin- 
ciple to be applied in cases of this nature, it might also 
have been applied in the case of Punch man v. Rabia 
Bibi (1), for while the objector claimed the property 
as her own in her personal right, she was a party to 
the suit, only because she was the widow of the 
original judgment-debtor and therefore liable to the 
extent of the assets which had come into her hands. 


■ So far then, as the principle was recognised, in one 
case and ignored in the other, the two cases would 
seem to be in conflict. But the learned judges who 
decided the latter case distinguished it from the 
earlier one on the ground that it dealt with the con- 
verge question. If that be a real ground of distinction, 
it might be said that the present case being also the 
converse to the case of Kartick Chandra Ghose v. 
Ashutosh Bh'ira( 2), is not concluded by that decision, 



but should follow that in Punchanun v. Rabia Bibttl) 
(1) (1890) I. L. R. 17 Gale. 711. (2) (191 !) L L. R. 39 Calc. 298. 
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The distinction, however, fails when it is attempted 
to apply it to the facts of the case before ns, for here 
we again have one person in a dual capacity, a state of 
things which was the foundation of the decision 
in Kartick Ghanclra v. Ashutosh (1). 

Can then the two cases be reconciled ? One 
possible view occurs to me ; it is this. If the claim 
of the objector is really in his own interests as 
representative of the judgment-debtor, the case will 
come under section 214, if the claim is adverse to his 
interest as representative, it will not. If this be a cor- 
rect test, it will satisfy the conditions in the case of 
Punchanun v. Ttahia Bibi(2), for the widow’s claim in 
her personal right was in her interests as representa- 
tive of the judgment-debtor. It will satisfy the con- 
ditions in Kartick Chandra v. Ashutosh (1), for the 
objector’s claim as shebait was adverse to his interests 
as representative of the judgment-debtor. Applied to 
the present case, it provides a feature distinguishing it 
from the case of Punchanun v. Bahia Bibi(2), and a 
solution in accord with the principle underlying 
the case of Kartick Chndra v. Ashutosh (1). I, there- 
fore, agree in dismissing the appeal. 

G-. S. Avpeal dismissed. 

(1) (1911) I. L. E. 39 Calc. 298. (2) (1890) I. L E. 17 Calc. 711. 
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APPELLATE CIVIL. 

Before D. Chatter jce and Walmsley JJ. 

AMBIKA PRASAD SINGH 1914 

V. July 2. 

PERDIP SINGH.* 


Costs — Partition — Civil Procedure Code {Act V of 1908) g. 107 , 0. XL1, 
r. 4 , application of — Appellate Court, power of. 

It is not necessary for the application of 0. XLI, r. 4 of the Code of 
Civil Procedure that the decree should proceed on every ground common to 
all the plaintiffs or defendants. It is quite sufficient if it proceeds on any 
ground common to the party to which the appellant belongs. 

Under s 107 of the Code the Appellate Court has the same power 
as the Court of first instance/ 

Shama Soouduree Dehia v. Jardine Skinner fy Co. (1), Dildar Ali Khan 
v. Bhawani Sakai Singh (2) and Ram Kamil Saha v. Ahmad Ali (3) 
referred to. 

Appeal by Ambika Prasad Singh, the defendant 
No. 1. 

This appeal arose oat of a suit for the partition of 
a mouza called Patailia in which the parties had 
different shares. The defendant No. I appealed 
against the final decree upon two grounds : first , that 
the allotment of shares was improper ; and, secondly , 
that the costs before the preliminary decree should 
not have been allowed in favour of the plaintiff. 

As regards the first point, the High Court, vary- 
ing the order of the learned judge, restored the 


9 Appeal from Original Decree, No. 1 15 of 1910, against the decree of 
Oharu Chandra Mukherjee, Subordinate Judge of Darbhanga, dated Dec* 
22, 1909. 
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Prasad 
Singh 
v . 

Perdip 

Singh. 




arrangement made by the commissioner who had 
allowed the appellant one block to the north. As 
regards the second part, each party was directed to 
bear its own costs. 

Babu Ganesh Dutt Singh, for the appellant. 

Babu Jogesh Chandra Roy, Babu Rajendra i 

Chandra Guha, Babu Kulwant Sahai, Babu Anilen- j 

dra Nath Roy Chowdhury, for the respondents. j 

f 

, ' ' , '• • n • j 

D. Chatterjee and Walmsley JJ. This appeal 
arises out of a suit for the partition of a mouza called j 

Patailiain which the parties have different shares. 

The defendant. No. 1 appeals against the final decree 
on two grounds: first, that the allotment of shares is 
improper ; and, secondly, that the costs before the 
preliminary decree should not have been decreed in 
favour of the plaintiff. 

As regards the first point, we think that the appel- ! 

lant has a good ground for complaint. The commis- 
sioner allowed him one block to the north ; but the 
learned Judge has split that block up into three and 
allotted him the one farthest from his house. We think 
that he should have his portion of the northern block 
as near as possible to his house, that is to say, he will 
have his northern block from the north-east commen- 
cing from Nos. 1852, 1860, 1861, 1862 and go west- wards 
so as to make this block equal in value to the block 
which, has been allowed him to the north-west. De- 
fendant No. 5 will get the block to his west and 
defendants Nos. 2 to 4 will get the block to the west 
of defendant No. 5. The appellant will retain- his 
eastern and south-western blocks and the allotment 
of blocks will be altered accordingly. 

The next question is as to the costs. It is con- 
tended that the costs before the preliminary decree 


I 


VOL. XLII.] CALCUTTA SERIES. 


453 


should not have been allotted to the plaintiff and the 191 4 
cases of Shama Soonduree Debia v. Jarcline Skinner ambika 
fy Co. (1) and Dildar Ali Khan v. Bhaivani Sahai Prasad 
Singh (2) are quoted in support of this contention. S ™ GH 

As the appeal is by one of the defendants only, it is Perdif 
contended that, under Order XLI, rule 4, of the Civil G 
Procedure Code, we can make a decree in this respect 
that will enure to the benefit of all the defendants. 

The decree in this case is a decree for partition 
and proceeds upon a ground common to all the parties, 
namely, the convenience and inconvenience of each- 
The appeal also is directed against the whole decree. 

It is true that the portion of the decree which deals 
with the question of the incidence of the costs is 
severed so as to make each party of defendants liable 
for the costs allocated against it; but that does not 
prevent the application of Order XL!, rule 4 of the 
Civil Procedure Code. It has been held in the case 
of Ram Kama/ Shaha v. Ahmed Ali (3) that it is 
not necessary for the application of section 544 (now 
Order XLI, rule 4) of the Civil Procedure Code that 
the decree should proceed on every ground common 
to all the plaintiffs or defendants; and it is quite 
sufficient if it proceeds on any ground common to the 
party to which the appellant belongs. We think, 
therefore, that there is no bar to the application of 
Order XLI, rule 4 of the Code ; and, that being so, 
it is not necessary to invoke the aid of Order XLI, 
rule 33, which is couched in very wide terms and 
gives the Courts of Appeal very wide powers for the 
purpose of doing justice between the parties. 

It has been further argued that the judgment 
does not order the apportionment of the costs of the 
suit, that the decree is not in accordance with the 
(1) (1869) 12 W. E. 160. (2) <1907) I. L. 

(3) (1903) I. L. R. 30 Calc. 429. 
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iu.clgiB.6irt so far as these costs aro concei ned and 
that the decree is, therefore, amenable to amend- 
ment. This amendment might of course- have been 
made by the first Court but that would result in a 
joint decree for the costs of the suit against all the 
defendants. Such a decree would offend against the 
principles of the cases of Shama Soonduree Delia v. 
Jar dine Skinner Sf Co. (1) and Dildar Ali Khan v. 
Bhawani Sahai Singh (2). Under section 107 of the 
Code of Civil Procedure, we have the same power as 
the Court of first instance ; and, in making the final 
determination in the case, we must pass a decree that 
is in conformity with law. 

In this view of the question raised, we think that 
the order of the Court below as to the costs incurred 
before the preliminary decree should be set aside 
and each party directed to bear its own costs up to 
that point. The costs of the partition will be appor- 
tioned according to the shares of the parties. The 
success of the appellant being only partial, each party 
will bear its own costs in this appeal. 


S. K. b. 

(1) (1869) 12 W. R. 160. 


(2) (1907) I. L. R 34 Calc. 878. 
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APPELLATE CIVIL. 


Before Hooker jee and Beach croft JJ. 

MAHAMAYA DEBI 


HARIDAS HALDAR.* 

Palas or turns of worship — Mortgage — Transferability of gialas — Custom — 

Kalighat Temple — Estoppel of mortgagor , even if trustee — Esse?itial 

attributes of valid custom — Public policy , contravention of — Onus 

probandi — Civil Procedure Code ( Act V of 1908), 0. XXXIV ~~ 

Chattels — Intangible property , foreclosure of mortgage of — Pledge. 

Per Hooker jee J. (Beachcroft J. reserving opinion). A mortgagor, 
even when acting in a public capacity and not for his own benefit, is 
estopped to deny his title, and cannot set up as a defence for himself 
against the mortgagee that the property so mortgaged is trust property 
which he had no right to mortgage. 

Doe v. HorneiX) followed. 

This principle is inapplicable where the mortgage is void as contrary to 
Statute. 

Barrow's Case (2'i followed. 

Trustees for a public purpose are not, by the nature of their office, 
protected from the operation of estoppel as against the assignees of the 
original parties to the deed in question. 

Doe v. Horne (l), Webb v. Herne (3) and Higgs v. Assa?n Tea Co. (4) 
referred to. 

[View indicated by Banertee J. in Mallika v. Ratanmani (5) not 
accepted.] 

Per Mookebjee and Beachcroft JJ. “ A custom to be valid must have 
four essential attributes : (i) it must be immemorial ; (ii) it must be 

° Appeal from Appellate Decree, No. 1185 of 1911, against the decree 
of T. W. Richardson, District Judge of 24-Parganas, dated Feb, 8, 1911, 
modifying the decree of Pramatha Nath Chatterjee, Subordinate Judge of 
24-Parganas, dated Aug. 16, 1910, 

(1) (1842) L. R. 8 Q. B. 760 ; (3) (1870) L. R. 5 Q. B. 642. 

61 R. R. 397. (4) (1869) L. R. 4 Ex. 387. 

(2) (1880) 14 Oh. D. 432, 441. (5) (1897) 1 C. W. N. 493. 
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,, run it mugt have continued without interruption since its 
" i o 1 and (iv)it must be certain in respect of its nature 

3 - i. - .he 1-.V tt U ** .0 «* 

and the persons whom it is alleged to affect . 

Tyson v. Smith (1) followed. 

A custom cannot be enlarged by parity of reasoning. 

Arthur v. Bohenham (2), Pradyote v. Gopi Knshna (3) referred to _ 

“ A custom originating within time of memory, even though existing m 

fact, is void at law.”. 

tZZ in accordance with an alleged 

custom as far back as living testimony can go, raises tbc presump ion 
though only a rebuttable one, as to the unmemonal existence 

^mstard v. Smith (5), Mercer v. Denne (6) followed. 

H the existence ot the cu.to.n h.s been peed lot . long P™*, * » 
en the petto. *” '“•P"” “« d '”°* 

‘T“l •« .ge'net ,«,»• (U, «««.. »d ■ * — 

V,v authority of law) it has no force in law. 

When a custom is said to be void as being unreasonable the ^reason- 
able character of the alleged custom conclusively proves ^ J ’ 

even though it may have existed from time immemorial, must 1 aye rcsultc 
from accident or indulgence, and not from any rights conferred m ancient 

tilH68 

Salisbury v. Gladstone (7) followed. . 

The period for ascertaining, whether a particular custom is reasonable 

or not, is the time of its possible inception. 

The Tanistry Case (8) followed. , , . . 

In practice, the Kalighat Temple palas have been transferred unrig 
at least 90 years, though in a limited market which those alone can en er 
who al .e qualified to become shebait by birth or marriage, the time when 

this custom originated being unknown. 

Proof of the existence of a custom need not be carried back f 
evidence to the year 1773 when the Supreme Court ^ est ^ sh ’ 
even to 1793 when the first Regulations were passed by the Indian 

Legislature. 

(11 (1838) 9 Ad. & EL 406. (5) (1837) 2 Moo. & R. 129, 136. 

2) U U Mod. US, 161. («) I**) ' 2 53 ‘' 6 f • 

3 (1910) I. L. R. 37 Calc. 322, 326. (7) (1861) 9 H. L. 0. 692, 701. 

(4) (1867) 1., R. 2 H. L. 239, 259. (8) (1608) Davis 29, 32. 
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The customary right to make a sale, mortgage, gift or lease of a jmla 
in favour of persons within a limited circle (the transferee being under 
precisely the same obligation to the endowment as the transferor himself), 
is closely associated with and possibly developed out of the heritable, devis- 
able, and partible character of a j oala. 

Janolcee v. Gopaul (1) referred to. 

A custom of this description clearly cannot be characterised on any 
rational grounds as unreasonable or opposed to public policy. 

Foreclosure, as a remedy of the mortgagee, is. not confined to mortgages 
of land ; it is equally applicable to mortgages of chattels . 

Harrison v. Hart (2) followed. 

A mortgagee of intangible, property is entitled to foreclose the mortgagor 
quite as much as a mortgagee of chattels . 


1914 
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Second appeal by Srimatee Mahamaya Debi, the 
plaintiff. 

On the 16th August 1905, the defendant No. 1, Hari- 
das Haidar, one of the Kalighat Temple shebaits, and 
his mother Srimatee Kumudini Debi, the defendant 
No. 2, executed in favour of the plaintiff Srimatee 
Mahamaya Debi a mortgage by way of conditional sale 
of three palas or turns of worship held by the mort- 
gagors in the Temple of the Goddess Kali at Kalighat 
for Rs. 2,200 carrying interest at 6 per cent. This 
mortgage was in renewal of two previous conditional 
mortgages, dated 8th October 1900, and 9th December 
1901, for Rs. 1,400 and Rs. 800, respectively. The 
mortgage money not having been repaid on 16th 
August 1908, the due date, the plaintiff, on the 13th 
September 1909, brought this suit in the Court of the 
Subordinate Judge, 24-Pergannas, to recover the sum 
and prayed for a foreclosure decree in default. 

The plaintiff alleged in the plaint that the palas 
were transferable (according to immemorial custom) 
to a possible shebait, such as the plaintiff, entitled to 
take one or more palas by inheritance. The plaintiff 


(l) (1877) I. L. II. 2 Calc. 365, 372. (2) (1726) 1 Comyn. 393 ; 

2 Eq. Gas. Abr. 6. 
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was the widow of oue Jnaaendra Nath Mookerjee, 
who was the son of the daughter’s son of a member of 
the senior branch of the Haidar family, who are the 
hereditary shebaits of the Kalighat demple. The 
husband of the plaintiff was also the son of a daughter 
of a Haidar, consequently the plaintiff’s husband was 
descended from the Haidars on the paternal as well as 
the maternal side. Further, the sister of the defendant 
No. 1 had obtained a pala under the will of her father, 
and two of the palas in suit were acquired by the 
father of the mortgagor (the defendant No. 1) by pur- 
chase. Besides, there was an express declaration of 
the mortgagors in the fourth paragraph of the mort- 
gage deed, that “no objection on their part or on 
behalf of their heirs or representatives shall be main- 
tainable.” The evidence proved that 83 palas out of 
360 had changed hands permanently, the earliest 
transaction being a mortgage by way of conditional 
sale of a pala which was executed on the 4th October 
1819, and was foreclosed in due course : and as eaily 
as 1840 the Court found that the custom of transfer 
was fully established. The plaintiff adduced over- 
whelming evidence that these transfers for the last 90 
vears had been confined to co-shebaits or to the mem- 
bers of families to whom a shebait could bestow his 
daughter in marriage, i.e., those who were qualified 
to become shebaits by birth or marriage. The first 
defendant alone contested the suit on the grounds, 
first , that palas were not transferable by custom ; and, 
secondly , that, even if the alleged custom was proved, 
no Court should recognise and enforce it, as it was 
unreasonable and opposed to public policy. On the 
16th August 1910, Babu Pramatha Nath Chatterjee, 
Subordinate Judge, 2 4-Pergannas, decreed plaintiff’s 
suit holding that palas were transferable by custom 
though in a limited market, and that the custom was 
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neither unreasonable nor opposed to public policy, 
and that the plaintiff was accordingly entitled to a 
foreclosure decree. On appeal, the District Judge of 
24-Pergannas, on the 3rd February 1911, reversed 
this decision and gave the plaintiff a personal decree 
against the defendants, being of opinion that the 
custom of transferability of palas was opposed to 
public policy and unenforceable in a Court of justice. 

Hence the plaintiff preferred a second appeal to the 
High Court. 

Dr. Rashbehari Ghose (with him Babu Mahendrci 
Nath Roy, Babu Biraj Mohan Mozumdar, Babu 
Hari Bhusan Mookerjee, Babu Mohini Mohan 
Chatterjee and Babu Sarat Chandra Mookerjee), 
for the appellant. I submit that the decision of the 
District Judge is wrong in law, on the following 
grounds : — First, the mortgagors are estopped to deny 
the validity of the mortgage on the ground that the 
property given by way of security was inalienable. 
As no man is allowed to dispute a title which he him- 
self has granted, the mortgagor cannot set up against 
his mortgagee the title of a third person, even where 
the mortgagor is a trustee acting in a public capacity 
and not for his own benefit: see Doe v. Horne (1). 
Secondly, the custom of transferability of palas is 
reasonable, so that it may be recognised and enforced 
by a Court of justice. I do not dispute the proposition, 
that in the absence of a custom or usage to the con- 
trary or any provision to that effect in the deed of 
endowment, a religions trust, or the right of manage- 
ment of a religious or charitable endowment, or a 
religious office attached to a temple cannot be alie- 
nated by the holder. Even assuming that a pala or 
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turn of worship is not alienable except by custom, my 
(1) (1842) L. R. 3 Q. B. 760 ; 61 R. R. 397. 
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contention is that the custom which has been proved 
in this case should be recognised by the Court, as 
it satisfies all the requisites of a valid custom. Though 
the time when the custom in question originated is 
unknown, still it has been found to exist as far 
back as the evidence can be carried. I further sub- 
mit, that as the plaintiff is entitled only to a fore- 
closure decree, this case is distinguishable from those 
cases where it has been laid down that palas or 
turns of worship cannot be sold at a public auc- 
tion where persons professing other religious faiths, 
e.g., Mahomedans and Christians, may bid for them. 
The case of Lakshmanaswami v. R ingamma (1) 
referred to by the District Judge is distinguishable, 
as the decree therein was one for sale : and the next 
case cited by him, Ramanathan v. Murugappa (2) 
has no bearing on the question. Thirdly , I submit 
that the plaintiff (mortgagee) is entitled to a fore- 
closure decree, in view of the nature of the property 
given by way of security ; as this is a remedy of the 
mortgagee which is not confined to mortgages of land 
only, it is equally applicable to mortgages of chattels 
and intangible property. 

Babu At ul Krishna Boy (with him Mr. C. B. 
Das), for the respondents. Though admitting the 
passing of consideration, and the execution of. the 
mortgage deed, the respondents (mortgagors) are fight- 
ing on a question of principle, and I must contend that 
the palas of the Kalighat Temple are not transferable 
for the pecuniary benefit of the shebaits who are mere 

trustees of a public temple, the office of shebait being 

extra commercium inasmuch as it is a religious office 
stamped with a trust. 

[Mookerjee J. Take the question of estoppel 
first.] 

(1) (1902) I. L. R. 26 Mad. 31. (2) (1903) I. L. B. 27 Mad. 192. 
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9 

It does not arise at all. A former abuse of trust 
cannot be pleaded against a trustee who seeks to 
prevent a repetition of tliat abuse, even if be were 
formerly implicated in the same indefensible course 
against wbicb be is seeking to protect tbe trust 
property: Juggut Mohini v. Sokheemoney (1) and 
Mallika v. Batanmani (2). 

[Mookerjee J. Wlxat do you say as to tbe case of 
Doe v. Horne (3) ?] 

In that case tbe mortgagors were empowered to 
raise money on mortgage, while liere tbe palas cannot 
be alienated. 

There was no issue on estoppel ; that question lias 
been raised here for tbe first time. 

Here tbe transfer is void under Statute, i.e.. Scrip- 
ture of Hindu Law. For tbe principle against estoppel, 
see Bigelow p. 544, Cb. 17, s. 1. 

Next, as regards tbe second contention of tbe appel- 
lant, I submit that tbe custom of transferring a pcila 
or selling tbe office of a sbebait even to a person of 
tbe same caste or sect can never be reasonable and 
valid : see Ruppa v. Dorasami (4), Juggurnath v. 
Kishen (5) and Raja Vurmah v. Ravi Vurmah (6). 

To validate such a custom would tend to public 
mischief in inducing needy incumbents of hereditary 
religious offices who desire to sell them to give a dis- 
honest recognition to qualifications, wbicb in fact were 
not tbe qualifications demanded by tbe nature of tbe 
office. I submit that no custom can validate an act 
wbicb is clearly against public policy. Tbe offerings 
made by Hindus to a public shrine constitute a 
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(1) (1871) 14 Moo. I. A. 289 ; 

17 W. R. 41,44. 

(2) (1897) 1 'J.W. N. 493. 

(3) (1842) 3 Q. B. D. 760, 760; 

61 R R. 397. 


(4) (1882) I. L. R. 6 Mad. 76. 
(6) (1867) 7 W. !(. 266. 

(6) (1876) I.L.R. 1 Mad. 235 ; 
L. R. 4 I. A. 76. 


iWSi: 


H 


Mahamaya 

Debi 

V. 

Ha RIDAS 
Haldar. 



1 


INDIAN LAWpEPORTS. [VOL. XLlt. 

public trust, in which the trustee can never have any 
beneficiary interest, and any appropriation by them 
of the same would be a clear breach of trust ; no 
custom recognising such appropriation can alter the 
character of such a transaction, or validate the same. 

See Rajeshwar v. Gopeshwar (1), which lays down 
the rule that shebaits cannot bequeath their office 
by will to non-shebaits. See also Mitta Kunth v. 
RfscninjiiH (2). Even if the owners of private temples 
may alter the character of the trust to a certain 
extent by family arrangement, still the trustees of the 

Kalighat temple can never do so, because, as both the 

Courts below have found, it is a public temple. 

[Beachcroft J. Then you have been abusing your 
trust, and you now want the Court to put you in a 
position to continue doing so.] 

Further, the alleged custom of transferability of 
palas does not bear the requisite characteristics of 
a valid legal custom. For it is not certain, reasonable, 
immemorial, legal or moral. The earliest instance of 
transfer of a paid goes back only to 4th October 1819 
or about 90 years before the institution of this suit; 
not even to the beginning of the establishment of 
regular Courts of Record in British India, while the 
foundation of this Trust is lost in the oblivion of 
mythical ages. 

The transfer of palas is an abuse of trust, and by 
implication, mis-appropriation •. Raja Vurmah v. Ravi 
'fyurmah (8). For the personal debt of a shebait, 
trust property cannot be sold ; cf . the position of the 
manager of an infant heir. 

[Mookerjee J. There is great danger in develop- 
ing superficial analogies.] 

(1) (1907) I. L. E. 35 Calc. 226, 229. (2) (1B74) 14 B. L. R. 166. 

' (3) (1867) 7 W. E. 266. 
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If this custom, be upheld, extravagance among 
sliebaits will be encouraged. Public policy must be 
vindicated, whether the plaintiff lose her money or 
not. 

[Mookerj.ee J. But you have not got beyond extra- 
vagance encouraged by any possible decision of ours.] 

Misappropriation does not alter the character of the 
trust. Even a mourcisi moknrari lease of landed pro- 
perty granted to a co-shebait has been held to be void. 
Regarding the Baidyanath Temple case, is pala or 
turn of worship the same as chctrao ? No custom was 
pleaded there : Girijanund v. Sailajanund (1). 

[Mookerjee J. The contention of the other side 
is not that the Kalighat temple pcilas are transferable, 
as a matter of right under Hindu Law, bat that they 
are so by custom.] 

Even if such a custom is proved, it is bad in law : 
see Mallika v. Ratanmani (2). 

Instances of continued abuse of trust for 90 years 
will not make the custom valid. 

Kuppa v. Doras wami (3) ; castom was not pleaded 
there. See also G-olap Ch. Sastri’s Hindu Law, p. 486, 
491. 

The custom found by the District Judge to be in 
existence relates to private and not public endow- 
ments-. Janokee v. Gopaul (4). See also K. K. Bhatta- 
charyya on Hindu Law, p. 453. A turn of worship, 
cannot be called a share. [Mayne’s Hindu Law 
paras. 437, 438.] 

As to a foreclosure decree, I submit that a pala 
or turn of worship has been held in all the reported 
cases to be moveable property. As a foreclosure decree 
can only be made with respect to mortgages of im- 
moveable property, the provisions of the Transfer of 

(1) (1896) I. L. R. 23 Calc. 645. (3) (1882) I. L. R. 6 Mad. 76. 

(2) (1897) 1 0. W. N. 493. (4) (1877) X. L. R. 2 Calc. 365. 
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Property Act winch refer to foreclosure of mortgages of 
immoveable property only, and Order 34 of the Civil 
Procedure Code of 1908 (applying also to mortgages of 
immoveable property) are inapplicable to mortgages of 
palas. There is no provision of Indian Law for grant- 
ing a decree for foreclosure in the case of pledge, or 
mortgage of moveables. 

Babu Mahendra Nath Roy , in reply. It has been 
urged, that we cannot have a foreclosure decree because 
a joala is not immoveable property. See Fisher on 
Mortgage, 6th Edition, Art. 985, p. 505. A pledge pre- 
supposes delivery of possession. (Contract Act, ss. 

172, 148.) 

For the difference between a pledge and a mort- 
gage, I refer to pages 107 and. 320 of Ghose’s Mortgage. 
A pledgee can realise his money by sale of the pawn : 
Harrold v. Plenty (1). Regarding foreclosure of a 
mortgage of moveables, see Ooote on Mortgages, ( tli 

edition, Oh. 49, para 1, p. 1019. 

[Babu At ill Krishna Roy. See Halsbury’s Laws 
of England, Vol. I, p. 123. Section 58 of the Transfer 
of Property Act refers! to mortgages of immoveable 
property.] 

Cur. adv. vim. 

Mookerjee J. This is an appeal by the plaintiff 
in a suit for foreclosure of a mortgage by way of 
conditional sale, executed in her favour by the defen- 
dants on the 16th August 1905, in renewal of two 
previous conditional mortgages, dated, the 8th October 
1900 and 9th December 1901. The earlier mortgages 
had been, granted to secure loans of Rs. 1,400 and 800, 
respectively. The mortgage now in suit was given 
to secure the sum of Rs. 2,200 which was to carry 
interest at the moderate rate of 6 per cent, per annum 

(1) [1901] 2 Oh. 314, 
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and was made repayable on the 16th August 1908. 1914 

The subject-matter of the security consisted of three mahamaya 
pa las or turns of worship held by tlie mortgagors in °® BI 
the temple of the goddess Kali at Kalighat. The mort- Haridas 
gage money was not repaid on the due date, and the Haldar. 
paintiflf commenced this action on the 13th September Mookebjee 
1909, to recover the sum with interest and costs. The J ' 
plaintiff alleged in the plaint that the palas were 
transferable according to immemorial custom. The 
first defendant, who alone contested the claim, set np 
in his written statement the case that the palas were 
not transferable by custom, and that even if the 
alleged custom was proved, no Court should recognise 
and enforce it, as it was unreasonable and opposed to 
public policy. The Subordinate Judge held that the 
palas were transferable by custom in a limited 
market, that the custom was neither unreasonable nor 
opposed to public policy, and that the plaintiff was 
accordingly entitled to a foreclosure decree. On 
appeal, the District Judge has reversed this decision 
and has given the plaintiff, only a personal decree 
against the defendants, as in his opinion the custom 
of transferability of palas was opposed to public 
policy and unenforceable in a Court of Justice. On 
the present appeal by the plaintiff, three substantial 
grounds emerge for consideration, namely, first , are 
the mortgagors estopped to deny the validity of the 
mortgage on the ground that the property given by 
way of security was inalienable? secondly , is the 
custom of transferability of palas reasonable so that 
it may be recognised and enforced by a Court of 
Justice? and, thirdly, is the plaintiff entitled to a 
foreclosure decree, in view of the nature of the 
property given by way of security ? Before I deal 
with these questions, it is necessary to define the 
custom which, the Courts below have concurrently 
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found, does exist in respect of this particular religious 
foundation. 

The Courts below have found that palas are 
ordinarily transferred by sale, mortgage, lease and 
gift, and that they are also the subject of partition and 
of testamentary devise. This is proved, not merely 
by oral evidence, but also by evidence of concrete 
instances in which such transactions have come before 
Courts and have been upheld as legal. One of the 
earliest transactions of which we find mention is a 
mortgage by way of conditional sale of a pala, which 
was executed on the 4th October 1819 and was fore- 
closed in due course. We have other instances of 
conditional mortgages, dated 11th April, 1881 and 29th 
June, 1831 which were both foreclosed in 1837. We 
have further a conditional mortgage of the 18th Febru- 
ary, 1835, which was foreclosed on the 8th August, 
1840, after contest in a suit in which the mortgagor 
unsuccessfully pleaded that the pala was non-transfer- 
able. A more modern instance is a conditional sale 
of 1864 which was foreclosed on the 16th December, 
1867. Instances of sales of palas, specially in recent 
years, are quite numerous, and it is not disputed that 
two of the palas in suit were acquired by the father 
of the first defendant, mortgagor, by purchase. In- 
stances have also been adduced in which palas have 
been sold in execution of decrees, have been leased out 
for longer or shorter periods, have been bequeathed 
like other property, and have, in fact, formed the sub- 
ject of transfer in some form or other. One of the 
most recent instances on the record is a decree of this 
Court, dated 30th August, 1900, which directed posses- 
sion to be delivered of a pala which had been mort- 
gaged by way of conditional sale, followed by a decree 
for foreclosure. It has been conclusively proved that 
83 palas out of 360 have changed hands permanently. 
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These facts amply justify the concurrent finding of 1914 
the Courts below that the custom of transfer of palas mahamaya 
of the Kalighat shrine has been established beyond I)EBI 
the shadow of a doubt; the existence of the custom habidas 
has been traced back almost to the time of the first H Ar - DA It - 
establishment of British Courts in this country, and mookebjeb 
even as early as 1840, the Court found that the custom 
of transfer was fully established. The evidence, at 
the same time, establishes that these transfers have 
not been unrestricted, but have been confined to 
co-shebaits or to the members of families to whom a 
shebait can bestow his daughter in marriage ; in other 
words, there is undisputed and overwhelming evi- 
dence, oral and documentary, that in practice palas 
have been transferred during at least 90 years, though 
in a limited market which those alone can enter who 
are qualified to become shebait by birth or marriage. 

Only one instance has been traced in which a transfer, 
in favour of an absolute stranger not connected with 
the hereditary shebaits by blood or marriage, has been 
recognised, but the transferee in that case was the 
hereditary pujari or priest whose function, it must be 
observed, is entirely distinct from that of a shebait. 

The plaintiff is the widow of one Jnanendra Nath 
Mookerjee who was the son of the daughter’s son of a 
member of the senior branch of the family of Haidars 
who are the hereditary shebaits of the goddess Kali. 

The husband of the plaintiff was also the son of a 
daughter of a Haidar, in other words, the husband of 
the plaintiff was descended from the Haidars on the 
paternal as also on the maternal side. The plaintiff 
is, consequently, a possible shebait; in other words, 
the contingency might have happened which would 
have entitled the plaintiff to take one or more palas 
by inheritance. The plaintiff, is plainly entitled to 
the benefit of the custom, and this conclusion does 
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1914 not in any way contravene the well-established rule 
that a custom cannot be enlarged by parity of reason- 
debi m g: Arthur v. Bokenham (1), Pradyote v. Gopi 
Hamdas Krishna (2). The plaintiff is conclusively proved to 
Haldab. belong to a class of persons to whom palas have 
Mo^kebjee hitherto been transferred and the transfers have been 
J. recognised as valid. Consequently, if the validity 
of the custom is established, there is no conceivable 
reason why the plaintiff should not by foreclosure 
become entitled to the three palas in dispute. 

As regards the first question, it has been argued 
on behalf of the mortgagee that as no man is allowed 
to dispute a title which he himself has granted, the 
mortgagor cannot set up against his mortgagee the 
title of a third person ; this cannot be disputed: Doe 
v. Pegge (3), Goodtitle v. Bailey (4), Doe v. Vickers (5) ? 
Doe v. Clifton (6), King v. Smith (7), Debendra Nath 
v. Mirza Abdul Samed (8). The rule has been held 
applicable where the mortgagor is a trustee, acting in 
a public capacity and not for his own benefit [Doe 
v. Horne (9), notwithstanding the contrary dictum 
in Fairtitle v. Gilbert A 0), Doe v. Hares(ll)l and the 
principle has been repeatedly approved and applied 
in the Courts of the United States that a mortgagor is 
estopped to deny his title, and cannot set up as a 
defence for himself against the mortgagee that the 
property so mortgaged is trust property, which he 
has no right to mortgage : Bush v. Marshall (12), 
Strong v. Waddell (13), Jones v. Reese (14), Farris v. 


(1) (1708) 11 Mod. 148, 161. 


(8) (1909) 10 C. L. J. 150, 163. 


(2) (1910)1. L. R. 37 Calc. 322, 326 (9) (1842) L. R. 3 Q. B. 760, 766 


(3) (1785) 1 T. R- 758. 

(4) (1777)2 Cowper 597, 601. 

(5) (1836) 4 A. & E. 782. 

(6) (1836) 4 A. & E. 809, 813. 

(7) [1900] 2 Oh.- 425. 


61 R. R. 397. 

(10) (1787) 2 T. R. 169, 171. 

(11) (1833) 4 B. & Ad. 435, 440. 

(12) (1848) 6 Howard 284. 

(13) (1876) 56 Ala. 471. 


(14) (1880) 65 Ala. 134. 


■ * 'j . j ■ 
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Houston (1), Boisclair v. Jones (2), Usina v. Wilder(8), 1914 
McLeon v. Smith (4). The reason for the rule is con- .mahamaya 
cisely pat by Collier C. J. in Stewart v. Anderson , (5) : 

“ by the mortgage, the mortgagor professes to convey, habidas 
and thus declares that he has an interest co-extensive Hamar. 
with what he undertakes to transfer ; and he will not Mookerjf.b 
be heard to say, in contradiction of his own deed, or Ji 
in opposition to a claim founded thereon, that he was 
guilty of a falsehood and had no estate or interest 
therein”. This principle has been held inapplicable 
where the mortgage is void as contrary to Statute 
[ Brewster v. Madden (6)3, on the ground that “it is 
not competent to parties to a contract to estop them- 
selves or anybody else in the face of an Act of Parlia- 
ment” : Barrow's case, (7). Hence, it has been ruled 
that a corporation is not estopped from pleading that 
a mortgage made by it is ultra vires : Ex parte Wat- 
son (8). See also Fairtitle v. Gilbert (9), Blackburn 
v. Cunliffe (10), British M. B. Go. v. Charnwood, 

F. R. Go. (11). But the view has been steadily 
maintained that trustees for a public purpose are 
not, by the nature of their office, protected from the 
operation of estoppel as against the assignees of the 
original parties to the deed in question : Doe v. 

Horne (12), Webb v. Herne (13), Higgs v. Assam Tea 
Oo.(14). I am not prepared to accept the view indicated 
by Banerjee, J., in Mallika v. Ratanmani (15), which 
receives no support from the decision of the Judicial 



(1) (1883)74 Ala. 162. 

(2) .(1867) 36 Ga. 499. 

(3) (1877) 58 Ga. 178. 

(4) (1880) 49 Wis. 200. 

(5) (1846) 10 Ala. 504, 508. 

(6) (1875) 15 Ivans. 249. 

(7) (1880) 1 

( 8 ) 


(9) (1787) 2 T. R. 169, 171 

(10) (t885) 29 Oh. D. 902. 

(11) (1887) 18 Q. B. D. 

(12) (1842) 3 Q. B. D. 760, 766 ; 

61 R. R. 397. 
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Committee in JuggatMohini v. Solchee money (1), 
cited in support of this position ; but there are cases 
where trustees have been allowed to impeach their 
own grants: Rumonee v. Baltic k (2), and conflicting 
dicta ere to be found in Gulam Nabi v. Nagammal (3), 
and Gulsar v. Fidci (4). [See Sidhu Sahu v. Gopi 
Char an (5) where the earlier cases are discussed.] 

I am of opinion that in the case before us, the Court 
should not depart from the ordinary rule that the 
mortgagor cannot dispute the title of the mortgagee, 
specially in view of the express declaration of the 
mortgagors in the fourth paragraph of the mortgage 
deed that “ no objection on their part or on behalf 
of their heirs or representatives shall be maintain- 
able.” But I do not desire to rest the decision solely 
on the ground of estoppel, for, as will presently 
be seen, there is no substance in the objection raised 
by the mortgagors. 

As regards the second question, it has not been 
disputed on behalf of the mortgagee that in the 
absence of a custom or usage to the contrary or any 
term to that effect in the deed of endowment, a 
religious trust or the right of management of a 
religious or charitable endowment or a religious office 
attached to a temple or any other endowment cannot 
be alienated by the holder: Baja Vurmah v. Ravi 
Vurmah (6), Rama Varma v. Rama Nayar (7), 
Kannan v. Nila Kandan (8), Lakshmanaswami v. 
Rangamma (9), Gnanasambandha v. Vein Panda- 
ram (10), Sarkum v. Rahaman (11), Narayana v. 

(1) (1871) 14 Moo. I. A. 289 ; (7) (1882) 1. L. R. 5 Mad. 89. 

10 B. L. R. 19 ; 17 \V. R. 41. (8) (1884) 1. L. R. 7 Mad. 337. 


(2) (1870) 14 W. R. 101. 

(3) (1896) 6 Mad. L. J. 270. 

(4) (1883) I. L. R. 6 All. 24. 

(5) (1912) 17 G. L. J. 233, 2.57. 


(9) (1902) T. L. R. 26 Mad. 31. 

(10) (1899) I. L. R. 23. Mad. 271 

L. R. 27.1. A. 69. 

(11) (1896) I. L. B. 34 Calc. 83. 


•> 


(6) (1876)1. JL, R: 1 M?d. 235 ; L. E. % l. A. 76. 


•'if 



YOL. XLIL] CALCUTTA SERIES. 


471 


Rang a (1), Subharayudu v. Koiayya (2), Alagappa v. 1914 
Sivaramasundara (3), Rajeshwar v. Gopeslnvar (4), mahamaya 
Durga v. Chanchal (5), Rap War a in v. Junko (6), Debi 
Mallika v. Ratanmani (7), Rangasami v. Ranga haridas 
(8), Rajaram v. Ganesli (9), Ukoor v. Chunder (10), Haldar. 
Juggurnath v. Kishen (11), Kali Charan v. Bangshi Mookerjke 
(12), JJubo v. Srinibas (13), Ramanathan v. Murug- J - 
appa (14), Trimbak v. Lakshman (15), Kappa v. Dora- 
sami (.16). There is also authority for the proposi- 
tion that alienation of a religious office may be validly 
made in favour of a person standing in the line of 
succession and not disqualified by personal unfitness, 
Sitarambhat v. Sitaram (17), Mancharam v. Pran- 
shankar (18), Annasami v. Ramakrishna (19), Nirad 
Mohini v. S/nbdass (20). But the appellant does not 
invite ns to go even as far as this proposition. She asks 
us to assume that a pala or turn of worship is not 
alienable, except by custom, and contends that the 
custom which has been proved in this case should be 
recognised by the Court: Raja Vttrmah v. Ravi Vur- 
mah (21), Gnanasamandha v. Vela Pandararn (22). 

This raises the question, whether the custom possesses 
the characteristics deemed essential for the validity of 
a custom. These essential attributes were specified by 


f 


(1) (1891) I. L. R. 15 Mad. 183. 

(2) (1892) I. L. R. 15 Mad. 389. 

(3) (1894)1. L. R. 19 Mad. 211. 

(4) (1907) I. L. R. 34 Calc. 828 ; 

I. L. R. 35 Calc. 226. 

(5) (1881) 1. L. R. 4 All. 81. 

(6) (1878) 3 C.L. R. 112. 

(7) (1897) 1 C. W. N. 493. 

(8) (1892) I. L. R. 16 Mad. 146. 


(12) (1871) 6 B. L. R. 727 ; 

15W. R. 339. 

(13) (1870) 5 B. L. R. 617. 

(14) (1903)1. L. R. 27 Mad 192. 

(15) (1895)1. L. R. 20. Bom. 495. 

(16) (1882) I. L. R. 6 Mad. 76. 

(17) (1869) 6 Bom. H. C. R.250. 

(18) (1882)1. L. R. 6 Bom. 298. 

(19) (1900) I. L. R. 24 Mad. 219. 

(20) (1909) I. L. R. 36 Calc. 975. 

(21) (1876) I. L. R. 1 Mad. 235 ; 

L. R. 4 I. A. 76. 


(9) (1898) I. L. R. 23 Bom. 131. 

(10) (1865) 3 W.R. 152. 

(11) (1867) 7 W. R. 266. 

(22) (1.899) I. Ij. R. 23 Mad, 271 ; R, R. 27 J. A. 69 . 
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1914 Tindal 0. J., in Tyson v. Smith (1), in tliese terms ; “ A 
r custom to be valid must have four essential attributes : 

A Debi first, it must be immemorial; secondly , it must be 
Haruus reasonable ; thirdly , it must have continued without 
Haidar- interruption since its immemorial origin ; and fourthly, 
Mooksrjee it must be certain in respect of its nature generally, 

J - as well as in respect of the locality where it is alleged 
to obtain and the persons whom it is alleged to affect. 
See also Hurpurshad v. Sheo (2), Baja I urmah v. 
Ravi Vurmah (3), Lutchmeeput v. Sadaulla (4), 
Ghasiti v. Umrao (5). In the case before us, the 
custom obviously satisfies the first, third and fourth 
requirements. The time when the custom originated 
is unknown - all that has been ascertained is that, 
as far as the evidence can be carried back, it has 
been in existence. This takes the case out of the 
rule formulated by Willes J., in Mayor of London 
v. Cox (6) that “a custom originating within time of 
memory, even though existing in fact, is void at law.” 
There is no force in the contention that the proof of 
the existence of the custom should have been cariied 
back by direct evidence to 1793 when the first Regu- 
lations were passed by the Indian Legislature, if 
not to the year 1773, when the Supreme Court was 
established. It is well settled, that evidence showing 
exercise of a right in accordance with an alleged 
custom as far back as living testimony can go, raises 
the presumption, though only a rebuttable presump- 
tion, as to the immemorial existence of the custom. As 
Tindal, C. J., said in Bastard v. Smith (7), you cannot 
reasonably expect to have it proved that the custom 
did in fact exist before time of legal memory ; but you 

(1) (1838) 9 Ad. & 131, 406. (4) (1882) I. L. E. 9 Calc. 698. 

(2) (1876) L. B.31.A. 259. (5) (1893) I. L. E. 21 Calc. 149. 

(3) (1876) I. L. E. 1 Mad. 235 ; (6) (1867) L. E. 2. H. L. 239, 258. 

L. E. 4 1. A. 76. (7) (1837) 2 Moo. & R> 129, 136. 
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are to require proof, as far back as living memory 
goes, of a continuous, peaceable and uninterrupted use 
of the custom. To the same effect is the observation 
of Far well, J., in Mercer v. Denne (1) : “ not only ought 
the Court to be slow to draw an inference of fact which 
would defeat a right that has been exercised during 
so long a period as the present, unless such inference 
is irresistible, but it ought to presume everything 
possible to presume in favour of such a right.” It is 
interesting to note that Yijnaneswara in his M itakshara 
enunciated a similar rule (Yajnavalkya, Book II, 27). 
On the authority of a text of Katyayana, he holds that 
“ time within the memory of man extends as far as a 
hundred years”, as a man has, according to Sruti, a 
hundred years’ duration of life. (Mitakshara, trails., 
Gkarpure, p. 50). Apararka, in his commentary on the 
same text of Yajnavalkya, treats a period beyond three 
generations (that is one hundred and five years) as time 
immemorial, and, refers to an earlier text to show that 
a period beyond sixty years might be treated as time 
beyond human memory. In any event, it is well 
settled that if the existence of the custom has been 
proved for a long period, the onus lies on the person 
seeking to disprove the custom, to demonstrate its im- 
possibility; in this case, the mortgagors have entirely 
failed to meet the evidence of the custom adduced by 
the plaintiff. There is also no room for serious con- 
troversy as regards the certainty and continuity of the 
custom. The only question, consequently, for consi- 
deration is, whether it is reasonable as the appellant 
contends or unreasonable and opposed to public policy 
as the respondent asserts. It is indisputable that if a 
custom be against reason, it has no force in law; 
but as explained in Co. Litt., 62 a, the reason here 
referred to is not to be understood as meaning every 
. ' (1) [1904] 2 Oh. 534, 
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1914 unlearned man’s reason, but artificial and legal reason 
MahTmaya warranted by authority of law ; or, as Blacks tone puts 
Debi it, (Commentaries, Vol. I, p. 77) it is sufficient if no 
Haridas good legal reason can be assigned against it. When, 
Haldar. however, it is said that a custom is void, because it is 
Mookerjek unreasonable, nothing more is meant than that the 
J ' unreasonable character of the alleged custom conclu- 
sively proves that the usage, even though it may have 
existed from time immemorial, must have resulted 
from accident or indulgence and not from any right 
conferred in ancient times, Salisbury v. Gladstone (1). 

* It is also well settled that the period for ascertaining, 
whether a particular custom is reasonable or not, is 



the time of its possible inception ; this is in accord 
with the observation in the Tanistry Case (2): “ the 
commencement of a custom (for every custom hath a 
commencement, although the memory of man doth not 
extend to it, as the river Nile bath a spring although 
geographers cannot find it) ought to be upon reasonable 
ground and cause, for if it was unreasonable in the 
original, no usage or continuance can make it good : 
Quod cib initio non valv.it tractu temporis non con - 
valescet.” When tested in the light of these principles, 
no good ground can be assigned why the custom should 
be condemned as unreasonable. There is no force in the 
contention of the respondents that because the custom 
contravenes the rule that a religious office is inalien- 
able, it must be pronounced to be against public 
policy; if this argument were to prevail, all customs 
would be unreasonable. Since customs in general 
involve some inconsistency with the general common 
law of the realm or are contrary to a particular 
maxim, the fact of this inconsistency is not of 
itself a ground for holding the custom unreasonable 

(1) (1861) 9 H. L. c. 691, 700, 701. 


(2) (1608) Davis 29, 32. 
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and bad: Tyson v. Smith(l). Thus in the Tanistry 
Case (2), Lt is said that “ several customs which had 
been adjudged void in our books as being unreason- 
able against common right or purely against law, if 
their nature and quality be considered, will be found 
injurious to the multitude and prejudicial to the 
Commonwealth.” To the same effect is Co. Litt. 113a ; 
“ Consuetude ex certa causa rationabili usitata 
privat communem legem.” Is there theu anything 
to show that the custom is injurious to the endow- 
ment or to the Commonwealth? One of the mort- 
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gagors has a turn of worship or pala ; he is entitled 
in this character to collect the offerings made to the 
goddess on the day on which his turn falls ; lie 
applies a portion of the income for the worship of 
the goddess and appropriates the remainder for his 
personal use. It is not material to consider whether 
he should not apply the whole of the income for 
religious and charitable purposes; but let us assume 
that he and every shebait like him who has a pala 
may be compelled to do so. He transfers his turn of 
worship to a person who, in certain contingencies, 
might in his own right, have been a shebait and 
might, have held a pala. The transferee, as holder 
of the pala, is under precisely the same obligation to 
the endowment as the transferor himself. It is diffi- 
cult to appreciate how a custom which recognises and 
validates a transfer to members of a limited circle 
under these cirumstances can be detrimental to the 
endowment or to the public. There is no question 
that a pala of the Kaligbat temple is heritable, and 
it is immaterial whether the heir is a male or female ; 
the custom in this respect is established beyond 
doubt: Janohee v. Gopaul (3). There is also no 

(1) (1838) 9 A. & E. 406, 422. (2) (1608) Davis 29, 33. 

(3) (1 877) I.LIU Calc. 365, 372. 
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question that though probably religious offices were 
originally indivisible, they are now deemed partible : 
Trimbak v. Lakshman (1), Mitta Kunth v. 
Neeranjtm (2), Elder Widow v. Younger Widow- (3), 
Sethuramas vamiar v. Meruswamiar (4), Damodar- 
das v. Uttamram (5), Nagiah v. Muthacharry (6), 
Limba v. Rama (7), Raman v. Gopal (8), Rajeshwar v. 
Gopeshwar (9), Anund v. Boykanlnath (10), Ram v. 
Taruck (11), Debendro v. Odi/5 (12), Eshan Oh under v. 
Monmohini (13), Goopee v. Thakoordas (14). Indeed, 
the very name pala or turn of worship shows that 
the right is partible. This involves, by necessary 
implication, the attribute of transferability as amongst 
the members of the family of shebaits ; partition 
signifies the surrender of a portion of joint right in 
exchange for a similar right from the co-owner. 
There is farther no question that a pala has not only 
been deemed heritable and partible; it has also been 
treated as devisable, as is illustrated by the case of the 
sister of the first defendant, who obtained a pala under 
the testamentary devise of her father. This, again, 
involves the recognition of the transferable character 
of a pala ; the exercise of the right to make a bequest 
implies an assertion of the right to make a transfer 
inter vivos. It follows, consequently, that the custom- 
ary right to make a sale, mortgage, gift or lease of a pala 
in favour of persons within a limited circle is closely 
associated with and possibly developed out of the 
heritable, devisable, and partible character of a pala. 

(1)(1895) I. Ii. R. 20 Bom. 495. (7) (1888) I. L. R. 13 Bom. 548. 

' (2) (1874) 14 B, L R. 166 ; (8) (1897) I. L. R. 19 All. 428. 

22 W. R. 437. (9) (1907) I. L. R. 34 Cale. 828. 


(1) (1895) I. L. R. 20 Bom, 495. 

(2) (1874) 14 B. L R. 166 ; 

22 \V. R. 437. 

(3) (1807) 1 Mae. Set Rep.^80. 

(4) (1909) I. L. R. 34 Mad. 470., 

(5) (1892) I. L. R. 17 Bom. 271. 

(6) (1900) 11 Mad. L. J. 215, 222. 


(10) (1867) 8 W. R. 193. 

(11) . >1872) 19 \Y- R- 28. 

(12) (1878) I. L. R. 3 Cale. 390. 

(13) .(1878) I. ,L. R, 4 Calc. 683, 


(14) (1882) I. L. R, 8 Calc. 807. 
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A custom of this description clearly cannot be charac- 1914 
terised on any rational ground as unreasonable or mahamaya 
opposed to public policy. It is further worthy of note Debi 
that this is not a novel view of the true character of har^as 
such a custom ; for, as early as 8th August 1810, the et alda r. 
validity of a conditional mortgage of a pala effected Mookemee 
on the 1 8th February, 1835, was upheld in a contested J- 
litigation. Since every custom sanctioned by the 
Courts must be reasonable, it follows that every case 
where a custom has been upheld by the Courts is an 
example of a reasonable custom. When the evidence 
is examined from this point of view, the case for the 
mortgagee is materially strengthened ; for, as is clear 
from the record, not only the existence but also the 
validity of the custom has been repeatedly recognised 
by the Courts during at least 70 years prior to 
the institution of this suit, while no single instance 
lias been found where its reasonableness lias been 
successfully assailed. The custom of transferability 
of a pala in favour of a limited circle of transferees 
must accordingly be held valid, and no good reason 
has been assigned why it should be deemed unrea- 
sonable or opposed to public policy. 

As regards the third question, it has been argued 
on behalf of the mortgagors respondents that as Order 
34 of the Civil Procedure Code of 1908 applies only to 
mortgages of immoveable property, the plaintiff is not 
entitled to a decree for foreclosure ; and in this con- 
nection, reference has been made to Eshan Ckunder 
v. Monmoliini (1), and Jali Kar v. Muku?ula Deb (2), to 
show that a pala or turn of woi ship is not immove- 
able property. There is no substance in this con ten' 
tion. It is well settled that foreclosure is a remedy 
of the mortgagee which is not confined to mortgages 
of land; it is equally applicable to mortgages of 
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chattels, as decided by the House of Lords in Harrison 
v. Hart (1), Tailored v. Potts (2), Kemp v. West- 
brook (3). The case before us is clearly not that of a 
pledge of a moveable ; such a pledgee, as pointed out 
in Harrold v. Plenty (4), is in a very different posi- 
tion from an ordinary mortgagee, as he has only a 
special property in the thing pledged and may obtain 
a sale but not a foreclosure. The plaintiff is a mort- 
gagee, not of immoveable but of intangible property, 
and he is entitled to foreclose the mortgagor quite as 
much as a mortgagee of chattels. [Jones on Chattel 
Mortgages, 1908, sections 699 and 776.] It is worthy 
of note that, as early as 1181, Glanville described in 
detail a remedy applicable to chattel mortgages which 
is substantially equivalent to the modern procedure 
for foreclosure and order absolute on failure of the 
mortgagor to redeem within the period fixed by the 
Court [Glanville, Tr. Beames, Book X, Ch. 6-8; Ed. 
Beale, 1900, pages 204-210]. It may be added that 
if the contention of the mortgagors were to prevail, 
they might find themselves in a worse position 
than what they would occupy under a foreclosure 
decree; for, if the procedure for foreclosure, with 
its consequent opportunity to the mortgagor to 
redeem, is not applicable, the mortgagee may very 
well contend that the contract between the parties 
must be strictly enforced and that, as the time for 
repayment has passed away, the title of the mortgagee 
to the mortgaged property has become absolute ; such 
a result could hardly have been contemplated by the 
mortgagors. 

The result is that this appeal is allowed and the 
decree of the District Judge discharged. On account 

(1) (1726) 1 Comyn. 393 ; (3) (1749) 1 Ves. Sen. 278. 

2 Eq. Oaa. Abr. 6. (4) [1901] 2 Ch. 314. 

(2) Fonblanque on Equity, 5th Ed., 261n. 
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taken of the sum cine on the conditional mortgage in 1 1 4 
suit on the 16th November next, it transpires that the mahamaya 
mortgagee will be entitled to Rs. 3,421 for principal Debi 

Vi 

and interest up to that date. The decree will direct habidas 
that if the defendants pay this sum, together with H aldar - 
costs of all the Courts with interest thereon (as Mookerjee 
specified in the decree of this Court) on or before J ‘ , 
the 16th November 1914, the mortgage will stand 
redeemed. On default, the mortgage will be foreclosed 
after the decree absolute has been made by the 
Primary Court in due course. The hearing fee in this 
Court is assessed at thirty gold moliurs. 

Beachcroft J. I agree with the proposed order 
on the second ground discussed by my learned 
brother. On the question of estoppel, I prefer to 
reserve my opinion. 

G. s. Appeal allowed. 
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Prolate — Revocation — Will , validity of — Proof in common form — Knowledge 

— Acquiescence — Delay— Probate and Administration Act (F of 1881 ) 
s. 50. 

It does not matter by wliat facts knowledge of the grant of probate and 
acquiescence in it are established, for neither knowledge, nor acquiescence, 
nor lapse of time are of themselves operative as a bar to the proceeding 
Which every person interested in the estate of: the testator has a right to 
bring, i£ he was not made a party in the probate proceeding. His applica- 
tion must be bond fide and he must give some reasonable and true explana- 
tion of the delay. 

Hoffman v. Norris (1), Merry weather v. Turner (2) and Kuuja Lai 
Chowdhury v. Kailask Chandra Chowdhury (3) referred to. 


Appeal by Srimatee Manorama Chowdhurani, the 
petitioner. 

This was an application under section 50 of the 
Probate and Administration Act, 1881, to set aside a 
probate and to call on the probate-hoklers to prove 
the will in solemn form. There were two brothers, 
Gobinda Chandra Das Mozumdar and Banga Chandra 
Das Mozumdar, who lived together in common mess. 
Banga, the younger brother, predeceased Gobinda, 
leaving as his heirs his wife and two minor sons, 
Sasi and Kamini, born respectively in 1872 and 


Appeal from Original Decree, No. 270 of 1911, against the decree 
H. Cuming, District Judge of Noakhali, dated May 15, 1911. 

2 Phillim. 230. (2) (1844) 3 Curt. 802. 

; : \T ■■■ .1 At? O 
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1883. On tlie 27th or 28tli December 1883, Gobinda 


Chandra died in a boat from cholera, after having masorama 
executed a will on the 27th December 1883. He left Chowdhurani 
him surviving a widow, Shiva Sundari, and five un- Shiva 
married minor daughters. Thereafter, Shiva Sundari 
and her sister-in-law with their children continued 
to live together in joint mess. The testator’s eldest 
daughter, Kusuin Kumar i, was born in 1869, his 
second daughter, Kumudini, in 1871, his third daughter* 

Manorama, who was the petitioner in this case, in 
1876, his fourth daughter, Kadambini, in 1880 and his 
fifth daughter, Swarnalata, some time before the 
testator’s death. Under the terms of the will, the 
widow got a life-estate with remainder to the brother’s 
. sons, and the daughters were given an allowance 
of Rs. 12 a year each for maintenance. Of these 
daughters, the youngest was dead. Manorama was 
married and had male issue and the other three 
were childless widows. On the 20th March, 1884, 

Shiva Sundari took out probate of her deceased hus- 
band’s will, alleging in her petition that she was the 
executrix and legatee of the will and praying for 
grant of probate of the will or, in the alternative, toi- 
lette rs of administration to the estate of the deceased. 

In 1886, her confidential servant and manager, one 
Kali Kanta Biswas, filed this will in a rent suit, and it 
was subsequently returned to him. In 1887, Mano- 
rama was married, and at the time of her marriage her 
father’s will was read out to her husband and to her- 
self. Various receipts for the allowance of Rs. 12 for 
maintenance in terms of the testator’s will were grant- 
ed for different periods by Kusum Kumari, Kumudini 
and Kadambini, and the petitioner herself in 1901 
gave a receipt for Rs. 200, being arrears of her main- 
* tenance for sixteen years and nine months, from 1885 

? to 1901. In 1909, Sasi and Kammi brought a suit for 
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19 H account against Kali Kanta Biswas, who was mana- 

o-incr affairs for Shiva Sundari and -their mother, and 

Ghowdhurani they made Shiva Sundari a defendant in that suit. 
Cvx Thereupon, Shiva Sundari separated from her sister- 
sSdmu in-law and Sasi and Kumari went over to the side 
Mozomdae. of tbe petitioner and her husband. In 1910, the 

petitioner filed the present petition alleging, inter 
alia , that the will was forged and that probate was 
- fraudulently obtained by her mother, Shiva Sundari, 
without the issue of citations and the appointment of 
any o-uardian ad litem of the minors interested in the 
inheritance under the will, and made Shiva Sundari 
alone a party. Upon this Sasi and Kamini filed their 
objections, stating that the petition was fraudulent 
and collusive and got up by Shiva Sundari, and that 
the petitioner was precluded by acquiescence and 
delay from praying for revocation of the probate. I lie 
District Judge dismissed the case. Thereupon, the 
petitioner appealed to the High Court. 

Bobu Dwarkanath Chuckerburty and Babu Ramesh 
Chandra Sen, for the appellant. By the will the 

testator’s daughters were practically disinherited and 

probate must be revoked. The first objection to the 
probate was that the testator’s widow was not appoint- 
ed executrix under the ■will, either expressly or by 
necessary implication, and her allegation in her appli- 
cation for probate, that she was appointed executrix, 
was an untrue allegation of a fact necessary in law to 
justify the grant of probate and not merely a technical 
defect. Then again, the will was a forgery and pro- 
bate had been granted ex parte without the issue 
of citations on the petitioner or on any of her sisters, 
who were all minors at the time and on whose behalf 
no guardian ad litem had been appointed to repre- 
sent them in the probate proceeding. There ms a 
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sufficient' primd facie case to justify an enquiry and 1914 
the petitioner was entitled to call upon the probate manorama 
holder to prove the will in solemn form : see Walter Chowdiiurani 

V. 

Rebells v. Maria Rebells (1), Brincla Chowdhrain v. Shiva 
Radhica Chowdhrain (2), Shoroshibala Debi v. A nan- StJNDARI 

damoyee Debi (3,) and Elokeshi Dassi v. Hurry Prosad 
Soor (4). Neither delay, nor acquiescence, nor even 
receipt of legacy would preclude the next of kin from 
calling upon the executrix to prove the will in solemn 
form : see Merryweather v. Turner (5), Bell v. Arm- 
strong (6) and Core v. Spencer cited therein (7), and In 
re Sarah Topping (8). The cases of Kunja Ball Chow - 
dhury v. Kailash Chandra Chowdhury (9) and Hoff- 
man v. Norris (10) were not applicable. In those cases 
there was some collateral litigation in other Courts, to 
which the petitioner had been a party and the peti- 
tioner was in consequence aware of, or had acquiesced 
in, the grant of probate. In the present case the cir- 
cumstances were different. There was an intermediate 
life interest of the petitioner’s mother, who was still 
alive, and the petitioner’s right had not accrued, and 
no question of delay could arise. Morover, most of the 
attesting witnesses were alive and there would be no 
difficulty in establishing the will. 

Mr. Caspersz (with him Mr. Anis Yusuffi and 
Bobu TJpendra Kumar Roy), for the respondents, 
relied on the following cases : Kali Das Chuckerbutty 
v. Ishan Chander Chuckerbutty (11) Rosier v. Sapte 
(12) Blake v. Knight (13) Kunja Lai Chowdhury 


(1) (1897) 2 C. W. N. 100. 

(2) (1885) I. L. R. 11 Calc. 492. 

(3) (1906) 12 C. W. N. 6. 

(4) (1903) 7 C. WN. 450. 

(5) (1844) 3 Curt. 802. 

(6) (1822) 1 Addam 365. 

(7) (1790; 1 Addam 374, 


(8) (1853) 2 Rob. Ecc. 620. 

(9) (1910) 14 C. W. N. 1068. 

(10) (1805) 2 Phillim. 230. 

(11) (1904) I. L. R. 31 Calc. 914 ; 

9 C. IV. N. 49. 

(12) (1838) 1 Curt. 691. 

(13) (1843) 3 Curt. 647, • 
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v. Kailctsh Chandra Chowdhury (1) and Nalini Sun- 
dari Gupta v. Bijoy Kumar Boy Chowdhury (2). 
Much shorter delay than that in the present case has 
been held to disentitle a petitioner to revocation of 
probate. Where such an application was made, especi- 
ally after long lapse of time, the Court had the right 
to ask the petitioner to be perfectly candid and would 
refuse the application unless weighty reasons were 
shown for the revocation. The following cases also 
were referred to : Merryweather v. Turner (3) Hoff- 
man v. Norris(j) and Musammat Jagrani Koer v. 
Kuar Durga Parshad(o). 

j Baba Bamesh Chandra Sen , in reply. In Kali 
Das ChucJcerbutty v. Ishan Chandra Chuck&rbuttyiQ ) 
the Privy Council did not refuse revocation on the 
ground of delay and in Nalini Sundari Gupta v. 
Bijoy Kumar Roy Chowdhury (7) this Court did not 
decide anything, the case being remanded for further 
evidence. This was not a suit in equity^ the decree 
in which would be binding only on the parties. The 
judgment of the Probate Court was a judgment in rern 
binding on the whole world and Courts were very 
vigilant in seeing that probate of a forged will was 
not granted. In such a case as the present the laches 
of a party were immaterial. Moreover, the petitioner 
had never by any act or omission led any Court at 
any time to declare in favour of the will. There was, 
therefore, nothing to disentitle her to apply for 
revocation of the grant. 

Cur. adv. vult. 


(1) (1910) 14 C. W. N. 1068. 

(2) (1911) 11 Ind. Gas. 277. 

(3) (1844) 3 Curt. 802. 

(4) (1805) 2 Phillim. 230. 


(5) (1913) 18 C. W. N. 521 ; 

19 C. L. J. 165. 

(6) (1904) I.L.R.31 Calc. 91.4 

9 C. W, N. 49, 


(7) (1911) 11 Iud. Cas. 277, 
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Holmwood and Chapman JJ. This was a suit for 1914 
revocation of probate of the will of one Gobinda manorama 
Chandra Das Mozumdar calling upon the executor to Chowdudeani 
prove the will in the presence of the petitioner. Sh^a 

The testator died, on the 27tli or 28th December 1883 
of cholera in a boat and the will was said to have 
been executed on the 27th December 1888. He left 
a widow and five minor daughters unmarried as well 
as two brother’s sons, the objectors in this case, who 
were then also minors. By the will the widow got a 
life estate with remainder to the brother’s sons, and 
the daughters were given allowance for maintenance 
of Rs. 12 a year each. The petitioner, Manorama 
Chowdhurani, is the only one of the daughters who 
has borne sons, and she claims to come in because 
admittedly although general citations were issued and 
her mother obtained probate of the will, no separate 
guardian ad litem was appointed to represent the * 
minor daughters or the minor brother’s sons in the 
probate proceeding. The eldest daughter, Kusum 
Kumari now a childless widow, was born about 1869; 
the younger brother’s son, Sasi Mohan Das Mozumdar, ' 
was born in 1872 ; the 2nd daughter, Kumudini, was 
born in 1871 ; the petitioner was born in 1876 ; the 
fourth daughter, Kadambini, was born in 1880, and the 
younger brother's son, Kamini Mohan Mozumdar, was 
born in 1883. The fifth daughter is dead. 

It is fully established by evidence that Shiva 
Sundari, the widow of the testator, took out the probate 
on the 20th March 1884, and in a rent suit in 1886 the 
will was filed by her confidential servant, Kali Kanta 
Biswas, and returned to him. In 1887 the petitioner 
then 11 years of age was married, and there is evidence 
that the will was read out to her husband, a pleader’s 
clerk, who has since become a vernacular copyist in 
the Munsifs Court at Lakhipur and herself at the 
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time of the marriage. In accordance with the terms 
ot the will, Kusum Kumari one of the daughters gave 
receipts for her allowance to her mother in 1.887 and 
to her mother and Khuri the mother of the objectors 
jointly for the years 1888 and 1891. Two subsequent 
receipts of hers, the first given to her mother and 
Sasi Mohan jointly and the second to her mother 
alone, have also been produced. Receipts of a similar 
nature granted by Kumudini for 1890 and 1901 are pro- 
duced and from Kadambini for 1908. But the most 
important document is the receipt given by the peti- 
tioner herself in 1901 for Rs. 200, being the arrears of 
her maintenance for 16 years from 1885 to 1900 and 
three quarters of her allowance of 1901. All these 
receipts clearly recite that her father Gobinda before 
his death executed a will on the loth Pous 1290 and in 
the said will he made directions for payment of Rs. 12 
annually to the recipient as allowance out of the profits 
of the estate. In 1909 the objectors, Sasi Mohan and 
Kamini Mohan, had occasion to bring a suit for ac- 
counts aganist Kali Kanth Biswas who was managing 
for Shiva Sundari and for their own mother and they 
made Shiva Sundari a defendant also. This appears 
to have annoyed Shiva Sundari who separated from 
her sister-in-law and the objectors and went over to 
the side of the petitioner and her husband and in 
1910 this petition was brought making Shiva Sundari 
alone a party. Upon this the objectors came in and 
said that the petition was fraudulent and collusive 
and got up by Shiva Sundari. At the trial Shiva 
Sundari and all the surviving daughters denied the 
will altogether and denied they had received any 
allowance and supported the petitioner in her allega- 
tion that she had no knowledge of the will of hex- 
father or of the probate case until Kartic 1316 when 
she went to visit her father’s house. 
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As regards tlie facts, we may at once say that we 1914 
have carefully perused the documents and can have manor ama 
no doubt that the receipt Ex. A is in the hand- Ohowdhobani 

V . 

writing of the petitioner herself, and the other Shiva 
receipts are genuine. Numerous specimens of the mozumbar 
handwriting of the ladies have been produced in the 
shape of affectionate letters and post-cards written 
by them to the objectors and to their own mother, 
the authenticity of which cannot for one moment 
be doubted, though the witnesses of the petitioner 
have had the audacity to deny all knowledge of them. * 

It is clear from the correspondence that up till 1909 
the sisters were on the most affectionate terms with 
their cousins, the objectors. One of the letters speaks 
of the objectors as the only hope of carrying on their 
father’s name. 

We, therefore, find two main facts against the 
petitioner: first, that her petition is not bond fide 
but collusive and fraudulent, made solely as an answer 
to the suit for accounts against their mother and 
her agent ; and, secondly, that no resonable account 
is given of the circumstances which entitled the 
petitioner to reopen the probate after so many years. 

The account she does give is entirely false, and 
as Shiva Sundari herself undoubtedly obtained the 
probate and they knew of it and acquiesced in it for 
many years they must on the authorities give some 
good and true reason why they had not proceeded 
earlier. This doctrine is clearly laid down in Hoffman 
v. Norris (1) which was cited with approval in 
Merryweather v. Turner (2) where it was stated 
that the ground or principle upon which the Court 
proceeded in Hoffman v. Norris (11 was that the 
petitioner was not barred by lapse of time, if he can 
show good reason why he did not proceed at the 


(1) (1805) 2 Phillim. 230. (2) (1844) 3 Curt. 802, 813. 
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1914 earlier period; but if he does not show good cause 
Masobama the Probate Court will not allow him to call in the 
Chowdhukani w in a ft,er such a lapse of time. The same Anew has 
Shi'va been taken by this Court in Kunja Lai Chowclhury v. 

Sundabi Kailash Chandra Chowclhury (1). 

Mozdmdab. It is arged that in all these cases there had been 
collateral litigation in other Courts to which the 
petitioner had been a party and was thereby saddled 
with knowledge and acquiescence. But it does not 
seem to us to matter by what facts such knowledge 
and acquiescence are established, for neither know- 
ledge, nor acquiescence, nor lapse of time, are of 
themselves operative as a bar to the proceeding which 
every person interested in the estate of the testator 
has a right to bring if they were not made parties in 
the probate proceeding. What is held is that where 
knowledge, acquiescence and lapse of time are shown, 
the petitioner must give some reasonable and true 
explanation of the delay ; or, in other words, the appli- 
cation must be made bond fide. 

We are of opinion, apart from ail authority, that 
our finding that this petition is a dishonest and 
vindictive proceeding supported by false evidence 
and not putting the true facts at all before the Court, 
is certainly a bar to the reopening of the probate 
obtained 30 years ago under circumstances which 
created no suspicion of a will the provisions of which 
have been accepted by all the parties as reasonable 
and proper and such as the testator would be likely 
to make. 

The appeal is therefore dismissed with costs. 

o. M. Appeal dismissed- 

(1) (1910) 14 C. W. N. 1068. 


0. M. 
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PRIVY COUNCIL, 


SRINATH ROY 

v. 

DINABANDHU SEN. 

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL] 


P.C 

1914 

Feb 24 ; 
March 2, 3, 4 ; 
July 16. 


Fishery — Right of jalkar or fishery m tidal navigable river in Bengal 
— River forming new channel not gradually but suddenly — Right of 
grantee of jalkar to follow the river ivhere the subjacent soil does not 
belong to his grantor, the Crown , but to a riparian proprietor — Grant 
of rights by the Crown — Proof of title when no actual grant is in exist- 
ence — Jalkar in existence from before the permanent settlement — English 
law of ivaters — Alluvion — Regulation XI of 1825. 

The appellants claimed as proprietors of a several jalkar or fishery in 
certain tidal navigable waters in Eastern Bengal a decree for possession .of 
an exclusive fishery in a portion of a suddenly and newly formed river 
channel as falling within the upstream and downstream limits of their 
several fishery, and alleged that the respondents were trespassers when they 
fished in it. The respondents pleaded their right to fish in a portion of 
the channel, of which they owned both the bed and tbe banks, as owners 
of the subjacent soil. There was no actual grant proved but the appellants 
produced documentary evidence which showed the existence of the jalkar 
as appertaining to their zamindari from before the Permanent Settlement. 

Held , that original grants of jalkar prior to the Permanent Settlement 
are but rarely forthcoming, and resort must be had to secondary evidence 
of them, or to the inference of a legal origin to be drawn from Jong user. 

Horidas Mol v. Mahomed Jahi (1), per Garth C. J ; and the rule in 
Fmicalter's Case (2), that the evidence of a Government grant of an ex- 
clusive fishery in navigable waters ought to be conclusive and clear, 
followed. 

Held , in the present case, so far as such evidence can now be expected 
to be forthcoming as to particular grants more than a century old, the 


Present: Lord Moulton, Lord Sumner, Lord Parmoor, Sir John 
Edge and Mr. Ameer All 


(2) (1685) 3 Kebie 242. 




(1) (1885) I. L. K. 11 Calc. 434. 4*15, 
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Sen. 



evidence was sufficient to show that the competent authority the Govern 
meat of India in right of the Crown— did actually grant to the appellants’ 
predecessors in title, or settle with them so as in effect to grant a jalkar 
right of several fishery in certain of the waters of the Ganges system in 
this suit. 

Held, also, (following a numerous body of decisions in the Indian 
Courts) that it must now be takeu as decided in Bengal that the Government 
grantee of a jalkar right can follow the shifting river for the enjoyment 
of his exclusive fishery so long as the waters of the river system within 
the upstream aud downstream limits of his grant, whether the Government 
owns the soil subjacent to such waters as being the long-established bed, or 
whether the soil is still in a riparian proprietor as being the site of the 
river’s recent encroachment. 

The whole series of decisions in Bengal on the subject from 1807 to 
1905 reviewed and discussed. 

The English common law admittedly dees not apply to the mofussil of 
India, yet the Indian Courts have in many respects followed the English 
law of waters ; and their Lordships have given careful consideration to the 
arguments that principles established under and for English conditions 
afford a sound guide to the rules which should be enforced in India ; though 
they would in any case be slow to disturb decisions by which rules have 
been established for Bengal governing exclusive and important rights such 
as rights of jalkar, and unless they could be shown to be manifestly unjust 
or flagrantly inexpedient their Lordships would not supersede them. 

The analogous rule in the United Kingdom connecting the subject’s 
right to an exclusive fishery in tidal navigable waters with the limits of 
the Crown’s ownership of the subjacent soil, is the result of conditions 
partly historical and partly geographical which have no counterpart in 
Lower Bengal, where above all the difference, indeed the contrast, of physi- 
cal conditions is capital. By no analogy can rules applicable to the small, 
slow-running and comparatively unchanging rivers of England be profitably 
applied to such differing conditions. 

In the case of alluvion as applied to rights of jalkar, and the argument 
that the right to follow the river ought to be limited to cases where the 
river encroachments were gradual, and should not be extended to an irruption 
as sudden and rapid as was the formation of the new channel in the res- 
pondents’ lands, the Indian law, doubtless guided by local physical oon_ 
ditions has adopted in Regulation XI of 1825, sections 1 and 4, a rule 
varying somewhat from the rule established in England, and the analogy 
of the English law can hardly be called in aid when Indian legislation has 
thus an established and different rule on the same subject. 
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As to the Indian rule working injustice in that a landowner not only 
loses the use of his land when the river overflows it, hut also the right to 
fish over his own acres in order that another may un meritoriously fish In his 
place, which cannot occur under the English rule, there is no such proof 
that one rule is better thau the other as would even approach the conclusion 
that the rule established in India should be set aside. 

Appeal 65 of 1912 from a judgment and decree 
(11th March 1908) of the High Court at Calcutta 
which reversed a judgment and decree (30th June 
1905) of the Court of the Subordinate Judge of Farid- 
pur. 

The plaintiffs were the appellants to His Majesty 
in Council. 

The main question for determination in this appeal 
was as to whether the appellants were entitled to a 
decree for possession of a jalkar or fishery in one of 
the channels of the Ganges or Padma river in the dis- 
trict of Faridpur. 

The facts of the case are sufficiently stated in the 
judgment of the Judicial Committee, as well as in the 
judgment appealed from. The basis of the claim as set 
forth in the plaint was that the appellants and their 
predecessors in title had acquired from Government, 
and had been in possession for many years, of a 
jalkar mabal in the Balabanta river (otherwise known 
by the names of the Padma and Bhubaneswar) as 
appurtenant to their zamindari of chur Mukundia, 
their rights of fishery thereunder not being confined 
to the lands of their zamindari, but extending to all 
waters within certain limits set out in a schedule to 
the plaint, including the waters in suit, which it was 
admitted were situated within the zamindari of the 
respondent. 


It appeared from the maps and other evidence that 
there were two separate rivers running through the 
locality on somewhat parallel courses the distance 
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between them varying from about 8 miles to 24 miles. 
The northern river, which is a very large one, more 
than 2 miles wide, is the Padma, and the southern one 
of much smaller dimensions, the Bhubaneswar. The 
latter river flows out of the Padma at a point some 
considerable distance above the upper limits of the 
fishery claimed by the appellants, and rejoins it some 
way below the lower limits of the fishery. It was 
not clear where the Balabanta river was, but the ap- 
pellants’ case was that it was a local name of that 
part of the Padma. 

With reference to the particular stream, the jalkar 
of which was in dispute in the suit, the case made by 
the appellants’ witnesses was that it was an integral 
part of the Padma which had been cut off by the 
gradual formation and joining up of churs, or islands, 
in the main streams, and that by the process of bifur- 
cation the two rivers had joined, the point of junction 
being the lower limit of the jalkar in suit, This will 
appear more clearly from the rough sketch below 
which is part of the map annexed to the plaint. 


slii 
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The case on behalf of the respondent, on the other 1914 
hand, was that the Padma and Bhubaneswar had been Srinath 
for many years separate, and (so far as the locality Roy 
in suit was concerned) unconnected rivers ; that in or Dinabandhu 
about the year 1897 the stream in dispute (generally Sen - 
spoken of in the evidence on both sides as the Saitan- 
khali) broke through the low-lying land between the 
two rivers which formed part of the respondents’ 
zamindari making a new stream joining the Padma 
to the Bhubaneswar. The rough sketch below is 
taken from the map made by a Commissioner to make 
a map of the locality and is said materially to support 
the respondents’ case. 


Of the issues settled only three are material to 
this appeal, namely, (9) Whether the plaintiffs have 
ever obtained a special grant over the jalkar in suit ? 
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1914 as alleged by tbe plaintiffs? Does the disputed 
S HiNAT 1 1 jalkar appertain to Balabanta river, and Beel Baor, 
Roy and are the plaintiffs entitled to it though it may 
Dinabandhu now lie on land outside their zamindari? and (12) 
Sra - Have the plaintiffs any right over the jalkar in suit ? 
Have they acquired any right to it by adverse posses- 
sion ? Have they acquired any prescriptive right 
over it ? Are these rights inconsistent ? 

The Subordinate Judge on these issues held that 
the plaintiffs had established their title to the jalkar 
in the river Balabanta which was the same as the 
Ganges orPadma, and had proved a continuous posses- 
sion thereof from before the time of the Permanent 
Settlement ; that the disputed jalkar was in fact partly 
within and partly without the limits of tire land of 
the plaintiffs’ zamindari ; that their jalkar rights con- 
stituted a separate mabal ; that the disputed stream 
was within the limits and formed a part of their 
jalkar, and that the plaintiffs had been in possession 
thereof until dispossessed by the first defendant 
(respondent) and his tenants. 

An appeal by the defendant to the High Court was 
heard by Haring-ton and Holmwood JJ. who held 
that the disputed jalkar was in a stream flowing over 
land of the first defendant ; that it was a branch of 
the Padma, and not of the Balabanta or Bhubaneswar 
rivers ; that it came into existence only eight years 
previously, and that therefore no prescriptive rights 
therein could arise; that no express grant to it had 
been proved, and that therefore the plaintiffs had 
established no title thereto ; that it was outside the 
plaintiffs’ zamindari; that certain thak proceedings of 
1859 negatived the existence of any jalkar rights of 
the plaintiffs outside the limits of their zamindari ; 

of 11th September 1816 expressly exclu- 
Ganges orPadma river from its declaration 
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as to the plaintiffs’ right of jalkar in the Balabanta 1914 

river ; that the proceedings and decrees in evidence Srinath 

were not binding on the first defendant and his Roy 

tenants, and that the suit failed, and must be dismissed. Dinabandhu 
'i lie judgment of the High Court now on appeal Sen - 

was as follows : — 

“ The case presented by the plaintiffs was that there existed from be- 
fore the Permanent Settlement a jalkar or fishery in the river Balabanta — 
otherwise called the Padrna or Bhubaneswar, and that the fishery apper- 
tained to their zamindari chur Mukundia ; that the fisliery included not 
only the river Padrna, but the streams running* into it within certain sped 
fied boundaries extending beyond those of Chur Mukundia; that 
the stream in which the present claim was made had altered its course 
and come through the defendants’ land, but still remained within the fishery 
granted to the plaintiffs. 

“ The defendants’ case was that the plaintiffs had no grant of fishery 
extending outside the bounds of their pargana. 

“Two questions, therefore, have to be determined : (i) whether the 
plaintiffs have established their grant from the Crown, of a fishery extend- . 
ing beyond the limits of Chur Mukundia ; (//) whether the river as to which 
the dispute has arisen, is within the area covered by their grant. 

There is also a claim t > the fishery by prescription, which will be dealt 
with later. 

To begin with, there is evidence that a right of fishery was assessed to 
revenue in pergunnah Chur Mukundia at a very early time. The liasthud 
of 1790 shows a jalkar mahal or fishery bearing a rent of Rs. 374-840 
The chowhaddibuirli of pergunnah Chur Mukundia contains a reference to 
the mahal, viz., ‘River Balabanta Bil Baor,’ rent Rs. 374-84 0, and the list 
of patawaris of Chur Mukundia shows that in 1821 there was apatwari of 
mahal jalkar river Balabanta. But these early documents contain no boun- 
daries, and the difficulty in the case is to ascertain whether there is evidence 
to support the plaintiffs’ case that they had a free fishery within the bounda- 
ries mentioned in a judgment of 1843. The hastbud of 1790 merely 
shows that a jalkar mahal was claimed in plaintiffs’ zamindari. The 
quinquennial paper of 1795 shows that Chur Mukundia was settled with 
the plaintiff’s predecessors, and included a jalkar called river Balabanta Bil 
Baor. This quay or may not have been conterminous with tlie pergunnah 
Chur Mukundia, &c., and, in the absence of all evidence to the contrary, it 
would be presumed that it was conterminous. 


“ In a possession case in 1816, the plaintiffs’ predecessors were declared 
to be in possession of a jalkar which extended down to the boundary of 
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1914 Bikrampur below the defendants estate, but from the wording of the 

^ judgment in that case it is clear that this Balabanta jalkar did not include any 

SR Roy TH portion of the main Padma river. The words are Tt appears that the river 

v. Padma is above the jalkar of the Balabanta river belonging to Ramkant Dutt 

Dinabandhu an( j Harish Chandra, talukdars of Chur Mukundia, and it is below, i.e., lower 
down the stream of jalkar Bikrampur, the zamindari of the opposite-party.” 
Clearly, therefore, the river Padma was excluded from both the jalkars 
then in dispute. 

u The Bikrampur zamindars did not dispute this declaration in the Civil 
Courts until 1843, when it was found that any claim they might have had 
was barred by limitation. It is recited in the judgment that this is the 
identical jalkar which was in dispute in 1816, and that the same jalkar 
was decreed to plaintiffs’ predecessors in 1797. The judgment then 
proceeds to recite the upstream and downstream limits of the jalkar which 
includes the whole of the river Padma and the then Bhubaneswar, a 
southern branch of the Padma over a large tract of country measuring 9 
miles each way, as would appear by actual plotting on the Amin's map. 
The case having been decided on the point of limitation, these boundaries 
could not affect any one but the Bikrampur defendants, and had the effect 
of determining in favour of the plaintiffs 1 predecessors any claim which the 
Bikrampur zamindars might assert to fish within the boundaries in 
question. 

u The predecessors of the present defendants had their Chur Aminabad, 
pergunnah Jalalpur, within this tract of country, but there was then no 
stream flowing through their property. The down-stream limit is based in 
the judgment on the authority of the decree of 1797, but that decree is not 
produced, and it is remarkable that it appears to be in complete conflict 
with the proceedings of 1816. 

“In 1861, the Government wanted to resume this jalkar, and re-assess 
it with revenue, but the Collector finding that it had been assessed to 
revenue as included in pergunnah Mukundia Chur from before the Decennial 
Settlement, released the jalkar from Government claims. The jalkar is 
spoken of in this judgment as the Balabanta jalkar referred to in the 
earliest documents we have already referred to, and no boundaries are 
given, but it is mentioned that there was a boundary dispute in the 1843 
case, and that it appears that the river Balabanta is at present known as 
the river Padma. 

u The very next year, in 1862, a note was recorded in the Thak Survey 
/ Register on an objection of plaintiffs’ predecessors that their jalkar mahal 

had not been depicted on the map, that the jalkar mahal river Balabanta Bil 
Baor has been fixed within the vefy identical boundaries of Joar Bistupur, 
which would appear to confine it to the plaintiffs’ landed estate of Chur 
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Mukundia, and give him no right lower down. It is argued that this entry 
is only signed by a mohurir, and may not be authentic, that it is inconsistent 
and must refer merely to revenue assessment and not to territorial limits. 

u The entry is of the same nature as all the other entries in the Tlmk 
Register. It is a public record and has never been impugned, and we cannot 
assume that it refers to anything else than the territorial limits of the 
jalkar. The other entries of a similar nature on the same page go to show 
this. 

u It appears that the zamindari some years after fell into the hands of 
Mr. Wise of Kmnartoli, a zainindar of the neighbourhood, and that in 1872 
he gave a lease of the jalkar describing it as lying in the Faridpur district 
only, although lie gave similar boundaries to the decree of 1843, thus 
including the Padrna river and large tracts of the Dacca district. It is a 
significant fact that he issued a registered letter a few weeks later to be 
read as part of the pottah including the portions of the Dacca district, 
which had been omitted in the pottah. 

u The only other original pottah on the record is one granted by Garib 
H ossein Chowdhuri in 1860 to Mir Ali Kliondkar. There are, however, 
numbers of sub-leases on the record, and several subsequent decrees of later 
years, by which the boundaries as given in the judgment of 1843 appear to 
have been recognized. 
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Roy 
v. 
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“ In this stati of facts it appears from the defendant’s evidence, which 
is strongly corroborated by the Amin’s map and also receives support from 
some admissions in cross-examination of the plaintiffs’ witnesses, that in 
1897 a stream known as the Shaitan Khal broke through some marshy land 
in the Government Chur Nawabganj, and cutting through the plaintiffs’ and 
the present defendants’ Churs, joined the old bed of the Bhubaneswar, a 
little above the down-stream limit of the plaintiffs’ jalkar, as alleged in the 
judgment of 1843. 

“The question that arises in this case is — can the plaintiffs claim a 
jalkar right to the fishery in this stream as part of their jalkar Balabanta Bil 
Baor ? 



“ The stream in dispute had its origin from the main stream of the 
Padma above the up-stream limits of the plaintiffs’ jalkar, and this seems to 
distinguish, the case from those where a river in which the zamindar has a 
franchise or incorporeal right of fishery, changes its course, and is diverted 
to a bed outside his zamindari. 

u In the case of Prosujino Coomar Sircar v. Earn Coomar Parooey 
(1) it was laid down that a private right of fishery in a tidal navigable river 
must, if it exists at all, be derived from the Crown, and established by very 




(1) (1878) I. L.R. 4 Calc, ,53. 
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1914 clear evidence, as the presumption is against any such private right. In 

~ the Full Bench case, Ilori Das Mai v. Mahomed Jahi{ 1), it is laid down that 

ji 0 * y the Crown has power to grant the exclusive right of fishery in tidal navi- 

t>. gable rivers to private individuals. Such a right, however, must ordinarily 

Dinabandhu proved either by proof of a direct grant from the Crown or by prescnp- 
Sen, 

tion. 

“ Now in this case there is absolutely no direct evidence of any grant 
of a jalkar in a tidal navigable river. The descriptions of the jalkar in the 
hastbud papers, the quinquennial papers and the Thak Survey register of 
1862 go very much the other way. The proceedings of 1816 seem to show 
that the navigable river Padma was excluded from the jalkar, and it is not 
till 1843 that we get a distinct claim to the jalkar malials of the river Padma, 
etc., though even in these proceedings there is no claim to fish in a tidal 
navigable river. On the contrary, the judgment recites that the river lias 
washed away the boundaries of the jalkar mahal, which seems inconsistent 
with the river being included in the jalkar. 

u It is true that the plaintiffs and their predecessors appear to have 
established a right "by prescription against certain proprietors, north and 
east of the present defendants but they have established no such prescrip- 
tion against the defendants inasmuch as they admit they were dispossessed 
some four years after the stream broke into the defendants’ land from the 
north-west. That stream was a branch of the Padma, arid not of the 
Balabanta or Bhubaneswar river, and it broke out of the Padma above the 
plaintiffs 1 jalkar, 

u II seems to us that whatever declarations the plaintiffs may have 
obtained in the Courts, and whatever kabuliats may have been given to 
them by fishermen in respect of other streams flowing through other 
zamindaries, the present defendants cannot be bound by any such declara- 
tions in the absence of an express grant and of prescriptive user in a 
si ream which had only been in existence eight years before suit, during 
four years of which period the plaintiffs had apparently lost possession. 
The Subordinate Judge appears to have absolutely disregarded the entry of 
the boundaries in the Thak Map Register of 1862 and to have relied on the 
rough sketch map filed by the plaintiff, instead of the carefully prepared 
but cumbrous map of the Commissioner. We have, however, carefully 
analysed this map in every point, and we find that it does not support the 
case as made on the plaintiffs’ map. 

“ And this divergence is of very great importance inasmuch as the 
plaintiffs allege that the whole of defendants’ Chur was diluviated by the 
main stream, and that it is the formation of a Chur in front of the plaintiffs’ 
and defendants’ estate that has formed the new channel, which is, therefore, 

(1) (1885) 1. L, R. 11 Calc. 434. 
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part and parcel of the main stream. The Amin’s map entirely negatives this, 1914 

and shows that the stream in dispute is a tortuous stream whose very name 

goes to corroborate the evidence that it broke in suddenly from the Padma k R ^ATH 
on the north, and does not re-join the Padma at ail but falls into the old bed v. 

of the Bhubaneswar, which in its turn joins the Padma many miles lower Dinabandhu' 
down and far beyond the d >wn-stream limits of the plaintiffs’ alleged jalkar. ^ EN ‘ 

In dealing with the documents he assumes that the Balabanta jalkar is an 
ascertained grant to fish in a tidal and navigable river, and thus begs the 
whole question. He refers to the leases and evidence of possession of this 
jalkar by the plaintiffs, and from this finds prescription against the present 
defendants, and an omission on their part to seriously contest that the plaint- 
iffs had such a jalkar. That the plaintiffs had a jalkar outside defendants’ 
land, tne defendants are not concerned to deny ; the whole question is — was 
that jalkar a grant of an incorporeal right from Government over a network 
of tidal navigable rivers or was it a right pertaining to their pergunnah Chur 
Mukundia only ? He says the jalkar has been found by the Commissioner to 
be partly on the land of the defendants. What jalkar ? He does not seem 
to distinguish bat ween two jalkar rights of a totally distinct character, viz., 
the jalkar by special grant over the net work of tidal rivers, and the 
territorial jaikars appertaining to the respective estates of the parties. 

Finally, he bases his decision as to the jalkar appertaining to the plaintiffs’ 
jalkar by accepting completely the plaintiffs’ erroneous map and their 
incredible evidence thereon. Nothing was said to us as to the curious 
statement in the Subordinate Judge's judgment that the Commissioner 
found that the jalkar in respect of which the plaintiffs’ ijaradars sued the 
father of the defendant No. 10 and defendant No. l’s Naib was identical 
with the jalkar in suit We have been through the whole of the Commis- 
sioner’s report and connected papers, examined the evidence of Sridhar 
Chakravarti, the Naib in question, given on several different occasions, and 
we cannot find one word about any such case, nor is there any documentary 
evidence of it on the record. Had there been sucli a case, it would have 
been most important evidence. We can only imagine that it was noj 
referred to at the Bar, because no trace of it appears on the record. 

“In connection with the Amin’s report it is an important circumstance 
that the jalkar on the Dacca bank of the river Padma appears from his map 
to belong to the Nawab of Dacca, and he complains in his report that the 
officers of the Nawab protested against his taking evidence from the 
plaintiffs’ side, which might affect their master’s rights. This indicates 
that other proprietors of the lands abutting on the river Padma do not admit 
the existence of the very extensive rights claimed by the plaintiffs. 

“We cannot, on the meagre and unsatisfactory evidence before us, 
resume an improbable grant of rights of such an extensive nature. Having 
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1914 regard to- all these facts and. circumstances, it appears to us that the case 
g i must be decided on the principles laid down by Brett J., in the case of 
Hoy Mathura Nath Chatter jee v. Sib Chandra Bose (1). Where the jalkar has 

v. been asserted to be one held in connection with a zamindari, the only 

^ INA Sen NDHU P 0S8 ^^ e of this expresBi°n aeeording to the Judges who decided 

that case, is that it was one dependent on the zamindari and included within 
it. The fact that the revenue of the fishery was separately set out in the 
settlement of the estate, made by Government with the predecessor in 
title of the plaintiffs, would be no indication that the jalkar was separate 
and independent from the estate. The mere separate specification of the 
amount of revenue calculated on the basis of the profits realised from 
fisheries with the estate is no proof that there was a separate grant of a 
fishery independent of the estate; nor is it reasonable to suppose that a 
person having independent rights to a fishery, irrespective of his estate , 
would consent to have his separate estate in that fishery- and the revenue 
due in respect of it, amalgamated with his rights and the revenue of his 
landed estate which was what was done both in the release proceedings of 
1861 and the thak proceedings of 1862. The only evidence which goes 
beyond these matters are the judgment of 1846 against the Bikrampur 
zamindars, and the assertions of Mr. Wise and his sub-lessees and succes- 
sors of such right against other zamindars in the neighbourhood. 

* “The assertions of Mr, Wise are no evidence against the defendants. 

The fact of the case in 1843 does not bind the defendants who were not 
parties to the suit, and do not claim through any persons who were parties 



for the stream now in dispute has only recently made its appearance iti the 
defendants’ zamindari. As against the defendants therefore there is no 
question of limitation or prescription. 

“ The plaintiffs to succeed against the defendants, must prove a 
distinct grant of a fishery extending beyond the limits of their pergunnah. 
There is no direct evidence of any such grant. The entry in the Thak map 
of 1862 negatives the contention that the boundaries of the fishery extended 
beyond the limits of Joar Bistu pur, which, in its turn, is within the terri- 
torial limits of pergunnah Chur Mu kundia. We therefore find that the 
plaintiffs have failed to establish their case of a jalkar such as that claimed 
by them in the defendants’ zamindari; and we allow the appeal, and, setting 
aside the judgment and decree of the Subordinate Judge, order that the suit 
be dismissed with cost in both Courts.” 

On this appeal, 

De Gruyther K.O . and A . M. Dunne , for the 
appellants, contended that they had established their 
(1) (1907) 12 0. W. N. 334. 
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tit Lo to the jalkar in the Balabanta, or Ganges, or 1914 
Padma river, and the limits and area of their jalkar Smxath 
rights. That they have rights of fishery in the waters Bov™ 
indicated in the pleadings is admitted, but when and Dina ^ sdhii 
how they were created and how far they extend is in Sjen - 
dispute. The jalkar, called river Balabanta Bil Baor, 
had been in the ownership and possession of the 
appellants and their predecessors in title from time 
immemorial, and it was settled as a distinct mahal as 
part of their estate Chur Mukundia at the time of the 
Permanent Settlement, and had been held and enjoyed 
as such ever since that time. The Balabanta river was 
at that date a local name for the main stream of the 
Ganges or Padma river, a tidal navigable river, its 
name denoting a strong running stream, and the 
words “ Bil BaOr” denote marshes and lakes. The 
boundaries of the jalkar as given in the Cliowkaddi- 
bandi paper for 1202 (1795) were not now traceable, 
names having disappeared, but the jalkar rights 
being in the main stream of a tidal navigable river 
could not fall within, and were not limited by 
the boundaries of the land forming the zamindari 
itself. Though there is no actual grant proved, 
yet the documents in evidence show a prescriptive 
right from which a grant of the jalkar mahal, that 
is the right of fishery independent of the ownership 
of the subjacent land, can be presumed; and they also 
showed that the right of fishery existed in 1197 (1790 
A. D.) in the Balabanta river either on the land of the 
appellants’ zamindari, or on that of the respondents ; 
that a separate revenue was assessed upon it, and that 
at the time of the Permanent Settlement the revenue 
for the appellants’ zamindari Chur Mukundia was 
consolidated with that of the right of fishery, and 
became a separate towji of the Faridpur Collectox'ate. 

From 1797 owing to encroachments on the jalkar by 
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1914 the proprietors and tenants of perganna Bikrampur 
Srinath which was situate lower clown the river and on the 
Roy opposite side to Chur Mukundia, there was litigation in 
Dinabandho which the extent of the jalkar rights of the appellants’ 
Sen. predecessors under their settlement was raised and 
determined. The proceedings of the Civil Court in 
September 181 6 showed the boundaries of the Bala- 
banta river, and the existence of the jalkar within 
those boundaries, and appertaining to the appellants’ 
zamindari. Other documents, an isumnavisi of May 
1821, a proceeding of the Collector of June 1843, a 
petition of 11th Chaitra 1266 (23rd March 1863), a robo- 
kari of the Collector dated lltli January 1861, and 
other evidence showed that the rights of the appel- 
lants’ predecessors in the jalkar in suit were recog- 
nized and proved their possession from 1266 (1859). 
It must be taken therefore that the stream in dispute 
was a branch of the abovenamecl river within the 
limits of the jalkar mahal, and the appellants had 
established their jalkar rights therein, and that the 
disputed stream flowed for a considerable distance 
through and over the appellants’ lands. The High 
Court had held that the right of jalkar was not within 
the appellants’ zamindari, but within that of the 
respondents, but the decided cases held that the right 
of fishery was an incorporeal right which could be 
exercised over land belonging to another person, and 
was not affected by a mere change in the course of the 
river, and that was the right the appellants claimed. 
Reference was_ made to Forbes v. Mahomed Hossem 
(1) and Tarini Churn Sinha v. Watson fy Co. (2). 
The right of fishery followed the river from its old 
channel to the new one : Ishurchund Rai v. Ram- 
clmnd Mookherji (3), Gopeenalh Rai v. Ramchunder 

(1) (1873) 12 B. L. R. 210, 216. (3) (1807) 1 Morley’s Dig. 561, 

(2) (1890) I. L, R. 17 Calc, 963, Title “ Jalkar, ” Case 7 : 

1 S. D. A. Sel. Rep. 221, 
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Turklimkar (1) [Lord Moulton referred to Lukhee i9ut 
Dasee v. Khatimah Beebee (2)] JVubkishen Boy v. sbixath 
Uchchootanund Gosain (3), Ramnath Thakoor v. Koy 
Eshan Chimder Bannerfee (4), Krishnendro Roy Dinabandhd 
Gho'vdhry v. Surnomoyee (5), Jogendra Narayan Sen - 
Roy v. Crawford (6) and Bhaba Prasad y. Jagadindra 
Nath Rai (7). The proceedings and decrees proved 
were evidence against the respondents ; and the judg- 
ment and decree of tl:e Subordinate Judge were cor- 
rect, and should be restored. 

G. j R. Lowndes, for the respondents, contended that 
the appellants had not established any grant to them 
by the Government of any right of fishery in the 
waters in suit ; nor had any prescriptive right of fish- 
ery been proved. The respondents were only concern- . 
ed with what the appellants got from the Government, 
and not with anything they got from any other source. 

The Crown owns the bed of every tidal navigable river 
and that gives the Crown the power to grant these 
rights of fishery, and shows that no one else had any 
such powers. Even if the Government did make such 
a grant, any such grant did not give any rights outside 
the boundaries of the grantee’s own lands; and did 
not include any right to follow the river so as to 
enable the grantees to go over the lands of the res- 
pondents ; yet the rights of jalkar which the appel- 
lants claim are in waters situate upon the respond- 
ents’ property. Amongst the documents relied on by 
the appellants were certain settlement and revenue 
records showing that a jalkar in the Balabanta river 
had been treated as part of or appurtenant to the 



(3) (1856) 12 S. D. A. 878 : 

2 Sov. Rep. 465, note. 

(4) (1863) 2 Sev. Rep. 463. 

(5) (1873) 21 W.R. 27,29. 

(6) (1905) I. L. R. 32 Calc. 1141 

(7) (11)05) I. L. R. 33 Calc. 15. 


(1) (1808) 1 Morley’s Dig. 561, 

Title u Jalkar,” Case 8 : 

1 S. D. A. Sel. Rep. 228. 

(2) (1813) 1 Morley’s Dig. 561, 562, 

Title ‘ Jalkar,” Case 9 : 

2 S. D. A. Sel. Rep. 51. 
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1914 appellants’ zamindari. for many years, but there was 
Sri nath nothing, it was submitted, in those records to show 
Ror either that the jalkar referred to related to the Padma 
Dinabandhu or Bhubaneswar river, or that it included any right 
Sen - of fishery outside the territorial limits of the appel- 

lants’ zamindari; for the appellants had not proved 
that the Balabanta river in which they claimed a 
right of fishery was the same as the Padma or Bhu- 
baneswar river or either of them. And even if the 
Balabanta river were the same as the Padma, and the 
appellants had acquired a prescriptive right of fishery 
therein, they did not thereby acquire a right of fishery 
in the waters in suit. The appellants also relied upon 
a number of kabuliats given to them and their prede- 
cessors in title by their lessees, and upon decisions 
in various legal proceedings to which neither the 
respondent nor his predecessors in title were parties ; 
but it was submitted that the respondent was in no 
way bound by any statements in such kabuliats, or by 
the terms of any of the said decisions, as they did not 
refer to the jalkar in dispute in this litigation, nor 
did they in any case establish any right in the 
appellants to any jalkar outside the limits of their 
zamindari. The power to grant a right of jalkar 
c ann ot be dissociated from the ownership of the sub- 
jacent soil: no extension of the right can take place 
except by slow and gradual encroachments by the 
water on the land, and not by the sudden irruption 
of water, or sudden change in the course of a river : 
and should a landowner lose some of his land by the 
two last named causes, he should not be further 
penalised by not being able to take advantage of any 
jalkar which might be formed on his lost land. 
Reference was made to Hudson v. Ashby (I), Hari 

(1) [1896] 2 Ch. 1, 12. 
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Das Mai v. Mahomed JaJci CIO; “The Laws of 19 14 
England” by Lord Halsbnry, Vol. 14 “Fisheries,” sbinath 
page 574, section 2, cases 1269, 1270 and 579 case 1281 ; Eoy 
Foster v. Wright (2), Mayor and Corporation of Dinabandhi; 
Carlisle v. Graham (3). A several fishery in a tidal Se!,!- 
river the waters of which have permanently receded 
from one channel and flow in another, cannot be 
followed from the old to the new channel. [Lord 
Parmoor referred to Mayor of Colchester v. Brooke 
(4).] Attorney-General of British Columbia v. 
Attorney-General of Canada (5) ; Bengal Regula- 
tion XI of 1825 ; Lopes v. Muddim Mohan Thdkoor 
(6), Imambandi v. Hurgobind Ghose (?) deciding 
that land covered by diluvion remains the property 
of its owner at the time of its being flooded ; In re 
Hull and Selby Bailway Comping (8), Mercer v. 

Denne (9), [Sir John Edge referred to Arun Chandra 
Singh v. Kamini Kumar (10)] Malcolmson v. Cl Dm 
(11) and Gaun v. Free Fishers of Whitstable (12), 

Though English common law did not apply to the 
mofussil of India, but only to the Presidency towns, 
yet the English law on this subject had been applied 
in India, instances being Loves v. Muddim Mohun 
Thakoor (13) and Baban Mayacha v. Nagu Shra- 
vucha (14). Sibessury Dabee v. Lukhy Dabee (15) 
was also cited, a case which was distinguished in 
Tarini Churn Sinha v. Watson and Company (16), 


(1) (1885) I. L. R. 11 Calc. 431, 444. 

(2) (1878) L. R. 4 C. P. 438, 448. 

(3) (1869) L. R. 4 Exoh. 361. 

(4) (1845) 7 Q. B. 339 : 

15 L. J. Q. B. 59. 

(5) [1914] A. C. 153. 

(6) (1870) 13 Moo. I. A. 467,475,471 

(7) (1848) 4 Moo. I. A. 403, 400. 

(8) (1839) 5 M. & W. 327, 329, 332. 


(9) [1904] 2 Ch. 558, 568. 

(10) (1913) I. L. R 41 Gale. 683: 

L. R. 40 1. A. 32. 

(11) (1863) 10 H. L. C. 593, 618. 

(12) (1866) 11 H.L.C. 192, 217, 218. 

(13) (1870) 13 Moo. I. A. 467, 472. 

(14) (1876) I.L.R. 2 Bona 19, 32, 33. 

(15) (1864) 1 W. R. 88. 

(16 j (1890) I.L.R, 17 Gale. 963, 967. 
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1914 tlie Court saying “ It has no bearing on tbe question 
Skinath fit issue here. In that case tbe dahci or' streamlet, 
Roy respecting wliicli tbe dispute arose, formed a separate 
Dinabandhu and apparently dried up armlet of the river Hoogbli 
Sen. and it was held there “ that an anterior right of 
fishery did not necessarily attach to the streamlet 
which had no connexion with the river Hooghly.” 
[ De Gruyther K. C. The definition of “ claha ” in 
Wilson’s Glossary is “ Land which is flooded in the 
rainy season and on which crops are then grown.”] 
There was a distinction between a river coining in 
by sudden flood, and one encroaching by slow and 
gradual diluvion: the case of Sibessury Dabee v. 
Lukhy Dabee (1) was the only case of sudden irrup- 
tion. The case of Bamnath Thakoor v. Eshan- 
clmnder Bonner jee (2) was inapplicable here. In 
Gopeenath Boy v. Bamchunder Turklunkar (3), 
it was held that the defendant who had a right of 
jalkar in a river had no right to exercise it in a jliil 
formed on the plaintiff’s land by the overflow of the 
river ; and Gureeb Hossein Choivdhree v. Lamb (4) 
decided that the right of fishing in tidal creeks of 
a river belonged to the owner of the land into which 
the creeks ran. The case of Jogendra Narayan Boy 
v. Crawford (5) was distinguishable from the present 
case. The respondents’ case here was that the Padma 
and Bhubaneswar were for many years separate 
and unconnected rivers and that the stream in dispute 
broke through the low-lying land between the two 
rivers and formed a new stream joining the rivers. 
If the appellants have a grant, there was nothing to 
show that the grant included a right of fishing 
outside their zamindari ; and in the absence of any 

(1) (1864) 1 W. R. 88. (3) (1808) 1 Sol. Rep. 228. 

(2) (1863) 2 Sev. Rep. 463. (4) (1859) 20 S. D. A. 1357. 

• (6) (1905) I. L. R. 32 Calc. 1141. 
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evidence to show that, it must be presumed that the 
right granted was limited to their zamindari. The 
owners ot the fishery must be presumed to be the 
owner of the subjacent soil .- H anbury v. Jenkins (T). j 
There was no ground for presuming a lost grant, and 
therefore no prescriptive right : Gardner v. Hodgson's 
Kingston Brewery Company (2) per Lindley J. As 
to the laws administered in the mofussil of India 
before the High Courts were set up, see Morley’s 
Digest, Introduction, pages xi, xxi, xxii and xcviii. 
The common law of England was introduced into the 
Presidency towns by the Supreme Court Charter 
of 1726. The High Court decision, it was submitted, 
was correct. 

De Gruyther,K. Q., in reply. The Sovereign was 
the absolute owner in India of all the soil, and had 
an ecpial to settle land covered by water, and land 
not so covered. In this case the boundaries of the 
jalkar malial, it was submitted, were established: 
audit was shown that the right of jalkar claimed 
was an adjunct to the appellant’s zamindari from 
before the Permanent Settlement. 

The judgment of their Lordships was deliverd by 

Lord Sumner. In this action the plaintiffs claimed, 
as proprietors of a several fishery in certain tidal 
navigable waters in Eastern Bengal, a decree, for 
possession of an exclusive fishery in a portion of 
a river channel, of which the principal defendants 
own both the bed and the banks. They succeeded 
before the Additional Subordinate Judge of Faridpur 
and failed on appeal to the High Court at Calcutta. 
Hence this appeal to their Lordships’ Board. 

There is a section of the river system of the Lower 
Granges, between Dacca on the left bank and Faridpur 

(1) [1901 ] 2 Ch. 401, 415. 12) [1903] A. 0. 229, 239. 
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oil the right, where the great stream divides and for 
many miles runs in two channels roughly parallel 
with one another. The general course is to the south- 
east. The northern of the two channels is much the 
larger, hut the southern, the smaller of the two, is 
itself wide. Both channels are tidal and navigable. 

The streams in the Gauge tic delta are capricious 
and powerful. In the course of ages the land itself 
has been deposited by the river, which always carries 
a prodigious quantity of mud in suspension. The 
river conies down in flood with resistless force, and 
throughout its various branches is constantly eroding 
its banks and building them up again. It crawls or 
races through a shifting network of streams. Some- 
times its course changes by imperceptible degrees; 
sometimes a broad channel will shift or a new one 
open in a single night. Slowly or fast it raises islands 
of a substantial height standing above high water 
level and many square miles in extent. Lands so 
thrown up are called “ cliurs,” and it is by chur-lands 
formed at some unknown though probably not remote 
date that the northern and southern channels in ques- 
tion are at present divided. 

In the year 1897 a channel was broken through the 
defendants’ chur-land in question. Though relatively 
small, even this stream was of considerable size ; it is 
navigable for smalL craft, and is certainly within the 
ebb and flow of the tide. This new branch probably 
followed a line of depressions already existing, one 
end of which was actually an arm running up from 
the northern river. 

The plaintiffs claim the exclusive fishery in this 
new navigable channel as falling within the up-stream 
and down-stream limits of their several fishery, and 
allege that the defendants are trespassers when they 
fish in it. The defendants justify their claim to fish 
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in a portion of this channel as part of the rights of 
owners of the subjacent soil and of persons claiming 
under them. 

That the plaintiffs are entitled to some fishery 
right in the river waters generally, not far distant 
from the site in question, never was much disputed, 
and was admitted by the respondents before their 
Lordships’ Board, but they dispute its origin and its 
extent. They say that this branch is of origin so 
recent that no title by prescripton or adverse posses- 
sion arises as against themselves ; that they are not 
affected by evidence of prescription against third 
parties; that even a several fishery, duly created in 
the main stream by the Government of India in right 
of the Crown, would not extend to this new branch, 
still less would rights acquired in the main stream 
by prescription against other riparian proprietors be 
exercisable in it ; that the evidence neither establishes 
such bounds for the alleged exclusive fishery up-stream 
and down-stream as would bring this branch between 
them, nor shows that in fact any jalkar right was ever 
created by Government at all. In substance the Trial 
Judge found for an actual Government creation of 
the plaintiffs’ right, as well as for the boundaries 
claimed by them. The High Court concluded against 
the plaintiffs on the question of the extent of their 
jalkar rights without determining their origin. 

The evidence of the origin of the plaintiffs’ rights 
is documentary, and does not depend on the credi- 
bility of witnesses. Chur Mukundia is the name of 
the plaintiffs’ pergunnak. They produced among 
many other documents (i) an ekjai liastbud in respect 
of it for the year 1790, which showed that it then 
included a Mahal jalkar ; (ii) a hakikat chowliaddi- 
bandi of the lands and jamas of that pergunnali for 
the yea y 1795, which showed that the name of the 
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1914 jalkar raalial was River Balabanta and Bit Baer 
Seinath with specified boundaries, of which the Kole Churi 
r°y 0 { Alipur alone can now be traced by name ; (iii)dowl- 
Dinabandhd kabuliyats of 1793 and 1799, specifying the amount 
Sen. 0 f f} ie dowl-jumma of the jalkar ; and (iv) and issum- . 
navisi mouzaliwari of 1821 mentioning the jalkar in 
the River Balabanta, as a mouza of pergunnah Chur 
Mukundia. They put in (v) a robokari of the Court 
of the Collector of Faridpur dated lltli Janaury 1861, 
by which the Government recognised that this jalkar 
had been included as a mahal in the zamindari per- 
gunnah Chur Mukundia (formerly Touzi No. 110 in 
the Dacca Collectorate, and now No. 4000 in that of 
Faridpur), since before the decennial settlement. It 
named the up-stream and down-stream limits, and 
stated that the Balabanta river, in which it was 
enjoyed, was the same as that known in 1861 as the 
Padma, that is the larger and more northerly of the 
two branches of the Ganges above described. The 
more southerly has been known for some fifty years 
as the Bhubaneshwar. 

Some evidence, not very distinct, was given at 
the trial, apparently for the purpose of showing that 
no grant from the Government was any longer to be 
found among the papers belonging to the plaintiffs’ 
zamindari, but no point seems to have been made 
then or since that the proper searches had not been 
made. Although, on the other hand, when Government 
has created a separate estate of jalkar at the period in 
question, it is usual to find some entry of it in the 
decennial settlement papers no evidence was forth- 
coming to show that jalkar grants made prior to the 
decennial settlement or that settlements with zemin- 
dars made at the time of it must necessarily have 
taken the form of pottahs or some other muniments 
which should now be in the zamindar’s possession, 
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or be recorded in tlie Government archives still in 1914 
existence. In practice such original grants are but Srixath 
rarely forthcoming now, and resort must be had to R ° v ' 
secondary evidence of them, or to the inference of Dinaijandhu 
a legal origin to be drawn from long user [Garth, C.J., 
in Hori Das Mai v. Mahomecl JaJci (1)]. The Trial 
Judge was satisfied that the plaintiffs had proved a 
Government grant or settlement about the end of the 
eighteenth century. He was overruled by the High 
Court, not on the ground that no such grant was 
proved, but that it was not shown to have been a grant 
of a several fishery of wide extent. The High Court 
thought that in reality it was only appurtenant to the 
plaintiffs’ actual pergunnah and was limited by its 
riverine bounds. 

Their Lordships accept the rule laid down in the 
case of Mori Das Mai v. Mahomed Jaki (1) (following 
the English rule in Fitzwalter’s Case (2), that the 
evidence of a Government grant of an exclusive 


fishery in navigable waters ought to be conclusive and 
clear, but they are of opinion that, in so far as such 
evidence can now be expected to be forthcoming as to 
particular grants more than a century old, the evi- 
dence in the present case was sufficient to show that 
the competent authority— the Government of India 
j in right of the Crown— did actually grant to the 

> plaintiffs’ predecessors in title, or settle with them so 

as in effect to grant, a jalkar right of several fishery 
| in certain of the waters of the portion of the Ganges 

system in question. 

? The next point is one of metes and bounds. This 


depended partly on the above-named documents, 
partly on the records of certain litigation with the 
neighbouring zamindars of pergunnah Bikrampur and 
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persons holding under tliem in 1816 and 1848, put 
in as part of the history of the fishery and of the 
claims made to it, partly on the testimony of living 
patnidars, ijaradars, fishermen, and so on, and the 
local investigations of an ameen deputed by order of 
the Court. The ameen’s reports and maps were 
accepted in both Courts, and by both parties on the 
present appeal. The plaintiffs’ case depended on 
fixing by means of the above materials, supplemented 
by a series of maps from 1760 onwards, four points 
roughly forming a parallelogram, within which their 
alleged jalkar rights lay, the western or up-stream 
boundary and the eastern or down-stream boundary in 
each case extending from points north of the northern 
or larger channel, the Padma, to points south of the 
southern or smaller channel, the Bhubaneshwar, and 
the locus in quo of the dispute falling between them. 
The defendants contended, that in so far as any certain 
points were proved at all, the materials relied upon 
only showed that the fishery did not extend into any 
part of the Padma, but was limited by the right or 
southern bank of the main stream and thus excluded 
ij. They pointed out that the Faridpur Collectorate 
was bounded by the right bank of the Padma, the 
whole breadth of the main stream being in the Collec- 
torate of Dacca, and they argued that the robokari of 
1861, which was the strength of the plaintiffs’ case, 
proved at most a recognition of a fishery right, which 
stopped short of those waters in which it was now 
essential to the plaintiffs to make good their claim. 

A sufficient answer is made by the plaintiffs. 
They obtain early evidence of the actual position of 
the points fanning their boundaries north of the main 
stream from proceedings in suits decided in their 
favour between themselves or their predecessors in 
title and the owners of the Bikrampu r zamindari, who 
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claimed some jalkar rights in the main Paclma also, and 19J4 
by means of such proceedings in 1797, 1816, and 1843, smnath 
by means of other similar proceedings in litigation KoY 
with some of the present defendants in 1894, 1896, and dinabandhu 
1897, and also by a long succession of ijara kabuliyats Sbk * 
and pottahs, which they put in evidence, they prove 
cle facto possession, as under their jalkar rights, 
of the whole fishery in both streams between their 
upper and their lower limits. It is an intricate task to 
trace the various spots mentioned from map to map, 
because of the periodic dilnviation of trees and houses, 


though these are the least transient of the landmarks I 

available. Matters are also complicated by variations 
in the names of the rivers, Bhubaneshwar, Krishna- | 

pur, Karina, Padma, and Balabanta or Balbanta. The 
result, however, is sufficiently clear. Further, the ■ 

decision recorded in the robokari of 1861 was appealed f 

to the Commissioner of the division at Dacca, who at I 

that date exercised appellate jurisdiction in such 1 

matters over the Collectorate of Faridpur, and he 
affirmed the decision below. As this decision pro- - j 

ceeded on the footing that the jalkar claimed extended 
over the waters of the Padma, and was a valid jalkar 
included in the permanent settlement, it may reason- 
ably be inferred that the Commissioner of Dacca look 
note that the parties entitled to the jalkar, claimed 
rights within his collectorate, and finding nothing in 
the Dacca records to the contrary, affirmed the decision 
below for Dacca as well as” for Faridpur. j 

The Trial Judge, following a long and considerable 
body of decisions in Bengal, held that, if the plaintiffs’ 
rights in this stream or streams out of which the new 
branch ojpened were once established, they would 
extend to the waters of the new branch as soon as it 
was formed, a principle which is conveniently called 
“ the right to follow the river.” It does not appear 
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1914 that this current of authority was challenged or 
SiiiNATK doubted either before the Trial Judge or the High 
Ros Court ; certainly its authority was binding upon both. 

Dinabandho The defendants’ case simply was that in fact neither 
Sen - the plaintiffs nor their predecessors in title could be 
shown ever to have enjoyed or to have been entitled to 
any jalkar right except that lying within the bounda- 
ries of their zamindari and appertaining thereto. The 
High Court appears to have arrived at a conclusion in 
favour of the defendants’ argument mainly in conse- 
quence of the view taken of the true meaning of the 
judgment of 1816, and of the significance of the Thak- 
bast map of 1862, and a marginal note upon it. It is 
not necessary to examine the language of the j udg- 
ment of 1816 in detail, but their Lordships are unable 
to hold that it excluded the main or northern stream 
from the plaintiffs’ fishery, either expressly or by 
implication. The language is obscure, but, as their 
Lordships read it, the plaintiffs’ construction of it was 
right. The Thak map was pressed beyond its legiti- 
mate effect. It was concerned only with that portion 
of the fishery which fell within pergunnah Bikram- 
pur, and was inconclusive. 

The question of the effect of deltaic changes in a 
river’s course upon the exclusive right of fishing in it 
appears in the Indian decisions as long ago as the 
beginning of the last century. It was laid down in 
1807 that if a river changes it3 bed the owner of jalkar 
rights in the old channel continues to enjoy them in 
the new one : Ishurchund Eai v. Bamchund Molthiirji 
(1). The converse case occurred in the following 
year. A land-owner sued the owner of jalkar rights 
in a tidal river for taking possession of a jhil formed 
on his land by the overflow of the river. The channel 
of the river had not altered, the jhil formed no 
i.l) (1807) 1 S. D. A. Bep. 221 : 1 Morley’sDig. 561. 
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part of it, and was only connected with it at the river’s 1914 
highest stage. Accordingly, it was held that the owner s BI!IATH 
of the fishery, having no right over the plaintiffs’ land, 
had no right to the fishery in waters thus formed dinabandhd 
upon his lands: Gopeenath Roy v. Ramchunder Sbv - | 

Turklunkar (1). This assumed some right of follow- 
ing the river and placed a particular limit upon it- 
It will be observed so far that whatever may have ;; 

been the basis for the right of jalkar in the river, the | 

right of fishing in the jhils was treated as belonging 
to the owner of the subjacent soil, a right which | 

was shortly after, in 1813, held to be severable from 
| the ownership of the soil, so that the bare grant by 

! the landowner of the right of fishing in the jhil did 

' not in itself convey any property in the soil : Lukhee S 

j Dasee v. Khatimah Beebee (2). Why the owner of 
jalkar right in the river has or may have an en joy- * 

ment of that right co-extensive with the waters of ■ 

the river which permanently form part of it, though f 

they have changed their course, is not stated. Not | 

improbably it rested on local custom, for the Bengal 
I Alluvion and Diluvion Regulation (XI of 1825) is 

| careful in a cognate matter to keep local custom al ive. | 

1 At any rate the principle was well established as j 

early as 1808 that a right of fishery follows the river 
j whatever course it may take, for the ground on which | 

| in Gopee Nath’s Case (1) the Sadder Court allowed the 

| appeal from the Court below, which had acted on ■ 

1 this principle, is simply that in point of fact the j 

jhil in question, though formed by the rivers’ over- 
, flow, was no longer so connected with it as to form 

part of the river. This was long considered to have 
been the effect of these decisions. Mr. Sevestre’s I 



note upon them in Vol. 2, p. 467, of his Reports is, 
(1) (1808) 1 Mac. Sel. Rep. 228 : (2) (1813) 2 S. I). A. Rep. 51. 
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1914 “ A general right of fishery in a river, when not 

Skinatu otherwise defined, is restricted to the channel of the 
Roy river and water considered to form part of it, not 
Dinabandhu extending to adjacent lakes or other pieces of water 
Sen. occasionally supplied by overflowings of the river 
but not actually connected with tbe channel of it. 
The rule was so applied in 1856 [A hibkishen Roy v. 
TJchchootanund Gosain (1)], and in 1863 \_Rarnanath 
Thakour v. Eshanehundet' Bonnerjee (2)]. In the 
former it was held that the right of jalkar in the 
river was confined to the river and streams flowing 
into or from it, exclusive of jhils not connected with 
the channel but extending to watercourses which 
though not immediately within the great channel of 
the river adjoin or flow into it or are supplied there- 
from ; “ their right consists of the flowing stream 
and the adjuncts flowing from or into it.” In the 
latter the limitation of the river’s adjuncts flowing 
from or into it was held not to extend to adjacent 
sheets of water with which the river communicates 
only when in flood. “We think,” says the Court, 
“ the grant of jalkar must be construed as prima facie 
confined to the rivers and sheets of water commu- 
nicating therewith to which the plaintiff might get 
access without trespassing on the land.” It is true 
that these two decisions do riot specifically deal with 
the case of the changed channel of a deltaic stream, 
but they do clearly lay down rules for defining the 
area of the waters in which the jalkar right is to be 
enjoyed, which carry it beyond the limits of actual 
navigability though confining it to waters which are 
adjuncts of the navigable stream. They make the 
right depend on the identity of the river in which 
it is enjoyed and do not confine it to such waters^of 

(1) (1856) 2 Sev. Rep. 465 note : (2) (1863) 2 Sev. Rep. 463. 

12 S. D. A. 878. 
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that river as are superimposed on the very land 1914 
once owned by the grantor of the right. The current Srinath 
of decision was not unruffled by doubts.' The Court Ro* 
observes in 1859, in Gureeb Hossein Chowdhree v. Dinabandhr 
Lamb (1), “ the part of the country through which SEJt - 
the Megna flows is intersected with innumerable 
creeks into which the tide from the main river 
flows. The right of fishing in these tidal creeks 
belongs of right to the owner of the property into 
which they flow,” but this case is explained by the 
fact that the part of the river in question was almost, 
if- not quite, an arm of the sea. An opinion was 
indicated in 1861, though not absolutely necessary to 
the decision, in Sibessury Da bee v. Lukhy Dabee (2), 
that the extension of rights of fishery, in consequence 
of an expansion of the river in which they were 
enjoyed, ought to depend, as questions of allu- 
vion would, upon the rapidity of the expansion. If 
sudden, it would work no change in the ownership 
of the submerged soil, and so cause no extension of 
the jalkar right; it would do both if it took place by 
gradual and imperceptible advances. The Court here 
inclined to connect the right of fishing indissolubly 
with the right to the soil subjacent to the waters in 
which the fishery right was enjoyed. In 1866 came 
two somewhat contradictory decisions. The Court in 
Nobinchunder Roy Chow dry v. Radha Pearee Debia 
(3), scouted as “ preposterous ” a claim to follow the 
diverted waters in which the plaintiff had the fishery, 
but this was without discussion of the authorities, 
and the claim was alleged not against the owner of 
the soil over which the diverted waters flowed but 
against the owner of the fishery in the waters of 
another river into which the plaintiff’s river had 

(1) (1859) 20 S. D. A. 1357, 1361. (2) (1864) 1 W. 11. 88. 

: (3) (1866) 6. W. K. 17. 
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1914 burst and discharged itself. In the second case, 
S “ H Golind Chunder Shaha v. Khaja Abdool Gunny (1), 
Roy the plaintiff and defendant, joint owners of land and 
Dmabandhu of a fishery, had made a partition of the land but not 
Sbs - of the fishery and the plaintiff sought to oust the 
defendant from fishing over the land, which now 
belonged exclusively to him but had been overflowed 
by a change in the course of the waters. Sir Barnes 
Peacock in dismissing the suit observes “ still the 
fishery existed in that part of the river out of which 
the fish was taken, although by a change in the course 
of the river it ran over the portion of the land which 
was allotted to the plaintiff under the butwara parti- 
tion.” Again, in 1873 [KrisJmendro Boy Choivdhry v. 
Sumo Moyee (2)] the Court somewhat reluctantly 
followed the rule, which it deemed to be settled, that 
the owner of the fishery where the river’s channel 
has changed has “a right to follow the current,” that 
he “may not only follow the river to any channel 
which it may from time to time cut for itself, but 
may continue to enjoy together with the open channel 
all closing or closed channels abandoned by the river 
right up to the time when the channel became finally 
closed at both ends.” Upon the facts of that case it 
is the latter part of this proposition that is directly 
involved in the decision. The whole question was 
learnedly reviewed by Mr. Lai Mohan Doss in 1891 
in his Tagore Lectures on the Law of Riparian 
Rights, (pages 372, et seq. ) who, while admitting 
a settled current of authority in India to the con- 
trary, urges the very arguments and conclusions 
of the now respondents and relies on the same 
authorities. Nevertheless, after this discussion had 
brought the question again before the Courts and the 
profession, the High Court in a critical decision 
(1) (1866) 6 W. R. 41.. (2) (1873) 21 W. E. 27. 
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affirmed the long-standing rule. This was in 1890 1914 

in the case of Tarini Churn Sinha v. Watson & S) ~ H 
Co. (1). The questions were directly raised: “Can Kor 

a right of jalkar in a public navigable river exist Dihabandhu 
apart from the right to the bed of the river, or Sen - 
must it necessarily follow that right ? ” “ Do the 

defendants lose their vested right by a change in the 
river’s course, though the river still is navigable 
and subject to public right?” This case raised the 
very question which has been in debate before their 
Lordships, for the change in the river’s course was a 
sudden one taking place in the course of a single 
year and not by imperceptible or slow encroachment. 

The answer given by the Court was in favour of 
the owner of the right of fishing in the river. It 
purported to follow a converse decision in Grey v. 

Anund Mohun Moitro (2), and decided that “ so 
long as the river retains its navigable character it is 
subject to the rights of the public, and the fishery 
remains in the person who was grantee from the 
Government.” In Grey's Case (2), a change of chan- 
nel had left an old bed either dry or containing only 
pools disconnected with the river, and it was held 
that what the river had abandoned, albeit part dry 
land and part jhils, became private property. Then- 
ceforth it belonged to the riparian owners who 
could claim settlement of it from Government, and 
the reason given is that “ the right of the defendant ” 

(the owner of the fishery), “being granted out of 
and part of the Government’s right to the river, no 
longer exists when the Government’s right is itself 
gone.” Thus it will be observed that in Tarini' s 
Case (1) the Court conceived itself to be reducing 
the subject to symmetry by deciding that while on 


(1) (1980) I. L. R. 17 Calc. 963. (2) (1864) W. R. Gap. No. 103. 
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1914 the one hand the owner of the fishery rights in the 
Spjnath river lost them where there was permanent recession 
Rof of the river, he increased them where there was 
Disabuse H. u permanent advance of the river. In the latter case 
SEti: the Court disregarded the conception of Government 

right to the river as being an incident of Government 
right to the subjacent soil, and treated the Govern- 
ment right and the right of its grantee in respect of 
the fishery as subsisting in the river wherever that 
river might flow, and not as subsisting in the flowing 
water only where and so long as it flowed over soil 
vested in the Government. This view has since been 
treated as established. That the jalkar right in the 
river extends over a piece of water formed originally 
by the river, bat so far dried up as to be disconnected 
from it, except in the rains, during and just after 
floods, was decided in 1905 in Jogendra Narayan 
Boy v. Crawford (1). The ground of the decision 
is that such water is still part of the river system, 
. and when that is so in fact the right of fishing 
persists in respect of it. This is the case of retro- 
cession. So too in the case of Bhaba Prasad v. 
Jagadindra Nath Bai (2) in the same year the 
principle is thus expressed, “the jalkar rights were 
settled with the plaintiffs’ predecessor many years 
ago. The plaintiffs by virtue of the settlements 
conferred upon them are entitled to exercise the right 
of fishery in the said river wherever it flows within 
the limits prescribed in the settlement itself.” Both 
these cases purport to follow Tarings Case (3), which 
was a case of an advance of the river into a newly 
formed channel, and the rest of a long line of settled 
authorities. It must now be taken as decided' in 
Bengal that the Government’s grantee can follow the 
(l) (1905) I. L. R. 32 Calc. 1141. (2) (1905) I. L. R. 33 Calc. 15. 

(3) (1390) I. L. R. 1? Calc. 963. 
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shifting river for the enjoyment of his exclusive 19 *4 
fishery so long as the waters form part of the river srikath 
system within the up-stream and down-stream limits Eov 
of his grant, whether the Government owns the soil Dinabanphh 
subjacent to such waters as being the long-established Sen - 
bed, or whether the soil is still in a riparian propraetor 
as being the site of the river’s recent encroachment. 

Their Lordships were strongly and ably pressed 
to disregard, or at least to qualify, these decisions. 

The points made were (a) that in principle the right 
to grant a several fishery in tidal navigable waters is 
so essentially connected with the right to the soil and 
the bed of the channel, that no fishery right can exist 
where the grantor of the several fishery never has 
owned the subjacent soil ; (' 6 ) that in any case the 
acquisition of fresh waters can go no f urther and can 
proceed no otherwise than the acquisition of fresh 
soil by alluvion, and therefore that an expansion of 
waters within which a jalkar right exists can only 
carry with it an extension of the jalkar right if it has 
taken place by imperceptible encroachments upon the 
land, and not by sudden irruption ; and (c) that it 
would be grossly unjust to hold that the natural 
misfortune which swamps a landowner’s soil by a 
river’s encroachment should be accompanied by a 
legal ouster from such enjoyment as the natural 
disaster has left him. In extension of the last point, 
it was argued that the disputed site in fact covered 
the sites of former enclosed jhils which belonged to 
and had been enjoyed by the defendants and that 
no tresspass could be committed as against the plaint- 
iffs in any view by fishing where the defendants had 
formerly been accustomed and entitled to fish in 
waters overlying their own land. This question of 
fact, which seems not to have been passed upon by 
the Courts below, was not sufficiently made out, but 
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1914 even if it were, it appears to be covered by tlie general 
Sbtnath argument. 

Roy For these contentions reliance was placed on the 

Dinabandbo Mayor of Carlisle v. Graham (1), where Kelly, O.B., 
says : “ We are called upon to decide the question 
which now arises for the first time : Is the several 
fishery of a subject in a tidal river, the waters of which 
permanently recede from a portion of its course and 
flow into and through another course, where the soil 
and the land on both sides of the new channel thus 
formed belong to another subject, transferred from 
the old to the new channel, and so a several fishery 
created in and throughout such new channel, or in 


some, and if any, in what part of it ? 
Murphy v. Ryan (2) O’Hagan, J. 


m 


In the case of 
delivering the 

judgment of the Court, says, ‘but whilst the right of 
fishing in fresh- water rivers in which the soil belongs 
to the riparian owner is thus exclusive, the right of 
fishing in the sea, its arms and estuaries, and in its 
tidal waters, wherever it ebbs and flows, is held by 
the common law to be publici juris and so to belong 
to all the subjects of the Crown ; the soil of the sea and 
its arms and estuaries and tidal waters being vested 
the (Sovereign as a trustee for the public. The 


in 



exclusive right of fishing in the one case, and the 
public right of fishing in the other, depend upon the 
existence of a proprietorship in the soil of the private 
river by the private owner and by the Sovereign in a 
public river respectively. ’ And this is the true 
principle of the law touching a several fishery in a 
tidal river. If therefore the right of the Crown to 
grant a several fishery in a tidal river to a subject is 
derived from the ownership of the soil, which is in 
the Crown by the common law, a several fishery can- 
not be acquired even in a tidal river if the soil belong 
<1) (1869) L. R. 4 Ex. 361, 367, 368 . (2) (1868) 2 Ir. Rep. C. L. 143, 149- 
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not to the Crown but to a subject. And all the autho- 
rities, ancient and modern, are uniform to the effect 
that if by the irruption of the waters of a tidal river 


1914 


Skinath 
Boy 

V. 

a new channel is formed in the land of a subject, Dinabandhu 
although the right of the Crown and of the public Sen - 
may come into existence, and be exercised in what 
has thus become a portion of a tidal river or of an 
arm of the sea, the right to the soil remains in the 
owner, so that if at any time thereafter the waters 
shall recede and the river again change its course, 
leaving the new channel dry, the soil becomes again 
the exclusive property of the owner, free from all 
right whatsoever in the Crown or in the public.” 

With this case has to be considered also Foster v. 

Wright (1). There the proprietor of a right of fishing 
in the Lune, at that part neither tidal nor navigable, 
was held entitled to “follow his river” when the 
river had so far shifted its course as to flow over 
another’s land, and the person, to w T hom the land 
which came to form its new bed had previously 
belonged, was held to be a trespasser when he fished 
in its new channel. The change of bed had been 
gradual, perceptible and measurable over considerable 
periods of time, but from week to w T eek imperceptible. 

It was held that the imperceptible changes had had 
the effect of producing an accretion to the land of the 
owner of the fishery, and that “ tlie river had never 
lost its identity nor its bed its legal owner” (page 416) ; 

“ he has day by day and week by week become the 
owner of that which has gradually and imperceptibly 
become its present bed, and the title so gradually and 
imperceptibly acquired cannot be defeated by proof 
that a portion of. the bed now capable of identification 
was formerly land belonging to the defendant or his 
predecessors in title.” The Mayor of Carlisle v. 

(1) (1878) L. R. 4 C. P. D 438. 
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Graham (1) was distinguished on the ground that in 
that case the river bed was a new bed, not formed by 
the gradual shifting of the old one but totally new, 
the old bed remaining recognisable in its old site but 
deserted. The Eden became a river with two. beds : 
the Lune was at all times a river with only one 
though an ambulatory one. As counsel in Foster v. 
Wright (2) boldly argued for the right to “follow 
the river ” in its Indian sense saying (page 440), “ even 
a sudden and violent change in its course would not 
have taken away ” the plaintiffs’ right, and as the 
adoption of that a fortiori view would have made all 
consideration of gradual accretion immaterial, the 
decision must be regarded as one which negatives the 
contention of the respondents in the present case. 
As with the river Lune so the part of the river Eden 
which was in question in the Mayor of Carlisle \ . 
Graham (1) is one which does not appear to be 
subject to frequent change. How the law might be 
if conditions similar to those of Bengal could occur 
in England is another matter. The above cases 
would have been more directly in point had the river 
in question been one which often and swiftly changes 
its course, as for iustance the tidial Severn, of which 
Hale writes (Hargrave’s Law Tracts, p. 16), “ that 
river which is a wild unruly river, and many times 
shifts its channel, especially in that flat between 
Shinberge and Aure is the common boundary between 
the manors on either side, viz., the filum aquae or 
middle of the stream, and this is the custom of the 
manors contiguous to that river from Cfloucester 
down to Aure.” There is in this part, of the 
Severn an ancient several fishery, enjoyed by the 
Lords of Berkeley under charters of Henry L, Richard I 

(1) (1889) L. R. 4 Esch. 361*. (2) (1878) L. R. 4 C. P. D. 438. 
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and Jolin, which must be much more analogous 1 •'> 14 

to the jalkar in the present case than cases in the Seixath 
rivers Eden or Lnue. A somewhat similar ins- Ro '' : 

V. 

tance in Scotland is mentioned by Lord Abinger in dikabanwiu 
In re Hull and Selby Bailivay Company (1), but Sen - 
the question of the right to follow the river does 
not appear to have arisen for decision in these cases. 

It was admitted that the common law of England 
as such does not apply in the mofussil of Bengal, but 
the argument was that principles established under 
and for English conditions afford a sound guide to the 
rules which should be enforced in India. Their Lord- 
ships have given these arguments careful considera- 
tion, though they would in any case be slow to 
disturb decisions by which rules have been estab- 
lished for Bengal governing extensive and important 
rights such as right of jalkar, and unless they could 
be shown to be manifestly unjust or flagrantly inex- 
pedient, their Lordships would not supersede them. 

The Indian Courts have in many respects followed 
the English law of waters. Sometimes their rules are 
the same ; sometimes only similar. Jalkar may exist 
not only as a right attaching to riparian ownership 
but also “ as an incorporeal hereditament, a right to be 
exercised in the tenement of another ” [Forbes v. Meer 
Mahomed Hossein ( 2 ) as a profit & prendre in alieno 
solo, Lukhee Dasee v. Khatimah Beebee (3)]. In 
navigable waters such rights are granted by the Gov- 
ernment of India, or, what is equivalent to a grant, 
settled with the grantee under the Revenue Settle- 
ment by the Government, and are thus derived from 
the Crown : Prosunno Coo mar Sircar v. Barn Coomar 
Parooey (4). The freehold of the bed of navigable 
waters was deemed to be in the East India Company 

(1) (1839) 5 M. & W., 327. (3) (1813) 2 S. D. A. Hep. 51. 

(2) (1873) 12 B. L. E. 210,216. (4) (i 878) I. L. R. 4 Calc. 53. : 
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Roy 

v. 

Dinabandhu 

Sen. 


Indian law Reports, [yol. xlii. 

as representing the Crown and now Is vested in the 
Government of India in right of the Crown (Doe. clem. 
Seeb Kristo Bonerj ee~v. East India Co. ( 1), Nogender 
Chunder Chose v. Mahomed Esof (2). Where the 
bed thus forms part of the public domain the public 
at large is primd facie entitled to fish. Thus the 
English analogy has been closely followed. Again, 
the sudden invasion of a private owner’s land by the 
waters of a navigable river does not divest the 
property in the soil. If the change in the course of 
the navigable river results in the water in the new 
course being in fact navigable [chat is, capable of 
being traversed by a boat at all seasons, Chunder 
Jaleea v. Ram Churn Mookejee (3), Mohinee Mohmt 
Doss v. Khaiah Ahsanoollah (4)] the flooded land- 
owner must submit to have his land traversed by the 
vessels of the public in the course of navigation and 
cannot in right of his ownership erect works on his 
flooded soil to the obstruction of the navigation. 
None the less he remains the owner, and should the 
waters permanently retire his full rights as owner 
revive unless lapse of time or circumstances, or both, 
suffice to prove an abandonment of his rights of 
ownership for his part. 

Still, there is one step which the Indian law has 
never taken, far as it has gone in the adoption of 
English rules. Often as the opportunity for so doing 
has arisen, it has never been held that the capacity of 
the Government of India to grant to or settle with a 
private owner the exclusive right of fishing in tidal 
navigable waters is so indissolubly bound up with its 
ownership of the soil subjacent to those waters that, 
no matter how those waters may subsequently change 

(1) (1856) 6 Moo. I. A. 267 : (3) (1871) 15 W. R. 212. 

10 Moo; P. C. C. 140. (4) (1872) 17 W. E. 73. 

(2) (1872) 10 B. L. K, 406 : 18 W. B. 113. 
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their course, while still remaining part of the same 19 1 4 

river system within the up-stream and down-stream Seinath 
limits of the grant, the enjoyment of the right so R°y. 
granted cannot extend beyond the limits of the dinabandhu 
G overnment’s ownership of the soil lying perpendi- 
cularly underneath them, as it may vest from time 
to time. It is one thing to presume the soil of the 
bed of a tidal navigable river to be vested in the 
Crown and to hold that the Government of India 
in right of the Crown can grant the fishery in 
the superincumbent waters in severalty and quite 
another to hold that the several fishery when once 
thus created is forever enjoyable only in waters 
that continue to flow precisely over ground which 
was in the Crown at the date of the grant “ Whether 
the actual proprietary right in the soil of British 
India,” says Garth, C.J., in the case of Hori Das 
Mai (1) already cited, “ is vested in the Crown or 
not (a point upon -which there seems some diversity 
of opinion) I take it to be clear that the Crown has 
the power of making settlements and grants for the 
purposes of revenue of all unsettled and unappro- 
priated lands, and I can see no good reason why they 
should not have the same power of making settlements 
of jalkar rights and of lands covered by water as of 
land not covered by water. In either case the settle- 
ment is made for the purpose of revenue and for the 
benefit of the public.” Again, the rights of the 
Crown are thus stated in The Collector of Maldah v. 

Syed Sudurooddeen (2; : “The right to resume land 
is one based on the right of the Government to a 
portion of the produce of every beegah of the soil as 
revenue, whereas the claim to possession of the 
jalkars of rivers not forming portions of settled estates 
is founded upon a supposed right, in Government 
(1) (1885) I. L. E. 11 Calc. 434. (2) (1864) 1 W. Ii. 116. 
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1914 as trustees of the waterways of the country to possess 
and to assign the exclusive possession of them to any 
individual it chooses on the payment of revenue 

V, 

Dinabandhu for them in the shape of a fishery rent: ’ Hurreehur 
Sen. Mookerjea v. Chundeechurn Dutt (1), Collector of 
Rung pore v. Ramjadub Sein (2). See, too, Radha 
Mohan Mundul v. Neel Madhub Mundul (3) and 
Satcoivri Ghosh Mondal v. Secretary of State for 
India (4), where the cases are collected and 
discussed. 

In truth the rule which in the United Kingdom 
thus connects the subject’s right to an exclusive 
fishery in: tidal navigable waters with the limits of 
the Crown’s ownership of the subjacent soil is itself 
the result of conditions partly historical and partly 
geographical which have no counterpart in Lower 
Bengal. In Bracton’s time this rule would seem to 
have been unknown; at any rate he ignores it, and 
treats the right of fishing in rivers, as did the Roman 
law, as a right pubilci juris. Whether in his time 
this was at common law orthodox or heterodox, or 
whether he supplemented the defects of our insular 
system by a reversion to that of Rome, need not now 
be considered. What is clear is that during the many 
years between his time and Hale’s the generality 
of the right of river-fishing, if it ever had been the 
doctrine of the common law, was such no longer. 
According to Hale (De jure m tris, page 1, Chap. 4 ; 
Hargrave’s Law Tracts, page 11), “ the right of fishing 
in the sea and the creeks and arms thereof is origi- 
nally lodged in the Crown as the right of depasturing 
is originally lodged in the owner of the wastes where- 
of he is lord, or as the right of fishing belongs to him 
that is the owner of a private or inland river. . .’ . 

(.1) 17 S. D. A. Rep. 641.. ' • (3) (1875) 24 W. R. 200. 

(2) (1863) St Sev. Rep. ,373. ■ (4) (1894) I, L. R. 22 Calc. 252. 
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The King is the owner of this great waste, and as a 
consequent of his propriety hath the primary right of 
fishing in the sea or creeks or arms thereof.” Be it 
observed that this doctrine may be called essentially Dinabandhu 
insular, and that the proofs of it which Hale adduces 
are purely English, namely, Close Rolls, Parliament 
Rolls, and Rolls of the King’s Bench mainly in 
Plantagenet times, and that he places on Bracton’s 
Roman doctrine an interpretation, confining it to 
rivers which are arms of the sea, which is itself a 
dissent from that doctrine. The question how far a 
rule established in this country can be usefully 
applied in another, whose circumstances, historical, 
geographical, and social, are widely different, is well 
illustrated by the case of navigability, as understood 
in the law of the different States of the United States 
of America. Navigability affects both rights in the 
waters of a river, whether of passing or repassing or 
of fishing, and the rights of riparian owners, whether 
as entitled to make structures on their soil which 
affect the river’s flow, or as suffering in respect of 
their soil f/?£«sf-servitudes of towing, anchoring, or 
landing in favour of the common people. The Courts 
of the different States, minded alike to follow the 
common law where they could, found themselves in the 
latter part of the eighteenth and the early part of the 
nineteenth centuries constrained by physical and geo- 
graphical conditions to treat it differently. In Massa- 
chusetts, Connecticut, New Hampshire and Vermont,, 
where the rivers approximated in size and type to the 
rivers of this country, the English common law rule 
was followed, that tidality decided the point at wh 
the ownership of the bed and the right to fish should 
be public on the one side and private'on the ot 
Other States, though possibly for other reasons since 
they possessed rivers 
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those of England, namely, Virginia, Ohio, Illinois, 
and Indiana followed the same rule. But in Pennsyl- 
vania, North Carolina, Iowa, Missouri, Tennessee, and 
Dinabandhu Alabama, this rule was disregarded, and the test 
Sbn - adopted was that of navigability in fact, the Courts 
thus approximating to the practice of Western Europe 
(see Kent’s Commentaries, iii, 525). The reasoning 
has been put pointedly in Pennsylvania. Chief Justice 
Tilghman says in 1 810, in Carson v. Blazer (1), “ the 
common law principle concerning rivers” (viz., that 
rivers, where the tide does not ebb and flow, belong 
to the owners of adjoining lands on eilher side)’ 
“ even if extended to America, would not apply to 
such a river as the Susquehanna, which is a mile wide 
and runs several hundred miles through a rich 
country, and which is navigable and is actually navi- 
gated by large boats. If such a river had existed in 
England no such law would ever have been applied 
to it.” [See too, Shrunk v. Schuylkill Navigation 
Co., (2)]. Thirty years later in Zimmerman v. 
Union Canal (70.(3), President Porter observes, “ the 
rules of the common law of England in regard to the 
rivers and the rights of riparian owners do not extend 
to this Commonwealth, for the plain reason that rules 
applicable to such streams as they have in England 
above the flow of the tide, scarcely one of which 
approximate to the size of the Swatara, would be 
inapplicable to such streams as the Susquehanna, the 
Allegheny, the Monongahela,” and sundry other 
“rivers of Damascus.” A similar deviation, equally 
grounded in good sense, from the strict pattern of the 
English law of waters lies at the bottom of the 
current of Indian cases previously referred to, and 
forms its justification. 

(1) (1810) 2 Binney 477. (2) (1826) 14 Sergeant & Rawle78. 

(3) (1856) 1 Watts & Sergeant 351. 
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In proposing to apply the juristic rules of a distant 1914 
time or country to the conditions of a particular place Sbinath 
at the present day, regard must be had to the physical, Roy 

social, and historical conditions to which that rule is Dinabandhu 
to be adapted. In England the rights of the Crown Sen - 
and other rights derived from them have long been 
established by authority, even though their historical 
origin is imperfectly known or conjectural. The 
result may be that the law is quite Certain and yet 
is based on considerations of history and precedent 
which are quite the reverse. In Bengal a special 
history, and a special theory of rights, tenures and 
obligations condition the rules applicable to such 
an incorporeal hereditament as that now in ques- 
tion. In England we go back before Magna Charta 
for commencement of several fisheries in tidal navi- 
gable waters, and know little of their actual origin. 

In Bengal it is sufficient to say that at the time 
of the decennial or the permanent settlement, or 
since, such rights, though possibly descending from 
remote antiquity, were settled with the Government 
of India, whose special position, originating on 12th 
August 1765, when the East India Company became 
receiver-general in perpetuity of the revenues of 
Bengal, Orissa, and Bchar, is historically well known. 

English tenures and Bengal zemindari rights, unduly 
assimilated at one time, have never fully corresponded 
to one another. Above all the difference, indeed 
the contrast, of physical conditions is capital. In 
England the bed of a stream is for the most part un- 
changing during generations, and alters, if it alters at 
all, gradually and by slow processes. In the deltaic 
area of Lower Bengal change is almost normal in the 
river systems, and changes occur rarely by slow 
degrees, and often with an almost cataclysmal sudden- 
ness. If English cases were applied to Bengal, so that 
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the area of enjoyment of a several fishery in tidal 
navigable waters should be limited to the area within 
which the Crown, the assumed grantor of the fishery, 
had owned the subjacent soil at the time of its grant, 
Who could say from time to time what the bounds of 
that enjoyment are, and where the ownership of the 
soil is to be delimited ? The course of the waters has 
been in flux for ages : at what date is this ownership 
to be taken? As Lord Abinger says of the rule of 
gradual accretion of soil in In re Hull and Selby 
Bailway (1), the theoretic basis of which has been vari- 
ously stated from the time of Blaekstone to the present 
day ( see the different theories collected by Far well, 
L. J., in Mercer v. Denne(2), “ the principle is founded 
on the necessity which exists for some such rule of 
law for the permanent protection and adjustment of 
property.” Take which date you will, the ever-shift- 
ing river does not run now where it ran then, and if 
the ownership of the soil remains as it was, it is sheer 
guesswork to say in which part of the present waters 
the grantee of jalkar rights shall enjoy his several 
fishery under his grantor’s title, and in which parts 
he must abstain, since the waters. flow over the soil of 
private owners ? Any given section of the river 
system is in all probability a shifting and irregular 
patch-work of water flowing over soil which belonged 
to the Sovereign at the selected date and of water 
flowing over soil then belonging to other owners and 
since encroached upon, with the background of a pro- 
bability that before the date in question, and yet 
within historic times, no water may have run there at 
all. By what analogy can rules applicable to the 
Eden and the Lune be profitably applied to such 
physical conditions ? 


Dinabanbhu 

Sen,. 
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It was urged that the established rule with regard 1914 
to alluvion should he applied to rights of jalkar ; that Srina ' th 
since the right to accretions and the liability to dere- It0Y 
lictions of soil attached only to gradual accretions or Dinabandhu 
to erosions taking place by imperceptible degrees, so Sen - 
too the right of the owner of the fishery to “follow 
the river ” ought to be limited to cases where the 
river’s encroachments were gradual, and ought not to 
be extended to an irruption as sudden, and accom- 
plished as rapidly, as was the formation of the channel 
in question in the defendants’ lands. It is to be ob- 
served that here too Indian law, doubtless guided by 
local physical conditions, has adopted a rule varying 
somewhat from the rule established in this country. 

Where under English conditions the rule applies to 
“imperceptible” alterations, Regulation XI of 1825, 
articles 1 and 4, speak of “ gradual accession.” The 
■ analogy of the English rule can hardly be prayed in 
aid when Indian legislation has thus an established 
and different rule on the same subject. Further, as 
the Indian rule is established now beyond question, it 
may perhaps be said without offence of the Indian as 
of the English rule, that it represents rather a com- 
promise of convenience than an ideal of justice, for 
that which is a man’s own does not become another’s 
any more agreeably to ideal justice by being filched 
from him gradually instead of being swallowed whole. 

In any case the analogy is not in pari materid. Pro- 
perty in the soil is one thing ; enjoyment of a profit 
d prendre in flowing water may in some respects be 
another. True, the profit d prendre is to be enjoyed in 
alieno solo ; such is its nature. True too that at the 
time of the grant, the grantor has no power to create 
this incorporeal hereditament where his ownership 
of the soil does not extend ; but when the power to 
grant arises from sovereignty, and has never been 


39 
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1914 decided to be limited to the bounds of the grantor’s 
Sbinatk proprietorship as it may continue to exist from time 
Roy to time, the mere fact that the jalkar right is classified 
DiNiBAKDHu in the language of the English law of real property 
Sen - as a profit a prendre in alieno solo does not prevent its 
proprietor from being entitled to follow the river in 
its natural change. The fish follow the river and the 
fisherman follows the fish ; this may be right or 
wrong, but the question is not settled by asking under 
what circumstances of natural physical change the 
proprietor of an acre of dry land, which has vanished 
from sight, can claim to have still vested in him an 
equal area of river-bed on the same site, or another 
acre of dry land transferred by the river and attached 
by accretions to another proprietor’s land. 

Lastly, it is said to be unjust that a land-owner 
should not only lose the use of his land when the 
river overflows it, but also the right to fish over 
his own acres and in his own waters, in order that 
another may unmeritoriously fish in his place. There 
is some begging of the question here; the waters are 
not his waters, nor is the change confined to the 
■flooding of his fields. It is the river that has made 
his land its own ; the waters are the tidal navigable 
waters of the great stream. In physical fact the land- 
owner enjoys his land by the precarious grace of the 
.river, whose identity is so persistent, and whose 
character is so predominating, as almost to amount to 
personality ; and is it fundamentally unjust that in 
law too he should lose what he has lost in fact, and be 
precluded from taking in substitution for his lost land 
an incorporeal right which has been granted not to 
him but to another ? The sovereign power lawfully 
invests its grantee with jalkar rights in part of the 
river; is it unjust that when that river shifts its 
course, changing in locality but not in function, the 
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owner of those rights should still enjoy them in that 1914 
self-same river, instead of being despoiled of them by Srinath 
the course of nature, which he could neither foresee Koy 
nor control ? There must be some rule and there Dinabandhu 
must be some hardship, To say the least there is no Sen - 
such proof that one rule is better than the other as 
would even approach the conclusion that the rule 
established should now be set aside. 

Their Lordships are of opinion that no reason 
sufficiently cogent has been found to warrant them in 
disregarding the settled Indian authorities, and being 
further of opinion that the plaintiffs established their 
claim at the trial, they will humbly advise His 
Majesty that the appeal should be allowed with costs 
here and below, and that the judgment appealed from 
should be set aside and the judgment of the Trial 
Judge restored. 

Appeal allowed. 

Solicitors for the appellants : Welkins 8r Hunter. 

Solicitors for the respondents : Theodore Bell <y Co. 

J. Y. W. 
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APPELLATE CIVIL 


Before Moolcerjee and Beachcroft JJ. 


KULADA PROSAD DEGHORIA 


KALI DAS NAIK 


Hindu Law— Religious endowment — Shebait — Nature of debutter grants , 
where grantee is to enjoy properties from generation to generation 
on performance of sheba of the goddess— Permanent leases by grantee , 
validity of— Civil Procedure Code {Act V of 190S\ s. 99— Ambiguity 
— Evidence. 

In the construction of ancient grants and deeds, evidence is admissible 
as to the manner in which the thing granted has always been possessed and 
used, for so the parties thereto must be supposed to have intended. 

Weld v. Hornby (1), Rex v. Osbourne (2) followed. 

The Court may call in aid acts under the deed as a clue to the 
intention. 

j Doe v. Ries (3) followed. 

This principle does not apply unless there is an ambiguity. 

Attorney- General v. The Corporation of Rochester (4) followed. 
Consequently, while in a case of ambiguity the Court will uphold that 
construction of a deed which justifies a long usage as to the application 
of trust funds, the Court will not, where there is no ambiguity, accept an 
erroneous interpretation though consistent with usage, so as to sanction 
a manifest breach of trust. 

Drummond v. Attorney -General (5) followed. 

If there is a deed which says, according to its true construction, one 
thing you cannot say that the deed means something else, merely 
because the parties have gone on for a long time so understanding It. 
Sadlier v. Biggs {Q) followed. 


o Appeal from Appellate Decree, No. 2056 of 1910, against the decree 
of E. B. H. Panton, District; Judge of Burdwan, dated March 12, 1910, 
confirming the decree of Atul Chandra Batabyal, Subordinate Judge of 
Burdwan, dated Jan. 2, 1909. 

(1) (1806) 7 East 197 ; 8 R. R. 608. (4) (1854) 5 De G. M. & G. 882. 

(2) (1803) 4 East 32. (5) (1849) 2 H. L. C. 837, 861, 863- 

(3) (1832) 8 Bing. 178, 181. (6) (1853) 4 H. L. C. 435, 458 
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Where two ancient debutter grants by one of the Maharajas of 
Pachete were held to be ambiguous, the properties having been given 
to the grantee who ioas to enjoy them from generation to generation on 
performance of the sheba of the goddess, and in 1829 the successors 
of the grantee gave two permanent leases to the predecessors in interest of 
the plaintiffs : 

Held, that in those circumstances the Court might determine the true 
character of the endowment from the manner in which the dedicated pro- 
perties had been held and enjoyed. 

That the properties in dispute were not absolute debutter properties of 
the goddess, but were the personal properties of the grantees subject to the 
charge of the worship of the goddess. 

Ganga v. Br indab an (1), Madan v. Kanial (2) referred to. 

That the permanent leases had become indefeasible by lapse of time. 

Jagamba Goswamini v. Ram Chandra Goswami (3), Damodar Dan v. 
Lakhan Das (4) as explained in the case of Madhu Sudan Mandal v. 
Radhica Prosad Das (5) followed. 

Second Appeal by Kulada Prosad Deghoria, the 
defendant No. 1. 

The facts out of which this appeal arises are briefly 
as follows. Towards the beginning of the 19th century 
the then Maharaja of Pachete made two grants of land 
in favour of one Deb Nath Deghoria the predecessor 
of the appellant (defendant No. 1). The first grant 
was described as a debutter pottah of village Jamir 
Kuri given for the sheba of the goddess Kalyaneswari, 
the grantee being directed to bless the grantor and to 
enjoy the land peacefully. In the second deed village 
Debipur was granted as rent free debutter through the 
grantee for the sheba of the same goddess, the grantee 
being directed to enjoy the land from generation to 
generation after performance of the sheba of the 
goddess. Within a few years of the grants in favour 
of Deb Nath Deghoria the properties were partitioned 
between him and his brother Shib Nath Deghoria, and 

(1) (1865) 3 W. R. 142. (4) (1910) L L. R. 37 Calc. 885 ; 

(2) (1867) 8 W. R. 42. L. R. 37 I. A. 147. 

(3) (1903) I. L. R. 31 Calc. 314. (5) (1912) 16 C. L. J. 349. 
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19U on 2nd August and 14th September 1829, the represen- 

Kulada tatives of the two branches of the Deghoria family 

Prosad executed two permanent leases (in respect of their 

Deghoria ^|g ereri ^ glares) in favour of one Kanai Gope and 

Kali Das 0 f Kinkar Gope and Chakar Gope respectively. These 
Naik. x 

leases, which were not challenged for more than 
60 years either by any of the shebaits or by the suc- 
cessive Rajahs of Pachete, formed the basis of the 
plaintiffs title, the lessees being the predecessors in 
interest of the co-plaintiffs. The controversy between 
the parties was with regard to the true nature of 
these grants. Further, the suit was essentially one 
for possession of property, the plaintiffs not praying 
for cancellation of any execution sale as no operative 
sale had ever taken place. Both the Courts below 
(viz., the District and Subordinate Judges of Burdwan) 
considering the terms of the deed at best inconclusive., 
referred to the manner in which the dedicated pro- 
perties had been held and enjoyed, and concurrentlv 
found that the properties had been throughout held 
and enjoyed by the Deghorias as secular properties 
subject to a religious charge. The defendant No. 1 
then preferred this appeal to the High Court, question- 
ing the validity of the plaintiff’s title. 

Babu Golap Chandra Carkar (with him Bobu 
Sar at Chandra Dutt, Babu Narendra Kumar Bose, 
Babu Biraj Mohan Mazumdar and Babu Rishindra 
Nath Sarkar), for the appellant. The suit is impro- 
perly constituted, there being a misjoinder of plaint- 
iffs ; the suit is also barred by limitation, treated 
as a suit for declaration of title : Mohabharat Shaha 
v. Abdul Hamid (1) and Legge v. Rambaran (2). The 
dedication of the debutter properties was of the com- 
pletes! character known to law and the properties 

(i) (1904) 1 C. L. J. 73. (2) (18?7) I. L. R. 2.0 All. 3ft. ; 
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vested absolutely in the goddess : Jagadindra Nath 1914 
Roy v. Hemanta Kumar i Devi ( 1). The shebaits ; kulada 
consequently, could not grant a permanent lease of any 
portion of the debutter grants, and therefore the leases '■». 
to the predecessors of the plaintiffs were invalid. The K ^ r 1 ” AS 
Court was not entitled to look to the conduct of the 
parties for assistance in the construction of the original 
grants, as the properties in suit were the absolute 
debutter of the goddess : Abhiram Gosivami . v.. 

Shyama Charan Nandi (2). : , 

Dr. Rashbehari Ghose (with him Babu Bipin 
Behari Ghose), for the respondents. The question of 
the true character of the endowment is immaterial, 
because, as the permanent leases of 1829 had never 
been impeached, any suit now instituted for cancella- 
tion of these leases and for redemption of the proper- 
ties from the lessees or their representatives would 
be successfully met by the plea of limitation, and 
the permanent leases have consequently become inde- 
feasible : Jagamba Goswamini v. Ram Chandra 
Goswami (3), Damodar Das v. Lakhan Das (4), and- 
Modhu Sudan Mandat v. Radhika Prosad Das (5). 

Even if the objection as to misjoinder be well founded 
it will not be a good ground for reversal of the deci- 
sion of the learned Subordinate Judge under sec. 99 
of the new Civil Procedure Code which was in force 
when the appeal was preferred to the District Judge 
of Burdwan. Besides this suit is not barred by limi- 
tation as it is essentially one for possession of pro- 
perty, there being no prayer for the cancellation of 
any execution sale, as no operative sale had ever 
taken place. The two deeds are ambiguous for 

(1) (1904) 1. L. R. 32 Gale. 129 ; (3) (1903) I. L. R. 31 Calc. 314. 1 
L. R. 31 I. A. 203. (4) (1910) I, L. R. 37 Calc.; 385:; 


(2) (1909) I. L. R. 36 Calc. 1003; L. R. 3? I. A. 147, 
L. R. 36 I. A. 148. (5) (1912) 16 C. L. J.,349. 
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although the properties were described as debutter, yet 
they were given to the grantee who was to enjoy them 
from generation to generation on performance of the 
sheba. The Courts below have concurrently accepted 
the contention of the plaintiffs which was in their 
opinion consistent with the terms of the deeds and 
also the manner in which the dedicated properties had 
been held and enjoyed for nearly a century: see 
Ganga v. Brindabun (1), Bam Chandra Mukherji v. 
Banjit Singh (2). Consequently these properties after 
the debutter grants retained their secular charac- 
ter, though they became impressed with a religious 
charge: Ashutosh v. Door g a Charan Chatterjee (3). 
Hence the leases of 1829 were not liable to be im- 
peached and afforded a solid foundation for the title 
of the plaintiff. 

Bobu Gotap Chandra Sarkar, in reply. 

Cur. adv. vult. 




Mookerjee and Beachcroft JJ. This is an appeal 
by the first defendant in a suit for recovery of posses- 
sion of immoveable property on declaration of . title. 
The Courts below have concurrently found in favour 
of the plaintiffs, and have given them a decree, on 
declaration that their title has not been affected by the 
sale in execution of a rent decree in a fraudulent suit 
for recovery of alleged arrears of rent. On the present 
appeal, one substantial question of law has been argued 
touching the validity of the title of the plaintiffs 
which is based ultimately on two permanent leases 
granted by a shebait in respect of the properties of a 
religious endowment. The facts antecedent to this 
litigation, though of a complex character, may be 

(1) (1865) 3 \v. R. 142. (3) (1879) I. L. R. 5 Calc. 438; 

(2) (1899) I. L. R. 27 Calc. 242, 251 ; L. R. 6 I. A. 182. 

4 C. W. N. 405, 410. 
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briefly narrated in so far as such recital is necessary 
for the appreciation and determination of the question 
of law raised before us. 

The disputed properties lie within the zemindary 
of the Maharaja of Pachete. In the early years of 
the 19th century, the then Maharaja made two grants 
in favour of one Deb Nath Deghoria, the predecessor 
of the appellant. The first of these grants was de- 
scribed as a debutter pattah of village Jamir Kuri given 
for the sheba of goddess Kalvaneswari. The grantee 
was directed. to bless the grantor and to enjoy the land 
peacefully. In the second deed, village Debipore was 
granted as rent free debutler through the grantee for 
the sheba of the same goddess, and the grantee was 
directed to enjoy the land from generation to genera- 
tion after performance of the sheba of the goddess. 
The controversy between the parties relates to the 
true nature of these grants. On behalf of the defend- 
ant, appellant, it has been contended that the dedica- 
tion was of the completest character known to law, to 
use the language of their Lordships of the Judicial 
Committee in Jagadindra v. Hemanta Kumari (1) ; 
the properties consequently vested absolutely in the 
goddess, and it was not competent to the shebaits to 
grant a permanent lease of any portion thereof as was 
done to the predecessors of the plaintiffs. On behalf 
of the plaintiffs, respondents, it has been argued, on 
the other hand, that the properties, after the grants, 
retained their secular character, though they became 
impressed thereby with a religious charge, as in the 
case of Asutosh v. Doorga (2). The Courts below have 
concurrently accepted the contention of the plaintiffs, 
respondents, which, in their opinion, is consistent 
with the terms of the deeds, and also with the manner 
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(1) (1904) LL. R 32 Calc. 129 ; 
L. R. 31 L A. 203. 


(2) (1879) I L. B. 5 Calc. 438 : 
L. B. 6 I. A. 182. 
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in which the dedicated properties have been held 
and enjoyed for nearly a century. This view has 
been assailed on behalf of first defendant, who claims 
to be the present shebait of the endowment, and main- 
tains that the properties in suit are the absolute 
debutter of the goddess. In support of this view, reli- 
ance has been placed upon the decision of their Lord- 
ships of the Judicial Committee in Abhiram Goswami 
v. Shyarna Charan Nandi (1). In our opinion, the 
decision mentioned does not assist the appellant. The 
two deeds are at least ambiguous, for although the pro- 
perties are described as debutter, yet they are given to 
the grantee, who is to enjoy them from generation to 
generation on performance of the slieba of the goddess. 
The view may reasonably be maintained that the 
grants were not made to the goddess herself but were 
made to Deb Nath Deghoria in order that he might, 
on performance of the sheba of the goddess, enjoy t.lie 
properties from generation to generation. In these cir- 
cumstances, the Court may determine the true character 
of the endowment from the manner in which the dedi- 
cated properties have been held and enjoyed : Gang a v. 
Brindabun (2), Muddun v. Komul (3), Ram Chandra 
v. Ranjit Singh (4), Madhub v. Sarat (5), Tutsi v. 
Siddlii (6) and Mohan Tikait (7). But it has been 
strenuously contended on behalf of the appellant that 
the Court is not entitled to look to the conduct of the 
parties for assistance in the construction of the grants. 
This argument is opposed to the well-established rule 
that, in the construction of ancient grants and deeds, 
evidence is admissible as to the manner in which the 

(1) (1909) I. L. R. 36 Calc. 1003 ; (4) (1899) I. L. R. 27 Calc. 242 , 252 ; 

L. R. 36 I. A. 148. 4 C. W. N. 405, 410. 

(2) (1865) 3 W. R. 142. (5) (1910) 15 C. W. N. 126. 

(3) (1.867) 8 W, R. 42. . (6) (1911) 9 Ind. Cas. 650. 

, (7) (1913) 19 lad. Cas. 337. 
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thing granted lias always been possessed and used, for 
so the parties thereto must be supposed to have 
intended. Weld v. Hornby (1), Hex v. Osbourne (2). 
As Tindal C. J. observed in Doe v. Hies (3), the Court 
may call in aid acts under the deed as a clue to the 
intention. This principle, as was pointed out by Lord 
Halsbury, L. C. in The North Eastern Hailway Com- 
pany v. Lord Hastings (4), does not apply, unless 
there is an ambiguity, for even usage does not justify 
deviation from terms which are plain: Attorney- 
General v. The Corporation of Hochester (5), Attorney- 
General v. Sidney, Sussex College (6). Consequently 
while in a case of ambiguity, the Court will uphold 
that construction of a deed which justifies a long usage 
as to the application of trust funds, the Court will not, 
where there is no ambiguity, accept an erroneous inter- 
pretation, though consistent with usage, so as to sanc- 
tion a manifest breach of trust : Drummond v. The 
A ttorney-General (7) . The matter may be put briefl y in 
the words of Sugden L. C. in The Attorney-General v- 
Drummond (8) : “ One of the most settled rules of law 
for the construction of ambiguities in ancient instru- 
ments is that you may resort to contemporaneous usage 
to ascertain the meaning of the deed; tell me what you 
have done under such a deed, and I will tell you what 
that deed means.” To this must be added the quali- 
fication formulated by Lord Oran worth L. C. in Sadlier 
v. Biggs (9) in the following terms : “ If there is a deed 
which says, according to its true construction, one 
thing, you cannot say that the deed means something 
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(1) (1806) 7 East. 197 ; 

8 R. R. 608, 

(2) (1803) 4 East. 327. 

(3) (1832) 8 Bing. 178, 181. 

(4) [1900] A. G. 260. 


(5) (1854) 5 De G. M. & G. 797. 

(6) (1869) L. R. 4 Ch. 722. Ap. 

(7) (1849) 2 H. L. 0.837, 861, 863. 

(8) (1842) 1 Dr. & War. 353, 368. 

(9) (1853) 4 H. L; 0. 435, 458. 
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else, merely because the parties have gone on for a 
long time so understanding it.” In the case before us, 
the terms of the deed are at best inconclusive, and the 
Courts below have properly referred to the manner in 
which the dedicated properties have been held and 
enjoyed. It appears that within a few years of the 
grants in favour of Deb Nath Deghoria, the properties 
were partitioned between him and his brother Shib 
Nath Deghoria, and on 2nd August and 14th Sep- 
tember 1829, the representatives of the two branches 
of the Deghoria family executed two permanent leases 
in respect of their different shares. These leases 
were not challenged for at least 60 years, either by any 
of the shebaits or by the successive Rajahs of Paclxete 
who are intimately concerned in the proper main- 
tenance of the endowment created by one of their 
ancestors. These leases form the root of the title of 
the plaintiffs, and the Court will be slow to listen 
to the suggestion that they were granted by the then 
shebaits in excess of their authority and conse- 
quently constituted acts in the nature of breaches 
of trust. The Courts below have further found that 
the properties have been throughout held and enjoy- 
ed by the Deghorias as secular properties subject 
to a religious charge, and that while a part of the 
income has been applied for the performance of the 
worship of the goddess, the remainder has been used 
by the members of the family for their own pur- 
poses. Under these circumstances, the Courts below 
have rightly concluded that the properties in dispute 
are not absolute debutter properties of the goddess, 
but are the personal properties of the Deghorias sub- 
ject to the charge of the worship of the goddess. In 
this view, the permanent leases of 1829 are not liable to 
be impeached, and afford a solid foundation for the 
title of the plaintiffs. 
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We may add that on behalf of the respondents it 
was argued that the question of the true character of 
the endowment was immaterial, because, as the per- 
manent leases of 1829 have never been impeached, any 
suit now instituted for cancellation of those leases and 
for resumption of the properties from the lessees or 
their representatives would be successfully met by 
the plea of limitation. This contention is supported 
by the decision of this Court in Jagamba Gaswamini 
v. Ram Chandra Gnswami (1), and by that of their 
Lordships of the Judicial Committee in Damodar Das 
v. Lakhan Das (2) as explained in the case of Madhu 
Sudan Mandal v. Radhika Prosad Das (3). The 
permanent leases have consequently become indefea- 
sible by lapse of time, and from this point of view 
also, there is no answer to the claim of the plaintiffs. 

It was faintly suggested that the suit was impro- 
perly constituted and that there had been a mis- 
joinder of plaintiffs. The District Judge has pointed 
out that there is no substance in. this contention. 
But even if the objection were well founded, it would 
not be a ground for reversal of the decision of the 
Primary Court under section 99 of the Code of Civil 
Procedure of 1908, which was in force when the 
appeal was preferred to the District Judge. It was 
also sought to be argued that the suit was barred 
by limitation, treated as a suit for declaration of title, 
and reference was made to the cases of Mohabharat 
Shaha v. A.bdul Hamid (4) and Legge v. Rambaran 
(5). The suit, however,, is essentially one for posses- 
sion of property, and the plaintiffs are not called 
upon to ask for cancellation of any execution sale, 
because no operative sale has ever taken place. 


1914 

Kulada 

Prosad 

Deghorja 

v. 

Kali Das 
Naik. 




(8) (1912) 16 C. L. J. 349. 

(4) (1904) 1 0. L. J. 73. 

(5) (1897) I. L. R. 20 All. 35. 
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July 14. 


The result is that the decree of the District 
Judge is affirmed and this appeal dismissed with 
costs. 

(j. g. Appeal dismissed. 


APPELLATE CIVIL. 

Before Holmwood and Chapman JJ. 

KAILASH CHANDRA NATH 

v . 

SHEIKH CHHENU.* 

Receipt — Registration — Waiter — Evidence — Registration Act ( III of 1877), 

s. 17{n) — Mortgage-bond — Receipt showing simple interest charged — 

Evidence Act (I of 1872), s. 92. 

A receipt, which purports to show that simple and not compound 
interest was to be charged (though the mortgage-bond contained provision 
for the payment of compound interest), is admissible in evidence. Such a 
receipt operates as a full acquittance for the money paid and requires no 
registration. 

Jiwan Alt Beg v. Basa Mai (1) followed. 

Second Appeal by Kailash Chandra Nath and 
another, the plaintiffs. 

This appeal arises out of a suit for sale on a 
registered mortgage-bond. The plaintiffs claimed 
Rs. 1,346 and 14 annas, inclusive of compound interest, 
the principal amount advanced being Rs. 300 only. 
The defence was that the provision for payment of 
compound interest was fraudulently inserted in the 

w Appeal from Appellate Decree, No. 1740 of 1912, against the decree 
of J. A. Dawson, District Judge of Tippera, dated April It, 1912, 
affirming the decree of Shyama Charan Ohakravarti, Muusif of Brahman 
baria, dated May 8, 1911. 

. ft) (1886) I. L. R. 9 AIL 108, .. 
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mortgage-bond, that upon the fraud coming to the 
knowledge of the defendants they ceased to pay 
interest : whereupon, the plaintiff Gagan and the 
father of the plaintiff Kailasli received arrears of 
interest waiving their right to compound interest and. 
gave defendants a receipt for the same. The plaintiffs, 
thereby, were not entitled to compound interest 
which they claimed and it was further urged that a 
sum of Rs. 430, paid as interest on the loan, was not 
credited to them. 

Upon this pleading the following issues were 
raised : — 

(i) Was compound interest payable in view of the 
subsequent agreement to pay only simple interest ? 

(ii) Was the plea of payment true ? 

The learned Munsif passed a modified decree allow- 
ing simple interest and ordering a set-off of Rs. 430. 

The plaintiffs, thereupon, appealed to the District 
Judge of Tippera, who dismissed the appeal with 
costs. 

The plaintiffs appealed to the High Court. 


Kailas h 
■Chandra 
Nath 

v. 

Sheikh 

Chhenu. 


Mr. Casper z (with him Bobu Dwarka Nath 
Chakravarti and Babu Birendra Chandra Das), for 
the appellant. Both courts have relied on an unregis- 
tered receipt for their finding that compound interest 
was not chargeable though the stipulation as to com- 
pound interest is clear and explicit in the registered 
mortgage. 

The receipt, varying a registered mortgage-bond, 
required registration and is, therefore, inadmissible 
in evidence for the purpose of proving that simple and 
not compound interest was to be charged. 

The receipt says, “I release you from the liability 
to pay compound interest as written in the said 
mortgage-bond. This is clearly inadmissible under 
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section 91 of the Evidence Act, since a registered docu- 
ment can only be cancelled or varied by a registered 
document. Here tbe unregistered document, namely, 
the receipt is a modification of tbe mortgage. 

Bobu Sasaclhar Roy, for tbe respondent. Tbe 
receipt does not require registration. There is no 
release of any properties mortgaged from tbe lien 
created by tbe bond in favour of tbe plaintiff. It is 
really a settlement of accounts and tbe mortgagee may 
give up or waive bis right (if be chose to do so) to 
compound interest. A receipt requires no registra- 
tion. Tbe mortgagee might receive tbe entire mort- 
gage amount including interest and give a valid 
discharge by an unregistered receipt. Proviso 4 of 
section 92 of tbe Evidence Act clearly allows evidence 
of a subsequent oral agreement to modify an existing 
contract. 

A receipt for payment of money due under a mort- 
gage, when tbe receipt does not purport to extinguish 
tbe mortgage, does not require registration : see sec- 
tion 17 cl. («) of tbe Eegistration Act. Even if tbe 
stipulation to give up compound interest is invalid, 
it is not open to tbe plaintiffs to ask for a decree for 
compound interest for tbe period anterior to tbe 
date of tbe receipt. Tbe receipt must mean that tbe 
plaintiffs gave up compound interest which, they 
could undoubtedly do, without a registered document. 

Mr. Gaspers, in reply. Tbe interest or any part 
of tbe interest is also mortgage-money and cannot, 
therefore, be given up without a registered document. 


Kailash 

Chandba 

Nath 


Sheikh 

Chhenu. 


Holmwood and Chapman JJ. In this second 
appeal two questions have been raised, first , that tbe 
receipt (Ex. A) not being registered could not be 
admitted in evidence, being a document which pur- 
ported to affect tbe terms of the mortgage ; and, 
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secondly , assuming that it could be looked at, tlie 
release really means that there is a release of four 
years for which payment has been made and not a 
waiver in future. 

As regards tlie first point, we think the matter is 
concluded by the decision of the Full Bench in Jiwcin 
Ali Beg v. Basa Mai (1), which has now been enacted 
into law by clause (n) of section 17 of the Registration 
Act. We therefore think that registration was not 
necessary and that the receipt operates as a full acquit- 
tance for the money already paid. 

As regards the question of waiver, the words con- 
tained in the document are a clear waiver. They say 
“ be it known that I release you from the liability to 
pay compound interest as written in the said mortgage 
bond;” and we can find nothing in the law or in any 
authority which would require such waiver to be 
registered ; although under the terms of section 92 
of the Evidence Act it undoubtedly must be in writ- 
ing. In the present case this question is rather an 
academical one, as the difference in the decree would 
be a matter of about 8 annas. We, therefore, do not 
think it necessary to disturb in any way the decree of 
the lower Appellate Court, and the appeal must there- 
fore be dismissed with costs. 

s. K. B. Appeal dismissed. 

(1) (1886) I. L. R. 9 All. 108. 
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APPELLATE CIVIL 


Fletcher and Richardson JJ. 


MOHINI MOHAN MISSER 


SURENDRA NARAYAN SINGH 


No suit lies for damages against a defendant for, maliciously and with- 
out reasonable or probable cause, obtaining a perpetual injunction which was 
subsequently dissolved on appeal. 

Nand Coornar Shah a v. Goar Sunhar (1) doubted. 

Quartz Hill Mitring Co. v. Eyre (2), Smith v. Day (3), Hari Nath 
Chatterjeev. Mothur Mohun Goswami (4), Chander Cant Mookerjee v. Ram 
Coomar Coondoo (5), Cotterell v. Jones (6), Turner v. Ambler (7) 
referred to. 

Under Art. 42, Sell. I of the Limitation Act (IX of 1908) time begins 
to run from the date when the injunction ceases. 


® Appeal from Original Decree, No. 242 of 1912, against the decree of 
Ram Lai Das, Subordinate Judge of Purnoah, dated March 18, 1912. 

(1) (1870) 13 W. R. 305. (5) (1874) 22 W. R. 138. 

(2) (1883) 11 Q. B. D. 690. (6) (1851 ) 11 0. B. 713. 

(3) (1882) 21 Ch. D. 421. (7) (1847) 10 Q. B. 252. 

(4) (1893) I. L. R. 21 Calc. 8 ; L. R. 20 I. A. 188. 
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Court of the Subordinate Judge of Purneali against the 1914 
present plaintiffs for the purpose of obtaining an mohini 
injunction restraining the present plaintiffs from 
erecting an indigo factory on the land let for agricul- 
tural purposes and on the same date an application was 
made ex parte to the Subordinate Judge for an inter- Singh. 
locutory injunction restraining the defendants, till the 
trial of the suit, from proceeding with the erection of 
the buildings. The learned Subordinate Judge granted 
the interlocutory injunction prayed for. An appeal 
was preferred against that order to the District Judge 
who dismissed the appeal. 

The suit came on for hearing before the Sub- 
ordinate Judge on the 80th September 1899. The 
learned Judge decreed the suit and granted a per- 
petual injunction restraining the erection of an indigo 
factory on the land. The present plaintiffs appealed 
against that decree to the District Judge who on the 
16tli of August 1900 reversed the decision of the Sub- 
ordinate Judge and dismissed the suit. The present 
defendants who were then the plaintiffs in that suit 
(the original plaintiffs having previously died) pre- 
ferred an appeal to th s Court against the decision 
of the District Judge. On the 1st of June a Division 
Bench of this Court reversed the decision of the 
District Judge and restored the decree passed by 
the Subordinate Judge. The present plaintiffs then 
appealed to His Majesty in Council and, on the 1st of 
June 1907, the decree passed by this Court was set 
aside and the judgment of the District Judge restored. 

The proceedings, having terminated in favour of the 
present plaintiffs, they brought this present suit to 
recover damages for malicious prosecution of the suit 
for an injunction. The learned Subordinate Judge 
dismissed the suit on the ground that it was barred 
by limitation. 
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Mr. S. P. Sinha (with, him Bobu Jogendra Nath 
Mukerjee), for the appellants, contended that the 
suit was not barred nuclei’ Art. 42 of the Limitation 
Act and submitted that suit for damages was main- 
tainable upon an order granting injunction if it 
was sought for and obtained maliciously and without 
reasonable and probable cause: Nand Goomar Shaha 
v. Goar Sunkar (1), Jit Lai Singh v. Raja 
Kamaleswari Prosad (2), Bishnu Singh v. A. W. 
N. Wyatt (3), and Volume 19 of the Encyclopaedia of 
the Laws of England, pp. 689, 690 and 691. 

Dr. Rashbehari Ghose (with him Babu Golap 
Chandra Sarkar, Dr. Dwarka Nath Mitra and Baba 
Rishindra Nath Sarkar ), for the respondents, sub- 
mitted that no suit lay from an order granting 
injunction. He relied upon Cotter ell v. Jones (4), 
Smith v. Day (5), Quartz Hill v, Eyre (6), Chunder 
Cant Mookherjee v. Ram Coomar Coondoo (7), 
SalmoncVs Law of Torts (3rd Edition) p. 495. 

Mr. Sinha, in reply. 

Cur. adv. vult. 

Flktcher J. Tilts is an appeal by the plaintiffs 
against the judgment of the learned Subordinate 
Judge of Purneah dated the 18th of March 1912. The 
suit was instituted to recover from the defendants 
Rs. 1,91,932-8-6, as damages for malicious prosecution 
of a civil suit brought against the plaintiffs. On the 
1st of December 1896, the executor of the father of the 
defendant No. 1 instituted a suit in the Court of the 
Subordinate Judge of Purneah against the present 
plaintiffs for the purpose of obtaining an injunction 
restraining the present plaintiffs from erecting an 

(1. (1870) 13 W. R. 305. (4) (1851) 11 0. B. 713. 

(2) (1912) 16 0. L. J 555. (5) (1882) 21 Oh. D. 421. 

(3) (1911) 16 C. W. N. 540, 543. (6) (1883) 11 Q. B. D. 674, 690. 

(7) (1874) 22 W. R. 136, 146. ... . . . ,i 
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indigo factory on the land let for agricultural pur- 1914 
poses and on the same date an application was made mqhinx 
ex parte to the Subordinate Judge for an interlocutory Moina 
injunction restraining the defendants, till the trial of «. 
the suit, from proceeding with the erection of the 
buildings. The learned Subordinate Judge on that Singh. 
application granted the interlocutory injunction ” j 
prayed for. An appeal was preferred against that 
order to the District Judge who dismissed the appeal. 

That suit came on for hearing before the Subordi- 
nate Judge on the 30th of September 1899, The 
learned Judge decreed the suit and granted a perpe- 
tual injunction restraining the erection of an indigo 
factory on the land. The present plaintiffs appealed 
against that decree to the District Judge who on the 
16th of August 1900 reversed the decision of the 
Subordinate Judge and dismissed the suit. The 
present defendants who were then the plaintiffs in 
that suit, the original plaintiff having previously died, 
preferred an appeal to this Court against the decision 
of the District Judge. On the 1st of June, a Division 
Bench of this Court (Banerjee and Pargiter JJ.) 
reversed tbe decision of the District Judge and 
restored the decree passed by the Subordinate Judge. 

The present plaintiffs then appealed to His Majesty 
in Council and, on the 1st of June 1907, the decree 
passed by this Court was set aside and the judgment 
of the District Judge restored. 

The proceedings in this Court are reported in 
Surendra JSfarain Singh v. Hari Mohan Miss er (1) 
and before the Judicial Committee in Hari Mohan 
Misser v. Surendra Narayan Singh (2). The pro- 
ceedings having terminated in favour of the present 
plaintiffs they have brought this present suit to 
recover damages for malicious prosecution of the .-suit 


(1) (1903) I. L. It. 31 Calc. 174. (2) (1907) I. L. It. 34 Calc. 718. 
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1914 for an injunction. Tlie learned Subordinate Judge has 
dismissed the suit on the ground that it is barred by 
limitation. The first question for our decision is — is 
such an action as the present maintainable ? The rule 
in England is very clear that a suit such as the present 
cannot be maintained. As was observed by Bowen 
_ T L. J. in the case of the Quarts Hill Mining Co. v. 

Eyre (1), “ In the present day and according to our 
present law the bringing of an ordinary action how- 
ever maliciously and however great the want of 
reasonable and probable cause, will not support a 
subsequent action for malicious prosecution.” This 
general rule is no doubt subject to certain exceptions 
in case where the proceedings involve “either scandal 
to reputation or the possible loss of liberty to the 
person.” That the exceptions would not include a 
suit such as the present is clear. This general rule I 
think must apply to India except in so far as the same 
has been modified by statute. Section 95 of the Code 
of Civil Procedure, 1908, provides : “ (1) where, in any 
suit in which an arrest or attachment has been effected 
or a temporary injunction granted under the last 
proceeding section, — (a) it appears to the Court that 
such arrest, attachment or injunction was applied 
for on insufficient grounds, or (b) the suit of the 
plaintiff fails and it appears that there was no reason- 
able or probable ground for instituting the same, the 
defendant may apply to the Court, and the Court may, 
upon such application, award against the plaintiff by 
its order such amount, not exceeding Rs. 1,000, as it 
deems a reasonable compensation to the defendant for 
the expense or injury caused to him.” The section also 
enacts that “ an order determining any such applica- 
tion shalL bar any suit for compensation in respect of 
such arrest, attachment or injunction.” This section 
(1) (1883) 11 Q. B.D. 674, 690. 
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in effect takes tlie place of the undertaking in damages 
which is usually required in England from a plaintiff 
as a condition of a grant of an interlocutory injunc- 
tion in a pending suit in his favour, except that under 
section 95 the damages are limited to Rs. 1,000. The 
history of such undertaking is given by Jessel M. R. 
in the case of Smith v. Day (1). 

I now come to the case that has been principally 
relied upon by the plaintiffs in this appeal; namely, 
the case of Nancl Coomar Shaha v. Gour Sunkar 
(2). That case was a reference by a Small Cause 
Court Judge. The questions referred for the opinion 
of this Court were, first, whether a fresh suit for com- 
pensation on account of damages incurred in conse- 
quence of obtaining improperly an injunction under 
section 92 of Act VIII of 1859 can be entertained 
when the question had been once brought forward for 
decision before an Appellate Court but rejected on a 
distinct ground ; and, secondly, if the suit can be 
admitted on the ground of its not being decided on its 
merits by the Appellate Court, is the cause of action 
to be considered as having accrued from the 18tli of 
August 1868, the date of the decision of the Munsif or 
from the 23rd of November 1869 when the cross appeal 
by the plaintiff was dismissed ? The learned Judges 
(L. S. Jackson and Glover JJ.) in answering the ques- 
tions referred to them remarked that section 96 of 
Act VIII of 1859 (which for the present purpose is the 
same as section 95 of the present Code) would not 
debar the Small Cause Court from entertaining the 
suit. They do not, however, express any opinion on 
the question whether the cause of action set up by 
the plaintiff was or was not a good cause of action 
although no doubt their judgment implies that the 
cause of action was sufficient. No authority is cited 

(1)0882) 21 Ch. D. 421. (2) (1870) 13 W. R. 305. 
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in the course of tire judgment, and tlie counsel who 
argued the case before us were unable to cite to us 
any other authority either in England or in India in 
which a plaintiff has recovered damages against a 
defendant who had obtained maliciously and without 
probable cause an interlocutory injunction. I must 
confess that the case of Nand Coomar Shaha v. Gour 
Sunkar (1) appears to me to be a questionable autho- 
rity in so far as it decides that a plaintiff can maintain 
a suit for damages against a defendant for maliciously 
and without probable cause obtaining an i nterlocutory 
injunction. Nand Coomar Shaha’ s Case (1) was de- 
cided by this Court on the 30th of March 1870. In the 
Limitation Act of 1871, first appears Article 86 fixing a 
period of limitation in which a suit must be brought 
to recover compensation for damages caused by an 
injunction wrongfully obtained, the Article in the 
present Act of 1908 being Article 42. The reason for 
the insertion of Article 86 in the Act of 1871 was 
obviously the decision in Nand Coomar Shaha' s Case 
(1). But of course nothing in the Limitation Act can 
give a party a right of suit unless such a right exists 
independent of the Limitation Act Bari Nath Chat- 
terjee v. Mothur Mohun Gosivami (2). Another case 
that has been relied upon is the case of Ghunder Cant 
Mookerjee v. Bam Coomar Coondoo (3). But all that 
that case decided was that a suit will lie for bringing 
a suit in the name of a third party maliciously and 
Without reasonable or probable cause whereby the 
party against whom the action is brought sustains 
damage.' This had already been decided by the Court 
of Common Pleas in the case of Cotterell v. Jones (4). 

No case has, however, been cited before, or authority 
shown to, us to suggest that if a party maliciously and 

(1) (1870) 13 W R. 305. (3) (1874) 22 W. E. 138. 

(2) (1893) I. L, E. 21 Gale. 8. (4) (1851) 11 0. B. 713. 
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without probable cause brings a suit for a perpetual 
injunction, and succeeds at the trial but the judgment 
is reversed on appeal, he is liable in damages for the 
injury caused by the injunction. Besides, the decision 
of the Court of first instance granting the injunction 
would indicate that the suit was instituted under such 
circumstances as would induce a prudent man to act. ^ 
The want of probable cause is not to be inferred 
because of mere evidence of malice : Turner v. Ambler 
(!)■ 

The result, therefore, is that there is no case in the 
books of a suit for damages against a defendant for 
maliciously and without reasonable or probable cause 
obtaining a perpetual injunction which was subse- 
quently dissolved on appeal. The only case in which 
a suit of a similar nature was maintained with refer- 
ence to an interlocutory injunction, is Ncind Coomar 
Shako’s Case (2), the authority of which I think is 
questionable. But assuming that case to be a binding 
authority for that proposition, the interlocutory in- 
junction in the present case ceased and came to an 
end when the Subordinate Judge at the trial on the 
30 ch September 1899 granted a perpetual injunction. 
The present suit was not instituted until the 13th of 
May 1910. Under Article 42 of the Indian Limitation 
Act, 1908, time begins to run from the date when the 
injunction ceases. Any right of suit that the plaintiffs 
might have with reference to the obtaining of the 
interlocutory injunction, is therefore barred by limi- 
tation. It is further to be noticed that nowhere in 
the plaint in this suit is it stated that the suit for 
an injunction was instituted or prosecuted without 
reasonable or probable cause. It would appear, how- 
ever, that the plaintiff’s allegations in support of 
want of reasonable and probable cause are that the 
(1) (1847) 10 Q.B. 252 (2) (1870) 13 W. K. 305. 
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defendants were actuated by malice and that the suit 
for an injunction ultimately proved unsuccessful when 
the decree of this Court was set aside by His Majesty 
in Council . 

Such an allegation, however, is not a sufficient 
allegation of want of reasonable or probable cause. 
The fact that the Subordinate Judge granted the 
injunction and a similar view was taken by a 
Division Bench of this Court, although their opinion 
ultimately proved mistaken, shows that it could not 
he said that there was a want of reasonable or pro- 
bable cause in instituting and prosecuting the suit : 
see the judgment of Couch C. J. in Ghunder Cant 
Mookerjee v. Ram Goomar Coondoo (1). 

In the result I agree with the conclusion arrived 
at by the learned Subordinate Judge though for differ- 
ent reasons. The present appeal, therefore, fails and 
must be dismissed with costs. 

Richardson J. I agree that if relief is sought by 
the plaint on the ground that the previous suit, which 
was a suit for a perpetual injunction, was instituted 
maliciously and without reasonable and probable 
cause, that is not a good cause of action. Paragraph 
15 of the plaint, however, points rather to the issue 
of the interlocutory injunction as the cause of action 
on which the plaintiffs rely. The interlocutory 
injunction is treated as though it subsisted up to the 
date of the order of His Majesty in Council. I agree 
that the interlocutory injunction was ipso facto 
dissolved by the decree of the first Court granting a 
perpetual injunction and that assuming that damages 
may be claimed by suit for “ wrongfully ” obtaining 
such an injunction, the present suit, as a suit for 
damages, is barred by limitation under Art. 42 of 
(l)f 18 74) 22 W. R.-138. 
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the Schedule of the Limitation Act. As to the word 1914 
“ wrongfully,” clause (2) of section 95 of the Civil mohini 
Procedure Code of 1908 seems to contemplate the Mohan 
possibility of a suit being brought to recover compen- . v . 
sation in respect of a temporary injunction applied for 
on insufficient grounds or in a suit instituted with- Singh. 
out reasonable and probable cause. It is at the least- R ,'” AED 
doubtful whether such a suit is maintainable in the J- 
absence of an undertaking to pay compensation: 
Dhurmo Narctin v. Sreemutty Dossee (1). But if it be 
maintainable, it would no doubt be governed in regard 
to limitation by Article 42. The conduct imputed to 
the defendant in such a suit would be in its nature 
tortuous or wrongful. It is idle to say that the suit 
could not have been instituted until the determination 
of the appeal to the Privy Council. The words of 
Article 42 are clear. Time runs from the date “ when 
the injunction ceases.” 

In point of substance the damages which the 
plaintiffs say they have suffered were due principally 
to the permanent injunction granted by the Court of 
first instance and the High Court. In view of the 
result of the appeal to the Privy Council, those deci- 
sions must no doubt be regarded as erroneous but as 
the learned Subordinate Judge points out a party is 
not liable in damages for procuring an erroneous 
decision. A successful appellant is entitled under 
sub-section ( 1 ) of section 144 of the Code to such 
restitution “ as will, so far as may be, place the parties 
in the position which -they would have occupied” 
but for the decree which has been varied or reversed. • 
Sub-section (2) lays down that no separate suit shall 
be instituted for the purpose of obtaining any resti- 
tution or other relief which could be obtained by 
application under sub-section (/). I do not know 
(1) (1872) 18 W. R. 440. 
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whether the plaintiffs could have obtained any relief 
under these provisions. I am disposed to think not. 
The removal of permanent injunction restored the 
status quo ante so far as it could be restored. But 
however that may be, at any rate the plaintiffs cannot 
obtain by suit any relief which they could have 
obtained under section 141 by application. They 
cannot in this suit obtain any relief by way of resti- 
tution. 

The result is that the plaint, whatever construc- 
tion be put upon it, discloses no cause of action 
except possibly a cause of act on to which the bar of 
limitation applies. 

On the facts, so far as they appear, it would be 
very difficult to say that the previous suit was insti- 
tuted without reasonable and probable cause or that 
the temporary injunction was applied, for on improper 
or insufficient grounds. But, as I understand, we do 
not decide the appeal with reference to that consi- 
deration. 

I agree that the appeal should be dismissed with 
costs. 


S. K. B. 


Appeal dismissed. 
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Before Holmwood and Chapman JJ. 

MAHIM CHANDRA SARKAR i9u 

; v ' July 13. 

HARA KUMARI DASEE*. 

Hindu Law — Will — Construction of icill — Devise to widow— -Gift-over — 

Life interest — Absolute gift — Power of appointment — Alienation by 
gift or sale — Administration suit — Cause of action. 

A Hindu testator by Ins will provided for the performance of certain 
religious ceremonies and, devised all his moveable and immoveable pro- 
perties to his wife with power to alienate by gift or sale. . He also by the 
same will made a giftover to his daughter in the following terms : — u My 
daughter Kara Kumari shall become entitled to and possessor of whatever 
property will remain after your death and she shall enjoy the same keeping 
up and maintaining the aforesaid sheba, etc. ” The will then went on to 
say u the said daughter shall have the same rights as you have and he 
to whom ray said daughter may willingly give away those properties shall 
while possessi ng the same and keeping up and maintaining the sheba enjoy 
them.” At his death on the 11th March, 1866, the testator left him 
surviving his widow and "an only daughter, Hara Kumari. The widow, 
having obtained probate of the testator’s will, executed <>n the 19th May 
1898, in favour of tier two grand-daughters, Ilemangmi and Nagendrabala, 
born some time after the testator’s death, a deed of gift of certain properties 
acquired by her under the said will. On the 30th September, 1898, the 
widow died. In October, 1899, Mahim Chandra Sarkar, the testator’s 
nephew, dispossessed Hemangini and Nagendrabala of these properties and 
took possession of the same. On the 8th March, 1908, Hara Kumari, in 
whose favour the High Court had decided a suit brought by Mahim Chandra 
Sarkar for the construction of the testator’s will and for a declaration of 
the rights of the parties thereunder (1), executed a deed of gift in favour 

Appeals from Appellate Decrees, Nos. 2597 of 19 10, 889 of 1912 and 
1318 of 1913, against the decree of S. N. Hilda, District Judge of Pabna, 
dated May 13, 1910, affirming the decree of Durga Kanta Boy, Muusif of 
Pabna, dated Aug. 24, 1909. 

(1) (1908) 11 C. W. N. 412 ; 7 C. L. J* 540, 
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of her daughter Hemangini and, on the 8th April, 1908, she also executed 
a similar deed in favour of her other daughter, Nagendrabala, and a hob ala 
in favour of Hemangini. In suits brought for administration by Mahim 
Chandra Sarkar against Hara Kumari, who died during its pendency, for 
recovery of arrears of rent and cesses in respect of a certain darpatni 
belonging to the estate of the testator, by Mahim Chandra Sarkar against 
the darpatnidar and Hemangini and Nagendrabala and for recovery of 
possession of certain property acquired by virtue of the deed of gift from 
the testator’s widow,, by Hemangini and Nagendrabala against Mahim 
Chandra Sarkar. 

Held A that Mahim Chandra Sarkar had no cause of action and could not 
maintain the suit for administration. 

Held , also, that the testator could make an absolute gift to his daughter 
who was his reversionary heir in absolute estate and that the gift to her 
under her father’s will was an absolute gift. 

Held , also, that there was no power of appointment to the daughter 
enjoining her to nominate an heir or successor to her father’s estate. 

Held, also, that the provision for keeping up the sheba was merely a 
collateral charge on the property in whosoever’ s hands it might be and 
did not affect the absolute character of the gift. 

Brij Lai v. Suraj Bikram Singh (1) distinguished. 

Moulvi Mahomed Shumsool Hooda v. Skewukram (2), Radha Prasad 
MulUeh v. Raneemani Dassi (3), Jatindra Mohan Tagore v. Ganendra Mohan 
Tagore (4) , Mussamut Kollany Wooer v. Luchmee Pershacl (5), TJiakur Singh 
v. Nokhe Singh (6) and Ramasami v. Papayya (7) referred to. 

Held % alBO, that the patni was vested in Hemangini and Nagendrabala by 
alienation during Hara Kumari’s life, that they were Hara Kumari ’s heirs, 
the property being stridhan, and that Mahim Chandra Sarkar had no title 
whatever to any of the properties left by Hara Kumari. 

Held , also, that the widow had absolute power of alienation in derogation 
of the rights of the sole reversioner, her daughter, who was only entitled to 
the residue, that the gift by the widow to Hemangini and Nagendrabala 
'was valid and that Mahim Chandra Sarkar could hot plead his right as 
reversioner against a suit by the heirs of Hara Kumari to eject him as a 
trespasser, even though the gift should fail. 

Hara Kumari Dasi v. Mohim Chandra Sarkar (8) referred to. 
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Held , further, that the power of alienation, which, though perhaps ana- 
logous to what was known as a power of appointment in English law, could 
not be governed by the rules of English law relating to such appointments. 

Bai Motivahu v. Bai Mamubai (1) referred to. 

Second Appeals by Mahim Chandra Sarkar, the 
plaintiff in appeals Nos. 2597 of 1910 and 889 of 1912, 
and Hemangini Dasee and another, the plaintiffs in 
appeal No. 1318 of 1918. 

The facts from which these three appeals arose were 
as follows. Of two brothers, Mohan Lai Sarkar and 
Ananda Lai Sarkar, the former had one son, Mahim 
Chandra Sarkar and the latter one daughter, Hara 
Kumari. Ananda Lai Sarkar died on the 11th March 
1866, at Benares, leaving him surviving his widow, 
Ichliamoye, and his daughter, Hara Kumari. Prior to 
liis death, on the 10th Match, 1866, the deceased had 
executed a will, under which he disposed of his move- 
able and immoveable properties in the districts of 
Pabna, Murshidabad, the 21-Parganas and Benares. 
After various recitals, in the course of which the test- 
ator declared that he was the sole proprietor of liis 
share after partition of certain ancestral property, the 
owner of an eight anna share of certain self-acquired 
properties and the sole owner of certain other self- 
acquired properties, the will went on further to 
recite that the testator had no male issue, but only a 
daughter, Srimati Hara Kumari Dasee, and although 
he had given her in marriage, he felt it liis duty 
to support her, and for this reason he of his own 
free will and accord in the full possession of liis 
senses, and in sound state of temperament executed 
this will in favour of his wife. Then followed the 
operative portion of the will, under which, after 
making provision for his sradh and other religious 
purposes, the testator bequeathed his properties to 
(1) (1897) I.L.B. 21 Bom. 709. 
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Ms wife and made a gift over to Ms daughter in 
the following terms : “you will have the right and 
power to alienate by gift or sale all the aforesaid 
moveable and immoveabLe properties. My daughter, 
Hara Kumari, shall become entitled to and possessor of 
whatever property will remain after your death and 
she shall enjoy the same keeping up and maintaining 
the aforesaid sheba, etc.” After making certain pro- 
visions in the event of his wife dying before the 
institution of the sheba , the testator proceeded to 
state : — “the said daughter shall have the same rights 
as you have and he to whom my said daughter may 
willingly give away those properties shall, while 
possessing the same and keeping up and maintaining 
the sheba , enjoy them.” 

On the 24th September, 1885, Ichhamoye applied 
for and obtained probate of the will in the Court of 
the District Judge of Pabna and on the 19th May, 1898 
she executed in favour of her two grand-daughters, 
Hemangim and Nagendrabala, born some time after 
the testator s death, a deed of gift of certain immove- 
able properties acquired by her under the testators’ 
will. In July, 1898, Mahim Chandra Sarkar, applied 
for revocation of the will on the ground of forgery. 
On the 30th September, 1898, while the application was 
still pending, Ichhamoye died. The application was 
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revocation of probate proceeding. The High Court on 
the 29th January, 1908, gave judgment in Hara Kumari’ s 
appeal and allowed the appeal : Hara Kumari Dasi v. 
Mohim Chandra Sarkari}.) . On the 8th March, 1908, 
Hara Kumari executed a deed of gift in favour of her 
daughter, Hemangini. On the 8th April, 1908, she 
also executed a similar deed in favour of her other 
daughter, Nagendrabala, and a kahala in favour of 
Hemangini. On the 1st July, 1908, Mahim Chandra 
Sarkar instituted in the Court of the Munsif at Pabna 
a suit for administration and account and for the 
appointment of a receiver, and alleged, that, under the 
will of Ananda Lai Sarkar, Hara Kumari got only a 
life interest in the properties of the testator and that 
on account of her mal-administration, Mahim Chandra 
Sarkar, as reversionary heir of the testator, was entitled 
to bring this suit. The defendant contended that she 
took an absolute interest in the properties in suit 
under the testator’s will after the widow, her mother. 
This suit was dismissed by the Munsif on the 24th 
August, 1909, and also on appeal, by the District Judge 
on the 13th May, 1910. On the 6th August, 1910, Hara 
Kumari died and two days later Mahim Chandra 
Sarkar appealed to the High Court, making Hemangini 
and Nagendrabala parties respondents on the record. 


This was Appeal No. 2597 of 1910. On the 29th Sep- 
tember 1910, Hemangini and Nagendrabala filed a 
suit, against Mahim Chandra Sarkar for recovery of 
possession of certain property which, it was alleged, 
was given to Hemangini by deed of gift executed 
in her favour by Ichhamoye and of which she had 
been dispossessed by the defendant in October, 1899. 
It was contended by the defendant that Ichhamoye 
had not an absolute interest in the properties in 
question and that after Ichliamoye’s death, the 
(1) (1908) 12 C. w. N. 412 ; T C. L. J. 540. 
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defendant as reversionary heir of the testator, was 
entitled to inherit these properties which formed part 
of the testator’s estate. This suit was dismissed, by 
the Munsif on the 15th September, 1911 and also by 
the Subordinate Judge on the 21st December, 1912. 
Hemangini and Nagendrabala thereupon appealed to 
the High Court on the 18th April, 1913. This was 
appeal No. 1318 of 1913. On the 19tli December, 1910, 
Mahirn Chandra Sarkar filed a suit against one Shaslii- 
mukhi Ckowdhurani, Hemangini and Nagendrabala 
for recovery of arrears of rent and cess in respect of a 
certain darpatni belonging to the estate of Ananda 
Lai Sarkar and alleged that lie, as heir of Ananda Lai 
Sarkar, was entitled to the rent of the darpatni and 
that Hemangini and Nagendrabala were preventing 
the first defendant, who was the darpitnidar, from 
paying him the rent. The defendant’s contended that 
Hemangini and Nagendrabala got the darpatni from 
Hara Kumari, who had absolute right in the property. 
This suit was dismissed by the Munsif on the 22nd 
November, 1911 and also by the District Judge on the 
28th March , 1912. The plaintiff, thereupon, appealed to 
the High Court on the 22nd April, 1912. This was 
Appeal No. 889 of 1912. ' 

Mr. B. Chakravarti (with him Mr. B. K. Lahiri , 
and Babu Surendra Nath G-hosal), for Mahim Chan- 
dra Sarkar, the appellant in Appeals Nos. 2597 of 1910 
and 889 of 1912 and the respondent in Appeal No. 1318 
of 1913. The first appeal arose out of a suit for admi- 
nistration on the grounds of waste , and alienation. 
1 he principal question was one of construction of the 
Will in suit and ascertainment of the rights of the 
parties upon a proper construction of that will. The 
defendants respondents could not have any higher 
lights than what their mother and grandmother had 
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in the testator’s estate. The interest taken by the 1914 
mother and the grandmother on the basis of the will 
had already been defined in Hara Kumari Dasi v. Chandra 
Mohim Chandra Sarkar(l). It was held in that case Sa '! kae 

that the grandmother took a life estate with a power t Hara 

in the nature of a power of appointment. It was fur- 
ther held that the mother had the same rights in the 
properties as the, grandmother : see Mohendra Lai 
Nandi v. Rakhal Das Bishoyi(2) and Jitendra Kumar 
Chattopadhya v. Nritya Copal Mukhupadhya(3). 

Their Lordships of the Privy Council construed the 
provisions of a will similar to those in question in the 
present suit as conferring only a life estate: see 
Brij Lad v. Siiraj Bilcram Singh(4:). This power of 
appointment could not have been properly exercised 
in favour of the respondents as neither of them was 
admittedly born during the lifetime of the testator : 
see Bai Motivahu v. Bai Mamubaiib). Moreover, in 
the absence of express words to indicate an inten- 
tion to the contrary, a Hindu must be presumed not 
to intend to devise an absolute estate to a female : 
see Moulvie Mahomed Shumsool Kooda v. Shewuk- 
ram (6) and Radha Prasad Mullick v. Raneemani 
Dassi(7). If the will must be construed afresh,, then 
it must be contended that the whole intention of the 
testator was to create a trust in favour of the sheba 
of the Thakur , and that the respondents had no bene- 
ficial interest in the estate apart from the sheba and 
the estate would descend to the reversioner. 

The appeal No. 889 arose out of a suit for rent in 
respect of the darpatni of one of the properties and it 
followed the result of the administration suit. 

(1) (1908) 12 C. W. N. 412 ; (4) (1912) I. L. R. 34 All. 405 ; 

7 C. L. J. 54. 16 G. L. J. 47. 

(2) (1912)17 0. L. J. 630. 
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The appeal No. 1318 arose out of a suit based upon 
a deed of gift from the testator’s widow to one of the 
respondents who was not in existence at the death of 
the testator. This suit was rightly dismissed: see 
Jatindra Mohan Tagore v. Ganendra Mohan Tagore, 

(1) ' Mr . S. P. Sinha (with him Dr. Dwarka Nath 
Mitra), for the respondents in appeal No. 2o97 of 
1910 For the purpose of construing the will in suit, 
it would be unsafe to rely upon the construction put 
by other Courts on wills: see Brig Lai v. Suraj 
Bikram Singh (2). Maclean C. J . in the case of Hara 
Kumari Dasi v. Moliim Chandra Sarkar (3) dealt 
with only a portion of the present will, namely, the 
widow’s interest, as tlie testator’s daughter was then 
alive and there was no occasion to discuss the latter’s 
interest. Since then the daughter was dead and the 
whole of the interest under the will must be now 
construed. According to the Hindu Law the testa- 
tor’s widow must be regarded as having merely the 
life interest in his estate; with a giftover to his 
daughter, who on the death of the widow, her mother, 
took an absolute interest in the property which 
became her stridhan. Reliance was placed on s. 8- 
of the Indian Succession Act which was made appli- 
cable to Hindu wills by s. 2 of the Hindu Wills 
Act, on Jatindro Mohan Tagore v. Ganendra Mohan 
Tagore { 1) and on the Dayabhaga, Ch. IV, s. I, 23. 
The gift to a wife stood on a very different footing to 
a gift to a daughter. Where the former would take 
an estate for life, the latter would acquire a heritable 
absolute estate, unless it was cut down by words, 
of limitation. In the case of the wife she must 


(11 (1872) 9 B. L. R. 377. 

(2) (1912) I. L. R. 34 All. 405 
16 0. L. 3. 47, 


(3) (1908) 12 C. W. N. 412 ; 
7 C. L. J. 540. 
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clearly prove tliat her interest was not limited by ex- 
press terms under the will. From the fact that this 
was a gift to a female it would not necessarily follow 
that an estate for life was created ; nor would the in- 
ference lie that the daughter took the same interest 
as the wife where the gift to the daughter was in the 
same terms as the gift to the wife : see Trevelyan’s 
Hindu Law, pp. 425 and 505, Bamas xmi v. Papayya 

(1) , Massamut Kollany Kooer v. Luchmee Pershad 

(2) , Thakur Singh v. Nokhe Singh (3), Sreemuttee 
Sursutty Dassee v. Poorno Ghunder Roy (4) Koonj. 
behari Dhur v. Prone hand Putt (5), Golapchandra 
Sarkar Sastri’s Hindu Law, 4th Edn., pp. 458 and 
460, Bhobo Tarini Debya v. Peary Loll Sanyal (6), 
Saroda Sundari Dassi v. Kristo Jiban Pal (7), 
Chundermoney Dossee v. Hurry Boss Mitter (8) 
and Majumdar’s Hindu Wills Act, pp. 193—200. The 
gift to the daughter was, therefore, an absolute gift 
and the power of alienation contained in the will 
cannot be construed into a power of appointment. 
Powers of appointment must be construed with great 
reservation under the Hindu Law : see Mayne’s Hindu 
Law, 8th Edn., s. 586. 

Dr. Dwarkanath Mitra (with him Baba Tara - 
kishore Pal Ghoivdhry), for the respondents in Appeal 
No. 889. The will could not be regarded as having 
created a power of appointment according to English 
law, and powers of appointment according to English 
law were not generally applicable to Hindu wills : 
see Bai Motivahu v. Bai Mamubai (9). There was 
no power of appointment in this case for there was 
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(1) (1893) I. L. R. 16 Mad 466. 

(2) (1875) 24 W. It 395. 

(3) (1901) I. L. R. 23 All 309. 

(4) (1865) 4 W. R. 55. 


(5) (1880) I. L. R. 5 Calc. 684. 

(6) (1897) I. L. R. 24 Calc. 646. 

(7) (1900) 5 C. W. N. 300. 

(8) (1880) 5 C. L. R. 557. 


(9) (1897) I. L. R. 21 Bom. 709. 
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an absolute right of dispossession in the first instance 
and the gift over must be held in such cases to have 
no effect see In re MortlocK s Trust (1) and Brij 
Lai v. Suraj Bikrarn Singh (2) 

Balm Mohini Mohan Ghakravarti, for the 
appellants in Appeal No. 1318 of 1913. The claims of 
the appellants for recovery of possession of certain 
property, of which they had been dispossessed, was 
founded on a gift from their grandmother, the testa- 
tor’s widow. The sole question, whether the gift was 
valid, turned on the construction of the will. Under 
the will the widow had power to alienate the property 
either by sale or by gift and as donees the appellants 
were entitled to recovery and possession. 

Mr. B. Ghakravarti, in reply. The text of the 
Dayabhaga referred to on behalf of the respondents' 
in appeal No. 2597 of 1910 was also referred to in the 
course of the argument in the case of Badha Prasad 
Midlick v. Baneemani Dassee (3) ; but their Lordships 
still held against any absolute interest passing to the 
daughters. There- could not be a fresh construction 
of the will each time. There must be some finality 
in these matters. The decision 'of the Privy Council 
in Brij Lai v. Suraj Bikrarn Singh (2) applied to the 
present case which was identical with that case. 

Gar adv. vult. 

Holmwood and Chapman JJ. The question that 
arises in these three second appeals is principally one 
of interpretation of the will of one Anauda Lai Sarkar 
which has already been partially construed by a 
Bench of this Court in the case of Hara Kumari Dasi 
v. Mohim Chandra Sarkar(±). . The position of the 

(1) (1857) 3 K. & J. 456. (3) (1908) I. L. K. 35 Gale. 896 ; 

(2) (1912) I. L. R. 34 All. 405 ; L. It. 35 I. A. 118. 

16 G. L. J. 47. (4) (1908) 12 C. W. N. 412 ; 

7 C. L. J. 540. 
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parties can be seen from the following genealogical 
table — 


Sitaram Sarkar. 


Mohan Lai Sarkar 


Malum Chandra Sarkar 


Ananda Lai Sarkar. 
Ichhamoye Dasee. 

I 

Hara Kumari Dasee. 
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Hemaqgini Dasee 
and 

Nagendrabala Dasee. 

Ananda Lai Sarkar died on the lltli March 1806 • 
His widow Ichhamoye died on the 80th September 
1898. Mahim Chandra Sarkar filed a suit against 
Hara Kumari on the 19th July 1904 for the construction 
of the will of Ananda Lai, after withdrawing his suit 
for revocation of probate but still setting up very 
prominently that the will was a forgery. Maclean 0. J 
in the opening of his judgment said : “ If the suit 
had come before me, I should have dismissed it 
summarily ; but as the revocation proceedings have 
been withdrawn, the Court will deal with the question 
of the construction on the merits.” He appears to 
have held that but for the giftover to Hara Kumari, the 
will would have given the widow an absolute estate. 
Though there is no clear and absolute gift to the 
widow in the first portion of the operative clause of 
the will, the words “ you will have the right and 
power to alienate by gift or sale all the aforesaid 
moveable and immoveable properties,” would make it 
difficult to say that the widow did not take the 
property absolutely. The giftover to the daughter, 
however, follows in the following term “ my 
daughter Hara Kumari shall become entitled to and 
possessor of whatever property will remain after your 
death;” — the words are satyaban dakhalkar, or liter- 
ally, possessor with title,— “and she shall enjoy the 
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same keeping up and maintaining the aforesaid sheba, 
etc.” Later on he says, “ the said daughter shall have 
the same rights as yon have, (it should he equal 
rights), and he to whom my daughter may willingly 
give away those properties shall while possessing the 
same and keeping up and maintaining the sheba enjoy 
them ”. We have put this last clause rather more 
literally than in the translation in the report of the 
case in the books, because on this turns one of the 
main contentions that the whole will was a devolu- 
tion in trust for the sole purpose of keeping up the 
sheba and provided merely maintenance for the 
daughter, 

'the question before the Court in that case was 
what interest did the widow Ichhamoye take. The 
question before us now is what interest did the 
daughter, Hara Kumari, take, and that question does 
not appear to have been gone into in the previous case. 
The Court, however, held that the widow took for life 
with power of alienation ; but to the extent to which 
such power was not exercised the daughter took the 
property with equal rights to those conferred on the 
widow. 

On the 8th March 1908, Hara Kumari executed a 
deed of gift in favour of her daughter, Hemangini, and 
on the 8th April 1908 a similar deed in favour of 
Nagendrabala. On the same date she also conveyed a 
patni to Hemangini. 

On the 1st July 1908 Mahim Chandra Sarkar in- 
stituted the administration suit against Hara Kumari 
on the ground of waste and it is out of this suit that 
appeal 2597 of 1910 arises. On the death of Hara Kumari 
in August 1910, her daughters remained on the record 
as respondents having been brought on previously as 
assignees of the property during her life time. On the 
29th September 1910 Hemangini and Nagendrabala 
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filed a suit to recover possession of the property on the 
basis of a gift to Hemangini by her grandmother 
Iclihamoye. This is the subject of appeal 1318 by 
Hemangini against whom the lower Courts decided 
that Ichhamoye only having a life interest could not 
make a gift to a person not in existence at the time of 
her husband’s death and that the property therefore 
oh her death went to the reversioner. On the 19th 
December 1910, Mabim Chandra Sarkar filed a rent 
suit against the darpatnidars of Hemangini making 
Hemangini and Nagendrabala parties. Out of this the 
appeal 889 arises. 

We will deal with the main question first, which is 
what interest did Hara Kumari take under her father’s 
will. To decide this it is necessary to go more fully 
into the will than was done by this Court on the previ- 
ous occasion. The learned Judge in the lower Appel- 
late Court has somewhat light-heartedly held in the 
appeal in the administration suit that under the con- 
struction put by this Court in 1908 upon the will the 
present defendant takes the estate absolutely, hold- 
ing as we have seen erroneously that the judgment in 
that case was exhaustive. But it is obvious that no 
question of the nature of Hara Kumari’s estate was 
either raised or decided in that case. The sole question 
before the Court was the nature of the widow’s estate. 

Turning therefore to the will itself we find that the 
testator clearly recites that the family had ancestral 
zemindari in Pabna district, that there were seven 
brothers of whom the testator and Mohan Lai Sarkar, 
the father of the present appellant, alone survived, that 
one brother died childless and the names of the widows 
of the other four are given together with the minor 
son of one of them. He then recites that on the 11th 
Ashar of the current year they determined their shares 
in equal parts and after putting them into writing they 
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are in enjoyment separately and that the testator with 
money acquired in his service as sheristadar had pur- 
chased certain taraf ("estate) and gave 2 annas share 
of the said estate to his brother Mohan Lai, six-annas 
share to the brother’s widow who had a son and re- 
served the remaining eight annas share of his own self 
acquired property to himself. He then recites that he 
has also acquired by his own exertions money by 
service with which he had acquired two pucca houses 
at Bhowanipur, Calcutta, the Murshidabad property 
where he was the slieristcular , and Government paper, 
etc., etc., in which his brother, his nephew or his 
brother’s widows have no concern. He then proceeds 
to recite that he has no male issue but only a daughter 
named Hara Kumari, and although he has given her 
in marriage he felt it his duty to support her. For 
this reason he executes this will in favour of his wife 
Ichliamoye; and then follow the terms which have 
already been discussed and which appear to us to 
amount to an absolute gift as far as the daughter is 
concerned, whether it be regarded from the point of 
view of the clear provisions of Manu and the Daya- 
bliaga that a gift to a daughter makes the property 
her stridhan and the principle that the bequests of a 
Hindu will follow the Hindu law of gift, or whether 
it be regarded as a life estate to the widow with 
remainder to a single living daughter with no limit- 
ation to her ownership except the charge on the 
estate to keep a certain sheba or religious endowment. 

Against this view three main contentions are taken : 
first , that the Privy Council has modified the rule of. 
the Dayabhaga by laying down in more than one case 
that a Hindu must be presumed not to intend to allow 
his estate to descend in the female line unless there are 
express words to indicate such intention; secondly, 
that there is a power of appointment given to the 
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daughter enjoining her to transmit the estate to some 
unknown person, and if that person was not living at 
the time of the testator’s death the estate goes to the 
reversioners; and, thirdly , that the whole object of the 
will was to create a trust in favour of the shebn and 
that the respondent had no beneficial-interest in the 
estate apart f rom the sheba which reverts on her death 
to the reversioner. 

Reliance is placed for the plaintiff appellant upon 
the case of Brij Led v. Surety B Her am Singh (1) which, 
it is contended, is on all fours with this case. A more 
clearly distinguishable case can hardly he imagined, 
for there the lady was given no estate in terms and she 
was vested with the power of appointing an heir to the 
testator either in her life-time or by will. There, as the 
Judicial Commissioners pointed out, the words of the 
disposition to the two ladies are identical. Here they 
are markedly and, in our opinion, intentionally differ- 
ent, and as the learned Judicial Commissioners pointed 
out in order to ascertain the intention of the testator 
former wills cannot be looked at. All we can derive 
from the consideration of cases concerning other wills 
are principles of construction applicable to all wills. 
One of these principles which is cited by the Judicial 
Commissioners in the rule of the Privy Council in 
Moulvie Mahomed Shumsool Hooda v. Shewukram (2), 
is that in construing the will of a Hindu it is not im- 
proper to take into consideration what are known to be 
the ordinary notions and wishes of Hindus with regard 
to the devolution of property. It may be assumed that 
a Hindu generally desires that an estate, especially an 
ancestral estate, shall be retained in his. family, and it 
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women clo not take an absolute estate of inheritance 
which they are enabled to alienate. 

But wliat are the facts we have here ? The recitals 
as to the nature of the property in the will are not 
disputed, although it is faintly suggested that there 
was no actual partition. The major portion of the 
property is not ancestral. It is the separate property 
of the testator. He says that his object was to make 
provision for his daughter. She was then married, 
but too young to have children ; subsequent to his 
death she had two daughters. He had therefore every 
reason to hope she might have sons, and he must be 
presumed to have known as a Judge’s sheristadar 
that a bequest by a father to a daughter is under the 
Hindu law an absolute estate, and by his conferring 
an absolute power of alienation on the daughter subject 
to the sheba, he must have intended contrary to the 
general presumption and practice of Hindus to confer 
an absolute right of inheritance on the daughter. We 
cannot hold that, when their Lordships of the Judicial 
Committee speak of a general rule in connection with 
Hindus’ knowledge that women do not take an 
absolute estate of inheritance which they are able to 
alienate, they meant a rule of Hindu law ; since we 
know that the rule of Hindu law with regard to gifts 
to mothers and daughters is the reverse. The judg- 
ment delivered in the Judicial Committee by Sir 
Andrew Scoble in the case of Radha Prasad Mullick 
v. Raneemani Dassee (1) does not carry the contention 
any further since he merely cites with approval the 
previous dictum of the Privy Council in Moulvie 
Mahomed Shumsool Hooda v. Shewukram (2) and 
found that in the case then before their Lordships 
the testator had clearly succeeded in showing that 

(1) (1908) I. L. R. 35 Calc. 896 ; (2) (1874) L. R. 2 I, A. 7. 

L. R. 35 I. A. 118. 128. 
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bis daughters were not to have more than what is 
generally known to be a woman’s estate in his prop- 
erty. On the principles laid down by Wills J. in 
the case of Jatindra Mohan Tagore v. Ganendra 
Mohan Tagore (1), a daughter being a person to whom 
the testator can under the Hindu law give an estate 
of inheritance, if the will shows that it was intended 
that she should have the estate of inheritance a benig- 
nant construction is to be used even if the language is 
ungrammatical or mistaken as to name or description, 
or in any other manner incorrect provided it suffi- 
ciently indicates what was meant, that meaning shall 
be enforced to the extent and in the form which the 
law allows. It is idle to contend that the use of the 
words “a man” in the judgment excludes females 
whom the Hindu law allows to take such bequests. 
There is no universal presumption with regard to 
mother or daughter that in every case the estate she 
takes is less than would be taken by a male: see 
Mnssamut Kollany Kooer v. Luchmee Pershad (2), 
Thakur Singh v. Nokhe Singh(3), Ramasami v. 
Papayya (4). In the case of Bai Motivahu v. Bai 
Mamubai (5), their Lordships of the Judicial Com- 
mittee held that decided cases too numerous to be 
now questioned have determined that the testamen- 
tary power exists, and may be exercised at least within 
the limits which the law prescribes alienation by gift 
inter vivos. The case was in many respects similar 
to the present case, and their Lordships say it appears 
to them to follow from the first taker (who is the 
widow) being allowed to have only a life interest that 
her possession is sufficient to complete the executory 
bequest which follows the gift for life. 

(1) (1872) 9 B. L. R. 377, 395. (3) (1901) I. L. R. 23 AIL 309. 

(2) (1875) 24 W R. 395. (4) (1893) I. L. R. 16 Mad. 466. 

(5) (1897) I. L. R. 21 Bom. 709. 
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It is sought to distinguish this case, because there 
was a power of demise by will given to the daughter. 
But the only distinction is that in consequence of 
such power being given, the daughter did not take 
an absolute estate; but there was no principle of 
Hindu law which stood in the way to prevent the 
testator from substituting his daughter for himself as 
the person empowered to designate a person who was 
alive at the time of the testator’s death. In the will 
before us we can find no such power to designate 
an heir to the testator. The daughter has absolute 
power, subject to the trust, to alienate the whole prop- 
erty to whomsoever she please. This is an absolute 
estate which takes effect on the death of the life 
tenant. We find, therefore, that there is nothing in 
the decision of the Privy Council to derogate from 
the rule of Hindu law that the father can make an 
absolute gift to his daughter, and that there was no 
power of appointment to the daughter enjoining her 
to nominate an heir or successor to her father’s estate, 
and thirdly that the provision for keeping up the 
sheba was merely a collateral charge on the property 
in whosoever’ s hands it may be and did not affect the 
absolute character of the gift. That being so the 
plaintiff calling himself the reversioner has no cause 
of action and cannot maintain the suit for administra- 
tion against the respondent. 

But it is argued that the shebaitship passes by 
law to the reversioner on the death of the last shebciit. 
This point cannot arise in this appeal since the suit 
for administration was brought in the lifetime of 
Hara Kumari ; nor do we think that any specific estate 
was devised for the purpose of the alleged sheba. It 
is evident from the will itself and from the translation 
cited by 
several 
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together as shebas. No specific, sum is assigned to any 
of them and the injunction appears to go no further 
than the expenditure of a reasonable amount on them. 
These objects were no doubt a charge on the property ; 
but the property was not Left in trust for those objects 
alone, nor can the reversioner in face of the lady hold- 
ing an absolute estate sue either herself or her heirs 
for administration of the property as trust property. 

The appeal No. 2597 of 1910 therefore must be 
dismissed with costs. 

Appeal No. 889, which arises out of the rent suit 
against the darpa tnidars of Hara Kumari’s daughters 
brought on the record after her death, must be dis- 
missed on the same considerations, first , because 
the patni is vested in the defendants by alienation 
during Hara Kumari’s life, and, secondly , because they 
are Hara Kumari’s heirs, the property being stridhan 
and the plaintiff had no title whatever to any of the 
properties left by Hara Kumari. Appeal No. 889 of 
1912 must therefore also be dismissed with costs. 

As regards appeal No. 1318 of 1913, the case is 
somewhat different. There the respondent Mahim 
Chandra Sarkar has got possession of the property 
which was given to Hemangini by her grandmother 
Ichhamoye who had only a life interest. But upon 
the death of Ichhamoye the property did not revert 
to Mahim Chandra Sarkar as the reversioner of her 
husband because he had already made a valid bequest 
of it to his daughter Hara Kumari. She was there- 
fore the sole reversioner and the property being 
vested in her and having descended to her heirs their 
title cannot .be extinct if they sue within 12 years 
of her death or within 12 years of Mahim Chandra 
Sarkar’ s assumption of adverse possession. It is 
therefore necessary to see when the plaintiffs were 
dispossessed. This was ip Kartik 1306 corresponding 
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to October 1899. They brought their suit on the 29th 
September 1910 well within 12 years o£ their dis- 
possession. 

The error committed by the lower Courts in 
deciding this suit appear to us to be that they errone- 
ously held that the defendant Mahim Chandra Sarkar 
was the reversionary heir of Iehhamoye’s husband 
Ananda Lai Sarkar. Admittedly, this appeal depends 
like the others on the question of the construction of 
Ananda Lai’s will, and if Hara Kumari was Ananda 
severs i onary lie i r in absolute estate as has been 
held in the other cases, it is cleai 1 that the defendant 
respondent can have no title whatever as reversioner 
to Ananda LaTs estate. The estate vested in Hara 
Kumari and has descended to the plaintiffs and the 

defendant is a pure tresspasser. 

The only difficulty is that they claimed possession 
on the basis of the gift from Ichhamoye which, it is 
said, failed on her death, if the estate Ichhamoye took 
was the ordinary estate of a Hindu widow. But we 
agree with Maclean C. J., that the estate she took was 
something more than this and that there is no reason 
why she should not take the life interest 'plus the 
power of alienation which, though ; perhaps analogous 
to what is known as a power of appointment in 
English law cannot be governed by the rules of 
English law, relating to such appointments. The 
Privy Council in Bai Motivahu v. Bed Mamubai (1) 
expressly says that there is no application of the 
English law of powers to Hindu wills. In ordinary 
life-estates of Hindu widow, the gift of the widow 
would be taken not from her but from the testator ; 
but here she had absolute power of alienation in 
derogation of the rights of the sole reversioner her 
daughter who was only entitled to the residue. It 
(1) (1*97) I. L. B. 21 Born. 709. . 
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would be idle to say that all alienations which 
Ichhamoye may have made to strangers of her own 
free will are recoverable by the defendant respondent 
as reversioner.. They are recoverable if at all only by 
Hara Kumari and her heirs. 

We think, on the construction we have put on the 
will, the gift to Hemangini and her sister was valid 
and that the defendant respondent cannot plead his 
right as reversioner against a suit by the heirs of 
Hara Kumari to eject him as a trespasser, even though 
the gift by which they originally obtained title 
should fail. Before they brought the suit they had 
added to it a better title which concludes the defendant 
who has no title whatever. To hold otherwise would 
be to interpret the will in one sense in two of these 
appeals and in different sense in the third. 

For all these reasons, Appeal No. 1318 of 1913 is 
decreed and the plaintiffs are declared to be entitled 
to recover whatever portion of the property claimed 
appertains to the estate of Ananda Lai Sarkar as set 
out in the will unless it had already passed out of the 
estate before the date of the gift. To decide these 
questions it is necessary to remand the case to the 
lower Court for a decision on issues Nos. 9 and 15 
which were not decided by the judgment in appeal. 
The lower Appellate Court will decide these t issues 
if there is evidence on the record in regard to them, 
otherwise it will itself take such evidence or cause 
it to be taken by the Court of first instance and make 
a decree according to the directions contained in this 
judgment that the plaintiffs do recover the lands to 
which they may be entitled under our judgment with 
costs in proportion to their success. 

o. M. 

Appeals Nos. 2597 of 1910 and 889 of 1912 dismissed. 

Appeal No. 1318 of 1913 allowed. 

42 
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PRIVY COUNCIL. 


March 30, 31; 
April 3, 7, 
28,29; 
July 22. 


EKRADESHWAR SINGH 


JANESHWARI BAHUAS1N. 

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Hindu Laic— Custom— Babuana and sohag grants— Proof of Custom — _ 
Custom excluding females from succession in Darbhanga Raj family 
estate— Custom of exclusion not only from succession to Raj, but extend- 
ing to succession in collateral branches of family— Custom effective 
notwithstanding partition had taJcen place in family branch. 

In a suit by one of two brothers in a junior branch of the family of 
the Darbhanga Raj (an estate governed by the rule of male lineal primo- 
geniture) against the widow of the other brother for possession of her 
deceased husband’s property, on the ground that widows were by the 
custom of the family wholly excluded from succession, not only to the 
Raj itself, but also in the collateral branches of the family : — 

Held, that there was on the evidence a valid custom established in the 
junior branch of the family to which the parties belonged that widows did 
not inherit babuana properties, and that the succession in the case of sohag 
grants was governed by the same custom as governed the succession in the 
case of babuana grants. The custom applied in this case notwithstanding 
a separation and partition of the property which had been effected between 
the plaintiff and Ids brother ; and consequently on his brother’s death the 
plaintiff became entitled to such of the estate of his deceased brother as 
consisted of babuana and sohag properties, together with accretions which 
had been made to the former property. 

Held, also, that the custom was strongly supported by instances in the 
family of widows, who would otherwise have been entitled to a Hindu 
widow’s interest, having been excluded from, or not having claimed, 
possession of property on the death of their husbands ; and that the 
custom being proved to be well-established could not, under the circum- 
stances, be defeated by the fact that in one instance, as the evidence 
showed, it was not enforced. 

* Present : Lord Moulton, Lord Parker of W addington, Sir John 
Edge and Mr. Ameer Ali. 
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Words used in the babuana and sohag grants, u auras putra pautradile 1914 
were held not to be words of general inheritance which would include g KRADESHWAR 
female as well as male heirs, but words of limitation consistent with the Singh 

custom which excluded females from succession under babuana and sohag v. 

grants which could not be made under the ordinary Hindu (.in this case the 
Mithila) law. 

Ram Lall Hooker jee v. Secretary of State for India (1) referred to. 

Appeal 50 of 1912 from a judgment and decree (2nd 
August 1909) of the High Court of Judicature at 
Calcutta, which reversed a judgment and decree (15th 
August 1908) of the Court of the Subordinate Judge of 
Bhagalpur. 

The plaintiff was the appellant to His Majesty in 
Council. 

The suit giving rise to this appeal was brought to 
recover certain babuana and sohag properties of the 
plaintiff’s deceased brother, Janeshwar, from the 
respondent that brother’s widow as defendant by 
virtue of a kulaclxar or custom existing in the Dar- 
bhanga Eaj family by which females are excluded 
from inheritance. 

The custom alleged by the plaintiff was that the 
Raj descends according to the rule of lineal primogeni- 
ture to the eldest son of the last holder, while to the 
other sons are given properties called babuana grants 
for their maintenance and support, and that in the 
event of the Raja dying without any male issue 
natural or adopted, his younger brother, and in the 
absence of a brother his nearest agnate, succeeds to 
the Raj to the exclusion of widows and other females ; 
that tbe babuana properties, though granted to a 
younger brother, always stand in the name of the 
Maharaja for the time being, he being recorded in tbe 
Collectorate as the proprietor, so that the properties 
remain part and parcel of the Raj ; that the Maharaja 

(1) (1881) i. L. E. 7 Calc. 304 : L. E. 8 I. A. 46. 
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1914 for the time being pays the Government revenue and 
EkrIdeshwar other public demands with respect to the properties 
Singh granted, and he, in his turn, realises the same from 
Janesuwari the grantee or his successor in the male line, and, on 
Bahuasin. extinction of heirs of the grantee in the male line, 
the properties granted, and all acquisitions made from 
the income thereof revert to the Raj ; that by virtue 
of the custom, in the event of the death of any male 
descendant in the male line of any grantee to whom 
the bctbuana grant has been made without any male 
issue, natural or adopted, his nearest agnate from 
among the male descendants in the male line succeeds 
to the babuana grant with all accretions thereto. 

With regard to sohag properties (grants to female 
members of family) the rule of succession, it was 
alleged, is the same as that of babuana grants the 
villages granted to females of the Raj family descend 
to the males of their bodies in the male line, and 
similarly on failure of male issue, those villages revert 
to the Raj. 

The plaintiff’s case is that he and his brother 
Janeshwar Sing inherited from their father Maharaj 
Kumar Babu Nitreshwar Singh the babuana proper- 
ties granted to him, and also acquisitions made out of 
the income of the said babuana properties ; that their 
mother, Netrobati Bahuasin, was given some prop- 
erties called sohag properties at the time of her 
marriage which devolved upon them at her death; 
that she died on 29th March 1879, and Nitreshwar 
Singh, her husband, died on 31st July 1883 ; that 
the two brothers, the plaintiff and Janeshwar, were 
minors, and their properties during their minority 
were managed and looked after by the late Maharaja of 
Darbhanga, Sir Laclimeshwar Singh ; that the plaintiff 
on attaining majority took over the management of the 
properties of both himself and his brother including 
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the sohag properties which at that time belonged 1914 
jointly to them ; that after Janeshwar Sing attained ekradb8hwar 
his majority, the brothers, in conseqtience of dis- Singh 
agreement between them, separated and divided the Janeshwari 
properties, including sohag , but without prejudice to Bahuasin ' 
their coparcenary right as junior members of the 
Darbhanga Raj family ; that Janeshwar Singh died on 
18th April 1906, without any male issue, leaving only 
his brother the plaintiff, and his widow, Janeshwar! 

Bahuasin, the defendant ; and that according to the 
kulachar or family custom observed in the Darbhanga 
Raj family and also in those of the branches thereof, 
the defendant had no right or title to the estate left 
by her husband, and the plaintiff as the surviving 
male heir in his own branch of the family of the 
Darbhanga Raj, was entitled to succeed to, and to the 
possession of the estate left by the defendant’s husband, 

Janeshwar Singh. 

The defendant’s case was that though there was a 
kulachar or family custom affecting the succession to 
the Darbhanga Raj itself, there was no such custom 
which governed or affected the devolution or succes- 
sion of or to babuana or sohag properties, and that 
they were governed in this case by the Mithila school 
of Hindu law ; that there was no kulachar or family 
custom in the family of the Darbhanga Raj by which 
females, either widows or daughters, or heirs in the 
female line were excluded from succession to babuana 
properties, or that the succession thereto was res- 
tricted to heirs male, or that on the extinction of such 
heirs, the property reverted to the Raj. The defend- 
ant contended that babuana properties were separate 
self-acquired properties, and not ancestral, in the 
hands of the original grantee, and were subject to 
alienation by him by will, and stated that Nitreshwar 
Singh by his will, dated 31st July 1883 devised all 
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his said properties, including both the babuana and 
sohag properties with accretions thereto purchased 
by him, to his two sons, the plaintiff and Janeshwar 
Singh, in equal shares. She contended also that the 
effect of tbe partition between the plaintiff and her late 
husband was to make entirely separate the properties 
respectively allotted to each of them ; that no knlachar 
or family custom attached to them ; and that she, as 
the heiress of her husband, was entitled to the said 
properties, and that the suit ought therefore to be 
dismissed. 

The Subordinate Judge found that Nitreshwar 
Singh held the properties in suit under a babuana grant 
from the Raja- of Darbhanga ; and held “ that there is a 
valid custom in the junior branches of the Raj family, 
including the branch to which the parties to the suit 
belong, that widows do not inherit babuana proper- 
ties”; and “that there is a kulachar governing the 
succession and inheritance to sohag property just the 
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Judge that the plaintiff aud Janeshwar were complete- 
ly separated in interest before Janeshwar’s death, and 
that the plaintiff could not consequently succeed by 
survivorship. They held that the evidence adduced 
on the part of the plaintiff, which they discussed in. 
detail, did not prove that there was any family custom 
with regard to babuana properties in general, nor any 
customary incident attached to the lands in suit 
which would exclude a widow from inheriting the 
separate estate of her husband. They also pointed 
out that the plaintiff had failed to prove that the 
terms of the grant, to Nitresli war Singh in any way 
supported his claim. In that view it became im- 
material to consider any question as to the devolution 
of the property under the will of 1883, or as to the 
distinction between the various classes of the lands 
claimed. The High Court also found it unnecessary to 
consider either the objections taken on behalf of the 
defendant to the admissibility of much of the evidence 
relied upon by the Subordinate J udge, or the evidence 
given on her behalf. 

In the result the defendant’s appeal was allowed 
and the plaintiff’s appeal and suit were dismissed. 
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On this appeal, 

Sir H. Erie Richards , K. G., and A. M. Dunne, for 
the appellant, contended that the kulachar or family 
custom alLeged was fully established by the evidence 
on the record ; that it governed the succession to both 
babuana and sohag properties, and all the accretions 
thereto ; and that the partition of the said properties 
between the appellant and -his brother did not dis- 
place or affect the custom as a rule of succession in 
the Darbhanga Raj family. Both babuana and sohag 
properties descended only in the male line, and could 
be held only by males by the custom of the Eaj. 
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Reference was made to Gunesh Butt Singh v. Mohesh - 
war Singh (1). The evidence showed that the pro- 
perties could not be held by a female : if there was a 
failure of male heirs entitled to hold them, the pro- 
perties reverted to the Raj The grant of property as 
babuana to a junior member of the family did not 
change the property from being ancestral, nor make ' 
it self-acquired ; and the grantee was not entitled to 
alienate it in such a manner that it could not revert 
to the Raj on failure of male heirs : Ram Chandra 
Marwari v. Mudeshwar" Singh (2) was referred to. 
The respondent says there is nothing which covers 
the case of the widow of a separated brother, but the 
appellant contends that the custom if proved applies 
to the collateral branches of the family as well as to 
the direct line, and would exclude all females from 
inheriting. Any partition, moreover, could not have 
the effect of a partition under the ordinary Hindu 
law, but could only be an arrangement between the 
males then being maintained by the grant, always 
subject to the reversion of the property to the Raj : see 
Durgadut Singh v. Rameshwar Singh (3) and Lalit- 
esivar Singh v. Bhabeswar Singh (4). The partition 
in the present case was explained as having been 
made for the convenience of the brothers. Instances 
in the family were referred to in which the alleged 
custom had been observed ; and in which widows who, 
had there been no such custom, would have been 
entitled to and would have obtained possession of a 
widow’s interest* in property, had been excluded from 
or had not claimed any such interest on the death of 
their husbands. Ghanlata’s case was a departure from 
the custom. She might have been given maintenance 

Cl) (1855) 6 Moo. I. A. 104. (3) (1909) I. L. R. 36 Gale. 943, 952 : 

(2) (1900) I. L. R. 33 Gale. 1158. L. R. 36 I. A. 176, 181. 

•(4) (1908) I. L. R. 35 Calc. 823. 
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bat she was allowed to have possession of the prop- 
erty. Her admission, in the ekrarnama which she ] 
executed that she had no right to inherit was, it was 
submitted, an admission of the custom, though she 
had held contrary to it. She was allowed to hold by 
sufferance and not by right. It was not an abandon- 
ment of the custom, but a revival of it by the same 
person who broke it. The respondent had not given 
in evidence any instances where a widow, a daughter 
or a daughter’s son had inherited babuana or sohag 
property. 

The High Court, it was contended, had wrongly 
excluded as inadmissible the deposition of the late 
Maharajah Sir Lachmeswar Singh given in the case of 
Rammunclun Singh v. Janki Koer (1) as to the exis- 
tence of the custom alleged; that evidence was, it 
was submitted, admissible under section 13 of the Evi- 
dence Act (I of 1872). The evidence was discussed as 
to the custom, aud, on the question whether the pro- 
perty in dispute descended by the custom or by the 
ordinary Hindu law, it was contended that the custom 
was sufficiently established by the evidence. Hindu 
law was based on custom : if a custom was established 
in any family or district it was Hindu law, so far 
as that family or that district was concerned. Rama- 
kanta Das Mahapatra v. Shamanand Das Moha- 
patr l (2) was referred to. The judgment of the Sub- 
ordinate Judge should be restored. 

DeGruyther, K. G., and Kenworthy Brown , for the 
respondent, contended that the High Court had rightly 
found that the custom excluding females was not 
proved, and the decision to the contrary of the Sub- 
ordinate Judge was based greatly on inadmissible 
evidence. The respondent’s right of inheritance was 
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not excluded by any family custom, or by any custom- 
ary incident attaching to the land, or by the condi- 
tions on which the grants were made. The Darblianga 
Raj was an estate governed by the rule of primo- 
geniture, that is, it was held by a single male heir, and 
was for that reason impartible : Gunesli Dutt Singh v. 
Moheshur Singh(Y) was referred to. The babuana and 
sohag grants were for the maintenance of the junior 
members of the family, as the younger sons or brothers 
of the Maharajah, who did not succeed to the Raj. 
Such grants were made in satisfaction of all clams to 
maintenance, and any one who had such a grant held 
the property granted just as any other heir to do what 
he liked with. It remained in name part of the Raj 
property, but the grantee had, subject to that, an abso- 
lute estate in it, and was governed by the ordinary 
Hindu (in this case the Mitliila) law ; and the property 
did not remain ancestral but became self-acquired. As 
to tiie difference between ancestral and self-acquired 
property, reference was made to Mayne’s Hindu Law 
(7th Ed.), page 833, paragraph 270, page 318, paragraph 
275 and page 731, paragraph 510. The fact that by cus- 
tom females were excluded from succession to the Raj, 
did not necessitate that such a custom, was applicable 
to babuana or sohag property granted to a junior 
member of the family for maintenance. There was 
not the same reason for it, as in the case of the Raj 
itself. The custom, it was submitted, was not binding 
on a collateral branch when the members of it were 
joint. Such a custom had never been so applied, and 
to make it applicable it would have to be proved like, 
any other custom. The property granted as babuana 
and sohag was subject to be partitioned as had been 
done in this case. Every member of the grantee’s 

(1) (1855) 6 Moo. I. A. 164. 
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family had a right to claim partition : see Mayne’s 1914 
Hindu Law (7tli Ed.), page 632, paragraph 469. There kkeareshwar 
was also a right of alienation as to which Mayne’s S ™ GH 
Hindu Law, 7th Ed., page 415, paragraph 321, was Janeshwari 
referred to. Even if it were not partible, it -was not Bauoasin - 
necessarily inalienable : see Durgadut Singh v. 
Rameshivar Singh (1) ; and the same case before the 
High Court, Rameshivar Singh v. Jibender Singh (2). 

There was no suggestion in the present case that the 
property was inalienable : any one contesting it must 
show a custom prohibiting alienation. Reference was 
made to Lalitesivar Singh v. Bhabeswar Singh (3) ; 
and Ram Chandra Manoari v. Mudeshivar Singh (4) 
which showed that babuana property could be taken 
in execution of decree. Where there has been a 
separation and partition in a branch of the family, 
as in the present case, there is nothing, even if 
the custom was proved as to the succession to the Raj 
itself, to show that a widow of a separated brother 
may not hold the property for a widow’s estate. 

That, in fact, was done by Ghanlata in whose case in 
the Darblianga family the alleged custom was not 
enforced. It is because in the absence of any custom, 
that is, by the ordinary Hindu law, the widow would 
succeed, that the appellant has set up a custom to 
exclude her ; why the custom, if it existed, was not 
enforced in Glxanlata’s case is not shown ; it amount- 
ed, it was submitted, to a deviation from, if not an 
abandonment of the custom : Ghanlata’s admission 
should not be taken as supporting the custom. Refei’- 
ence was made to Rama Kanta Das v. Chowdhry 
Shamanand Das (5). Objection was made to the 
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admissibility as evidence of certain documents such 
as depositions, petitions, pleadings and judgments 
in other suits, sanads and letters, among them the 
deposition of the late Maharaja of Darbhanga, Sir 
Laehmeswar Singh, and of the present Maharaja 
Sir Rameshwar Singh ; and the Evidence Act (I of 
1872) sections 13, 21 and section 32, sub-section (4); and 
Miller v. Madho Das (1) were referred to. It was 
also contended that the terms of the babuanci and 
sohag grants were such as not to exclude females from 
inheriting. The words used were “ auras putra 
poutradik” equivalent to “ from generation to gener- 
ation,” and they wrnre, it was submitted, to be inter- 
preted as being words of general inheritance which 
would include female heirs as well as male heirs ; and 
the case of Iiam Lai Mookerjee v. Secretary of State 
for India (2) was cited. The onus of establishing the 
custom was on the appellant. Property may be im- 
partible and yet women be entitled to inherit ; and 
the general law must prevail unless a custom exclu- 
ding females has been proved: see Ram Nundun 
Singh v. Janki Koer (3). The instances cited for the 
appellant and claimed as having been observances of 
the custom, and therefore, strong evidence of it 
were discussed, and it was contended that they were 
not sufficient to establish the custom set up. As to 
the nature of customs and how they must be proved, 
and every deviation from the ordinary Hindu law be 
established as a custom, reference was made to 
Mayne’s Hindu Law (7th Ed.), page 58 and page 758, 
paragraph 527 : Neelkisto Deb Bar mono v. Beer 
Ghunder Thakoor (4) ; Muhammad Kamil v. Imtiaz 

(1) (1896) I. L. B. 19 All. 76, 92 : (3) (1902) I.L.R. 29 .Calc. 828, 852 : 

,L. R. 23 I. A. 106, 116. L. R. 29 I. A. 178, 193. 

(2) (1881) L L. R. 7 Calc. 304 : (4) (1869) 12 Moo. I. A. 523, 541. 

L. R. 8 I. A. 46. 
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Fatima (1) ; and Garuradhwaia Prasad v. Superun - 
dhwaja Prasad (2). The High Court, it was sub- 
mitted, rightly held that the custom set up was not 
established. 

Sir Erie Richards , K. G., in reply, referred to the 
Evidence Act (I of 1872) section 157 as to corrobora- 
tion of witness by proof of former statement made by 
him as to the same fact : Moliesli Chunder Dhal v. 
Satrughan Dhal (3) per Lord Macnaghten. Women 
have been excluded who would have inherited under 
the ordinary Hindu law ; and that was by the custom 
now set up. [De Gruyther , K. C., referred to Shco 
Partab Bahadur Singh v. Allahabad Bank (4), as 
to the devolution of woman’s property (stridhan)]. 
Trevelyan’s Hindu Law, pages 430, 439 ; and Evidence 
Act (I of 1872), sections 13, 32, 48 and 49. [Sir John 
Edge referred to section 68 as to proof of a document 
requiring attestation. Mr. Ameer Ali referred to 
Ameer Ali and Woodroffe’s Law of Evidence (4th Ed.), 
page 219, thar evidence of the statements of a deceased 
person as to a custom in a family must, to be admis- 
sible, have been made before any controversy arises 
on it]. It was submitted that the custom alleged had 
been proved, and the terms of the sanad were also 
relied on as supporting it. One case against the 
custom was not sufficient to destroy it. 
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The judgment of their Lordships was delivered 'by 

Sir John Edoe. The suit in which this appeal to 
His Majesty in Council has arisen was brought on 
the 20th December 1906, in the Court of the Subordi- 
nate Judge of Bhagalpur, by JBabu Ekradesliwar Singly 


July 22. 
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1914 who is the appellant here, against Musammat Janesli- 
Ek — wab wari Bahnasin, who is the widow of the plaintiff’s 
Singh younger brother, Babu Janeswar Singh. The plaintiff 
Janeshwaei and his brother were sons of Netreshwar Singh, 
Bahdasin. w p 0 was younger son o£ Maharaja Rudar Singh of 

Darblianga. 

The plaintiff claimed a declaration that he was 
entitled to the properties in suit which were owned 
by and in the possession of his deceased brother, 
a decree for possession of those properties, for mesne 
profits, and other reliefs. The property claimed 
consisted of the share which the plaintiff’s brother 
had obtained on a partition between them of immov- 
able property which had been granted by a babuana 
grant to their father, of immovable property which 
had been granted by a sohag grant to their mother, 
of immovable property alleged to be accretions to the 
babuana property, and of accumulations. The plaint- 
iff’s claim was based on an alleged custom in the 
family of the Darblianga Raj by which widows and 
* other females were excluded from all rights to the 

possession of lands held under babuana grants or 
sohag grants. It was alleged by the plaintiff that 
the properties which bad been purchased by his father 
and by liis'brother had been purchased with profits 
which had been derived from the babuana property 
and were to be treated as accretions to that property. 
The defendant, who was in possession, denied the 
existence of any such custom and by her written 
statement put the plaintiff to proof of his title to 
possession. 

The Darblianga Raj is an ancient and impartible 
Raj, and by the kulachar, or family custom, the right 
of succession to the gaddi and to the properties of 
the Raj Reasat descends according to the rule of lineal 
primogeniture. The younger sons of a Maharaja of 
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Darblianga are styled Balms, and by tlie Kulachar 
each younger son is entitled by way of a babuana 
grant to a portion of the Raj Reasat for the main- 
tenance of himself and his male descendants in the 
male line, and the wife of a younger son of a Maharaja 
of Darblianga gets, by way of a sohag grant, the 
usufruct of a portion of the Raj Reasat for the 
maintenance of herself and her male descendants in 
the male line. In each case the property, village or 
villages, granted, continues to form part of the Raj 
Reasat, from which it is never separated ; it is entered 
in the Government Revenue Registers under the 
name of the Maharaja for the time being of Darblianga 
as the proprietor, and the property so granted reverts 
to the Maharaja for the time being of Darblianga on 
the failure of male descendants in the male line of the 
grantee. Babuana grants and sohag grants differ 
essentially in their nature from absolute grants, and 
are subject to the kulachar under which they are 
authorised and in accordance with which they are 
made. The family of the Darblianga Raj are Hindus, 
and, except in so far as customs of the family and its 
branches exist and apply, the members of the family 
are governed by the Mitliila School of Hindu law, 
which, so far as it applies to this case, may be taken 
as following the Mitakshara of the Benares school. 

Maharaja Iiudar Singh of Darblianga, by a babuana 
grant ‘granted to his son Babu Netreshwar Singli 
by way of maintenance as babuana, the clehat mil- 
kiat appertaining to pergunnah Nisankhpur Kusha 
together with dasturat malikana. That grant has not 
been put in evidence in this suit, but the fact that 
the grant was made is proved by a sanad, dated 7th 
Phagun Badi 1257, which was granted by Maharaja 
Rudar Singh to his eldest son Mahesh war Singli. That 
sanad was registered iir the registry of Mozuffarpur 
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19 U on the 13tlx February 1850. The sanacl. shows that 
t — babucma grants had also been made by Maharaja 
Rudar Singh to two other o£ his younger sons, and 
Janeshwari contains the following directions 

.Bahuasin. “ The said Maharaja Kumar Babus shall continue in possession of the 

said pergunnahs, and the Government revenue, which shall be due 
on account thereof, will be paid by them to you, and you wi 1 pay the 
same to the Government along with the Government revenue of the Ra, 

The said Babus shall live in a style befitting the positrons of Babus, and 

you shall treat them according to your sense of propriety as a Raja, and 

in a manner befitting their position as Babus.” 

On the death of Maharaja Radar Singh, his eldest 

son Maheshwar Singh succeeded to the gaddi and the 
Rai Reasat, and became Maharaja of Darbhanga. 
Maharaja Maheshwar Singh by a sanad, dated 
Aghan Sndi 1259 Fasli (A.D. 1852), granted to Bahuasin 
Sohagin Monzah Madhapur as a sohag gift. As trans- 
lated in this record the sanad contains the following 
cliUlse You and your sons and grandsons, &c., snail 
cultivate or get cultivated the monzah aforesaid, and 
en icy the usufruct thereof yourself.” Bahuasin 
Sohagin was the wife of Babu Nitresbwar Sing 
and the mother of the plaintiff, and of his late brother. 
She is referred to in the record as Musammat Netro- 
bati Bahuasin. 

The plaintiff’s mother died in 1879. His father 
died in 1883, when the plaintiff and his brother were 
minors. Until the separation of the brothers and a 
partition between them, the effect of which will later 
be considered, the plaintiff and bis brother were copar- 
ceners in the babuana property, which, according 
to Hindu law, was in their joint possession ancestral 
property, subject, however, to such family custom as 
applied to it. Similarly, the sohag property was 
ancestral property in which, at the time of the 
separation and partition, the plaintiff and his brother 
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were coparceners. The plaintiff came of age in 1914 
1888, and was put in possession of the babuana pro- ekbadbshwab 
perty and the sohag property as manager for the SlSGU 
family consisting of himself and his brother. The Janeshwari 
younger brother came of age in 1896. Soon after the Bahuasm. 

1 younger brother came of age disputes arose between 

the brothers, they separated and each brought a suit 
against the other to obtain partition of the property in 
which they were coparceners. Decrees for partition 
were made, and in 1900 the property was partitioned 
between the brothers. 

j The younger brother died without issue on the 

I 18th April 1906, leaving surviving him his wife, who 

; is the defendant to this suit. On her husband’s death 

j she took possession of the property which he held 

at the time of his death. Her right to the possession 
| of that property is disputed in this suit on the ground 

j- that by a family custom she as a widow, although 

I entitled to money maintenance, was excluded from 

any right to the possession of that property. 

The kulachar or family custom under which the 
plaintiff claimed is thus described by him in his 
j plaint : — 

u 1. That the family, to which the plaintiff and the defendant’s 
husband belong, has held from time immemorial the properties known 
as Raj Reasat of Darbhanga, and constituting an impartible Raj, and is 
f governed by the kulachar, or family custom, in the matter of succession 

» and inheritance as hereinafter mentioned. 

2. That by such kulachar and family custom, females, either widows 
or daughters and heirs in the female line, are altogether excluded from 
succession. . 

3.; That so far as the said Raj Reasat is concerned, the same 
descends according to the rule of lineal primogeniture on the eldest son 
: of the last holder, the other , sons obtaining portions of the Raj for 

l maintenance and support by way of babuana grants. 

• ; 4. That in the event of the last holder of the said Raj dying 

without . male issue, natural or adopted, his younger brother, or, in the 
absence of brother, his nearest agnate,- according to the rule of lineal 
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primogeniture, succeeds to the said Raj to the exclusion of widows and 
other females, " ' ' 

5. That the incidents of the said babuana properties are, that the 
name of the Maharaja Bahadur of Darbhanga for the time being stands 
recorded in the Government Register as the proprietor of the mouzahs 
comprised in the said properties, and it remains a part and parcel of the 
said Raj, and the Babus holding the said properties pay the Government 
revenue and other public demands payable in respect of the said mouzahs 
to the said Maharaja who pays the same to G-overnment ; and that the 
said Babus and their male heirs in the male line remain in possession and 
enjoyment of the said mouzahs ; and that on the extinction of the heirs 
male of the grantees in the male line, the said mouzahs together with all 
acquisitions, movable and immovable, made from the income thereof, 
revert to the said Raj. 

6. That by virtue of the kulachar aforesaid and the incidents of 
the said babuana grants, on the death of any male descendant in the 
male line of any Babu or younger scion of the said Raj family to whom 
a babuana grant as aforesaid has been made, without male issue, natural 
or adopted, his nearest agnate among the other male descendants in the 
male line of the said grantee succeeds to his share in the said babuana 
grant together -with all accretions thereto as aforesaid. 

7. That in accordance with the custom of the family of Raj 
Darbhanga usufructs of some village or villages out of the Raj properties 
are granted to females of the family on the occasion of their marriages 
or other ceremonies. The rule of succession and other incidents connected 
therewith are the same as that of babuana ; the villages granted to them 
descend to males of their body in unbroken male line ; and on the 
extinction of male issue the said village or villages revert to the Raj.” 

The plaintiff put forward the following as an 
explanation of the separation and partition between 
him and his brother : — 

11 16. That after the husband of the defendant attained majority, and 
in consequence of disagreement between him and the plaintiff, they 
separated and divided amongst themselves the major portion of the 
aforesaid properties and sohag property merely for the sake of convenience, 
and undisturbed enjoyment of usufruct without prejudice to their . co- 
parcenary rights as junior members of the Raj Darbhanga family ; but 
they being of junior branch of the Darbhanga Raj family, their status 
as co-parceners in the Darbhanga Raj family did not come to an end, 
nor did such partition in any way affect or alter the nature and incident 
of their tenure of the said grant. 
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• 17. That the husband of the defendant died oh the 18th April' 3 906 
without any issue, and leaving plaintiff his full brother, and the defendant 
his widow. 

18. That according to the kulachar or family custom referred to 
above obtaining in the Darbhanga Raj family, including the junior 
branches thereof, the defendant has no right or title to the estate left by 
her husband ; and the plaintiff as the surviving male heir in the family 
of the grantee Maharaj-kumar Babu Nitreshwar Singh and also as a 
co-parcener in the Darbhanga Raj family, is entitled to succeed 
to and to the possession of the estate left by the husband of the 
defendant, representing his share of the said grant and accretions 
thereto ; and that the defendant is only entitled to suitable mainten- 
ance out of the same ; and that she is not entitled to succeed to 
and possess the said estates, properties and effects as is falsely pretended by 
her.” 

It may be observed tliat a separation between 
members of a joint Hindu family followed by a par- 
tition between them of the ancestral property which 
would not put an end to their coparcenary rights in 
the property is unknown to the law. As the plaintiff 
was a party to the suits in which the decrees under 
which the partition was effected were made he is not 
in a position to deny as against his brother’s widow 
that partition did in fact take place. He may, how- 
ever, have intended by his plaint to represent that the 
partition between him and his brother had not the ’ 
ordinary legal effect of a partition between copar- 
ceners, and that the custom of the Darbhanga Raj 
family which would exclude widows from the succes- 
sion when the members of a branch remained joint, 
would equally apply to exclude the widow of a 
separated member of a branch. 

The Subordinate Judge found, as the fact was, that 
there had been complete separation between the 
brothers in food, worship, and estate, and consequently 
that at the time of the death of the younger brother in 
1906 the plaintiff had no coparcenary interest in any 
of the property in suit. The correctness of that 
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finding lias not been questioned in this appeal. The 
Subordinate Judge also found that there is a valid 
custom in the junior branches of the family of the 
Darbhanga Raj, including the family to which the 
parties to the suit belong, that widows do not inherit 
babuana properties, and that the succession and in- 
heritance in the case of soliag grants are governed by 
the custom which governs the succession and inherit- 
ance in the case of babuana grants, and he held that 
notwithstanding that there had been complete separ- 
ation between the brothers the custom applied. He 
gave the plaintiff a decree for possession of some of 
the immovable properties which the plaintiff claimed, 
for certain moveable property and for mesne profits. 
From that decree the defendant, the respondent heie, 
appealed to the High Court of Judicature at Fort 
William in Bengal. The learned Judges before whom 
the appeal came found that although the subjects of 
babuana and sohag grants would, on the failure of 
male heirs in the male line of the grantee, revert to 
the Maharaja of Darbhanga for the time being, the 
plaintiff had failed to prove any custom by which the 
widow of a childless and separated Babu was not 
entitled during the continuance of a babuana or sohag 
grant to hold for a Hindu widow’s interest the prop- 
erty which her separated husband had held under a 
babuana or sohag grant, and, consequently, applying 
the rules of the ordinary . Hindu law, those learned 
Judges decided that the plaintiff had failed to prove 
as against the defendant that he was entitled to the 
possession of any of the property in suit, and by their 
decree set aside the decree of the Subordinate Judge 
and dismissed the suit. From that decree this appeal 
to His Majesty in Council has been brought. 

Some statements deposed to by witnesses who were 
called, and some of the documents which were put in 
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were not admissible as evidence in this suit, It seems 1914 
to have been overlooked at one period of the suit that ekbadbshwae 
evidence, oral or documentary, as to statements of a Singh 
deceased person as to the custom in a family is not Janeshwari 
admissible if it appears that such statements were Bahuasin. 
made after a controversy as to the custom had arisen. 

There is, however, abundant evidence to prove what 
was the custom in this family of the Darbhanga Raj 
which applied to babuana grants and sohag grants 
and to accretions to babuana immoveable property. 

Their Lordships are of opinion that the Subordinate 
Judge arrived at a correct conclusion on the evidence 
that the custom governing the succession to and the 
inheritance of sohag property is the same as the 
custom governing the succession to and the inherit- 
ance of babuana property. In the High Court, Mr. 

Justice Richardson held that sohag property is similar- 
in its nature and incidents to babuana property, and 
is governed by similar considerations, and Mr. Justice 
Sharfuddin did not dissent from that view. Their 
Lordships find that, except that a babuana grant is 
made to a male while a sohag grant is made to a 
female, there is no difference so far as the right to 
succession to the property is concerned between a 
babuana grant and its incidents and a sohag grant 
and its incidents. In the one case the grant is made 
for the benefit of the grantee and his male descendants 
in the male line, in the other case the grant is for the 
benefit of the grantee and her male descendants in the 
male line ; in each case, females, widows and daughters 
and the descendants of daughters are by the custom 
applying to such grants excluded from the succession, 
and on the failure of such male descendants in the 
male line the property granted reverts to the Maha- 
raja of Darbhanga for the time being. The general 
evidence as to custom upon which their Lordships 
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19H have found that widows are excluded from the succes- 
Ekradeshwar si on to babuana and sohag properties, includes and is 
Singh strongly supported by instances in this family of 
Janeshwari Darbhanga of widows, who would otherwise have 
Bahoasin. been entitled to a Hindu, widow’s interest, having 
been excluded from, or not having claimed, possession 
on the death of their husbands. 

In some of the babuana sanads which are in 
evidence in this suit the words which have been re- 
garded in the Court below as words of limitation are 
in the vernacular auras putra poutradik. As to those 
sanads, Mr. Justice Sharfnddin in his judgment in this 
case said : — 

l,t From the copies of sanads (Exhibits 20A, 20B, 20C, 20D, arid 20E) it 
is clear that female children and daughters’ sons were excluded from the 
inheritance of the babuana properties. The expression used in the sanads 
are auras putra poulradilc , which means sons born of the loins. I take it 
to mean that so long- as there is one descendant of this description, the 
properties granted are not to revert to the Raj.” 

That construction is consistent with the evidence 
as to those babuana grants to which their Lordships 
attach importance, and their Lordships are unable 
to regard them as words of general, inheritance which 
Would include female as well as male heirs. In this 
connection the attention of their Lordships has been 
drawn to the judgment of this Board in Bam Lai 
Mookerjee v. The Secretary of State for India in 
OowhaT(l) in which it was held that in Bengal in a 
gift to a man the vernacular words putra poutradi 
Tcrame would be read as words of general inheritance, 
and would include female as well as male heirs where 
by law the estate would descend to such heirs. 
Babuana grants could not be made under the ordinary 
Hindu law, but they are authorised by the custom 
which excludes females from the succession. Their 


(1) (1881) I. L, R. 7 Calc. 304 : L. 11. 8 I. A. 46. 
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Lordships must regard the words auras putra pout- 
raclik as used in these sanads as words of limitation 
consistent with the custom, and not as words of 
general inheritance. 

Their Lordships having found that under the 
custom which applies to the branches of this family- 
widows are excluded from all right to succeed to 
babuana property or to sohag property, it is necessary 
to consider whether that custom, which has been 
proved to apply where the members of the branch 
remain joint, can, without evidence that it lias been 
applied where the members of a branch have separated 
in food, worship, and estate, be held to exclude the 
widow of a childless and separated member from a 
Hindu widow’s interest in the babuana and sohag 
properties which had been held by her husband as his 
separate property. In this case it is clear that until 
the brothers separated the babuana and sohag pro- 
perties were held by them, subject to the terms of 
the grants and the custom, as joint ancestral property 
in which their rights were those of coparceners. 

The right under the Mitaksliara of coparceners in 
Hindu ancestral property to have the joint property 
partitioned is now unquestionable unless the property 
is held under a grant, or is subject to a custom, which 
expressly or impliedly prohibited any partition of 
the property which would have the effect of defeating 
the object of the grant or the custom. It has been 
contended that there can be no partition of babuana 
or of sohag property in this, family of Darbhanga, and 
that to allow that babuana and sohag property could 
be partitioned would be to frustrate the very object 
with which babuana grants and sohag grants have 
been made and the very object with which the custom 
in the family of the Darbhanga Raj authorised the 
making of such grants by the Maharaja for the time 
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being of Darbhanga, that object being to provide by 
a grant of lands suitable maintenance, having regard 
to the position of the family, for the grantee, and his 
or her male descendants in the male line, and to 
relieve the Maharaja of Darbhanga from the possibil- 
ity of having from to time time to provide for such 
descendants’ maintenance by gifts of money. 

In support of the contention that there can be no 
partition of babuana property reference has been 
made to the judgment of this Board in Durgcidut 
Singh v. Rameshwcir Singh (1). 

That case related to a babuana grant in this family 
of Darbhanga. Their Lordships in that case stated 
that those who for the time being are entitled to be 
maintained out of babuana property “ cannot have it 
divided amongst them by proceedings in the nature 
of partition.” The statement referred to, although 
doubtless correct, cannot be regarded as an authority 
binding in this appeal, as it was made upon a conces- 
sion as to facts which were not proved, and which 
certainly would not be proved by the evidence in this 
suit. The concession which was made by counsel in 
that case was that Lands which had been granted to 
Kirlcat Singh by a babuana grant descended to the 
eldest male heir of the grantee to be held, or managed, 
by the person to whom they descended for the main- 
tenance of the family. The evidence in this suit 
proves that babuana and sohag lands descend in the 
family of Darbhanga, not to one male heir only, but 
to all the. existing male heirs in the male line of the 
grantee as coparceners. 

Apart from the general evidence that females are 
excluded from the succession to babuana and sohag 
properties there is little evidence, and that apparently 
merely evidence of opinion, that the rule as to the 
(1) Cl 909) I. L. K. 36 Gale. 943 : L. E. 36 I. A. 176. 
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exclusion of females from a succession applies where 
there has been a partition. It is probable that there 
have been few instances in this family of Darbhanga 
of a separation in food, worship and estate in which 
this question as to the right of a female to succeed to 
babuana or sohcig property could have arisen. It is 
doubtful that with the exception of the present case 
and the case of Musammat Ghanlata, who was the 
widow of Babu Ghansham Singh, there has been any 
case in which a separated and sonless member of a 
branch of the Darbhanga family had a wife who 
survived him. 

Musammat Ghanlata’ s case occurred in a branch 
which descended f rom Maharaja Madho Singh, from 
whom the present Maharaja of Darbhanga descended 
through Maharaja Radar Singh who made the babuana 
grant in this case. Ramput Singh, who was a younger 
son of Maharaja Madho Singh, had a Babuana grant ; 
he had six sons, one of whom was Dliaramput. 
Dharamput had by his wife Dharamlata a son Ghan- 
sham Singh, who had by his wife Musammat Ghanlata 
two daughters but no son. Ghansham’s daughters 
married and had male issue. Ghansham Singh 
separated from his uncles and cousins and obtained 
possession of his father’s sixth share of the babuana 
property of that branch. On Ghansham Singh’s death 
his widow Musammat Ghanlata entered into posses- 
sion of his one-sixtli share of the babuana property 
as hers by right of inheritance, and in the presence 
and with the knowledge of the agnates of her deceased 
husband she was registered as the proprietor of that 
one-sixth share, and held possession of it for 16 years 
until she died. A few days before she died Mussam- 
mat Ghanlata executed an ekrarnama in which she 
stated that by custom she had no title to the share, 
and alleged that she had been permitted to hold 
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possession of it merely by way of maintenance. It is 
obvious chat she executed the ekrarnama as a compro- 
mise to secure, if possible, 400 biglias of the lands for 
her grandsons, who were sons of her daughters. No 
explanation satisfactory to their Lordships of the 
reason why Musammat Ghanlata was allowed to take 
and to hold possession of her late husband’s one-sixtli 
share, and why the custom was not enforced in her 
case, lias been forthcoming. It is possible that, owing 
to the novelty of the position, the parties who were 
concerned were in some doubt as to their rights under 
the custom. However that may have been, their 
Lordships are of opinion that a well-established 
custom in the family cannot be defeated by the fact 
that in one case the custom was not enforced. The 
subsequent history of Ghansham’s one-sixth share, 
so far as it is known to their Lordships, is inexplicable. 

Their Lordships hold that the custom in this family 
of the Darbhanga Raj by which females are excluded 
from the succession to babuana property and to sohacj 
property applies in this case notwithstanding the 
separation and the partition which was effected by 
the plaintiff and his late brother, and consequently 
that on the death of his brother the plaintiff became 
entitled to the possession and enjoyment of the babu- 
ana property and of the sohctg property which his 
brother held at the time of IRs death. Their Lord- 
ships agree with the Subordinate Judge, for the 
reasons stated by him, that the immoveable properties 
which were acquired from the income and profits of 
the babuana properties are to be considered as accre- 
tions to the babuana properties, and they hold that 
.the plaintiff became, on his brother’s death, entitled 
to the possession and enjoyment of those immoveable 
properties. Their Lordships are not satisfied that the 
plaintiff proved a title to the possession of any of the 



movable property or accumulations which he claimed. 1914 
The defendant was and is entitled to money mainte- ekradeshwar 
nance, and as no substantial offer of adequate main- SlNQH 
tenance was made, their Lordships consider that the janeshwabi 
claim for mesne profits should be disallowed. Bahuasin. 

Their Lordships will humbly advise His Majesty 
that the decree of the High Court should be set aside ; 
that the appellant should have a decree for the pos- 
session of the immoveable properties in suit excepting 
Nos. 15, 19, and 21 of Schedule 3, and No. 10 of Sche- 
dule 4(A), and that in other respects the decree, of the 
Subordinate Judge should be varied by dismissing the 
suit ; that it be declared that the respondent is entitled 
to be paid monthly during her life, unless the pro- 
perty reverts in the meanwhile to the Maharaja of 
Darbhanga for the time being, future maintenance at 
the rate of Rs. 15,000 per annum, such maintenance 
to be a charge upon the immoveable properties which 
the appellant will recover by the order in this appeal ; 
and that no costs be allowed to either side in the High 
Court or in the Court of the Subordinate Judge, 

Their Lordships consider that if the appellant and 
his brother had not effected a partition, this litigation 
might have been avoided. No costs of this appeal will 
be allowed to either side. 

Appeal allowed. 

Solicitors for the appellant : W. W. Box Co. 

Solicitors for the respondent : T. L. Wilson & Co, 
j. v. w. 
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CRIMINAL REFERENCE. 


Before Jenkins C.J . , and Teunon J . 

EMPEROR 


SURATH.* 

Co nmtment — Duty of Magistrate to examine witnesses not produced but 
whom the accused is preg)ared to produce after process — Application to 
summon icitnesses and for time to file documents made after the commit- 
ment order — Criminal Procedure Cole ( Act V of 1898), s. 208 — 
Practice. 

A Magistrate is bound, before passing ari order of commitment, to 
examine all the witnesses produced by the accused but not those whom 
he is prepared to produce after process obtained for their appearance. 
Queen-Empress v. Ahmadi (1) referred to. 

Emperor v. Muhammad Radi (2) dissented from. 

A Magistrate does not act illegally, under s. 208 of the Criminal Pro- 
cedure Code, in refusing an application for summons on witnesses and for 
time to file documents, made after the order of •commitment has been 
passed. 

In the course of a preliminary inquiry in a 
sessions case, held by the Sub-divisional Officer of 
Kisliengunge, the prosecution witnesses were ex- 
amined and cross-exami tied and the prosecution case 
closed on the 17th June 1914, and the Magistrate made 
the following order “ I shall go through the record 
and pass the necessary orders tomorrow.” On the 
next day an application was filed, apparently after the 
order of commitment to the Sessions Court had been 
passed, on behalf of the accused, praying the Court to 

* Criminal Reference, No. 174 of 1914, by N. Iv. Dutt, Sessions Judge 
of Purnea, dated July 18, 1914. 

(1) (1898) I. L. R. 20 All. 264. (2) (1903) I. L. R. 26 All. 177. 


(2) (1903) I. L. R. 26 All. 177. 
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summon some defence witnesses, a list of whom was 1914 

offered to be put in at once, and to allow reasonable Ej> ~ or 

time for the filing of certain documents. The Magis- ^ «• 
trate, thereupon, recorded an order in these terms. SuRATH - 

“ Accused are committed to the Court of Sessions 

to-day, no further adjournment can be allowed.” 

The case came on for trial before the Sessions 
Judge of Purneah, on the 18th July, when the accused 
took objection to the order of commitment as illegal, 
having regard to the provisions of s. 208 of the Crim- 
inal Procedure Code. The learned Judge, accepting the 
contention, referred the case to the High Court under 
s. 438 of the Code. The material portions of the Letter 
of Reference are as follows : — 

“At the enquiry, prosecution witnesses were examined and cross 
examined, and the prosecution witnesses were finished on 17th June 1914, 
arid the Court passed the following order : — u I shall go through the record 
and pass necessary orders tomorrow.” On the following day, that is 
the 18th June 1914, a petition on behalf of the accused was filed praying 
for examination of a few witnesses, a list of whom was to be filed at 
once, and to allow a reasonable time for filing documents. The Court 
ordered as follows : — “ Accused are committed to the Court of Sessions 
to-day. No further adjournment can be allowed.” 

I think the order of commitment was wholly illegal. Under sec- 
tion 208 (7) of the Criminal Procedure Code it was imperative upon the 
Magistrate to take all evidence as might be produced on behalf of the 
accused, under the same section, sub-section (3), the Magistrate should issue 
process to compel .he attendance of any witness or the production of any 
document, if the prosecution or. accused applies for the same, unless for 
reasons to be recorded he deems it unnecessary to do so. The Magistrate 
cannot refuse to issue summons to compel the attendance of witnesses 
because he thinks that the case must be committed to the Sessions, for 
before coming to the conclusion that a case should be committed to the 
Sessions, he should weigh the evidence of both sides that might be adduced. 

If he considers that the accused should be discharged on the evidence 
adduced on behalf of the prosecution, or if he thinks that the accused 
is guilty of grave laches in praying for summoning of witnesses, and 
for such other reason to be recorded, he may refuse to summon witnesses 
for the defence. It might be that after examining the witnesses for the 
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defence and considering the documents filed on behalf of the accused, the 
•Magistrate might come to the conclusion that the accused committed no 
offence, or committed an offence that should not be tried by the Court of 
Sessions. So in this case the Magistrate was bound to issue summons to 
compel the attendance of witnesses on behalf of the accused under section 
208 of the Code o£ Criminal Procedure. As lie did not do so the order of 
commitment was wholly illegal. The case of Emperor v. Muhammad 
• Hadi (l) supports this view. The case of Phanindra Nath Mitra v. 
'Emperor (2) cited by the Public Prosecutor, is not in point, as the accused 
in that case did not care to cross-examine the witnesses for the prosecution 
as their examination went on. So I think the order of commitment was 
illegal, and I, therefore, recommend that itTnay be quashed by the Hon’ble 
High Court under section 215 of the Criminal Procedure Code.” 

Mr. K. N. Chaudhuri and Balm Manmatha Nath 
Mukherji, for the accused. 

No one appeared for the Crown. 

.Tenktns 0 .J. This is a Reference to the High Court 
by the, Sessions Judge of Purnea, under section 488 of 
the Criminal Procedure Code, and the suggestion is 
that the law as prescribed in section 208 of the Crimi- 
nal Procedure Code has not been observed. That view 
has been supported before us by Mr. Chaudhuri who 
has cited in support of it a decision in Emperor v. 
Muhammad. Hadi (1). That case does not purport to 
go beyond the decision on which it is based, that is to 
say, the decision in Queen-Empress v. Ahmadi (3). 
But in fact it does enlarge the rule laid down in that 
case, in so far as it applies the rule in the earlier case, 
which was limited to witnesses produced, to witnesses 
whom the accused might be prepared to produce, and 
this enlargement is in conflict with the express terms 
of section 208. I cannot myself see that the Magistrate 
has in any way failed to observe the provisions of that 
section. It is not suggested that he did not hear all 

(1) (1903) I. I.. R. 26 All. 177. (2) (1908) I. L. R. 36 Calc. 48. 

(3) (1898) I. L. R. 20 AIL 264. 
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tlie evidence produced before him, and that is all that 
is required by the first paragraph. The fact that an 
application was made on the date on which the accused 
was committed to the Sessions for the summoning of 
further witnesses appears to me to introduce no con- 
ditions which show that the provisions of that section 
had not been observed. It is important to notice that 
what was sought was that the Magistrate should allow 
reasonable time for filing documents and summoning 
witnesses. On that the Magistrate made the order 
that “ the accused are committed to the Court of Ses- 
sions to-day ; no farther adjournment can be allowed.” 
The application, therefore, was obviously too late, for 
the commitment had been made. More than that, I 
think, in the circumstances of this case, that the ac- 
cused is not deserving of any great sympathy because 
an application could have been made at once to this 
Court, under section. 215, for the quashing of the com- 
mitment if the circumstances permitted it. But ins- 
tead of doing that the accused waited until the case 
was called on at the Sessions and took this point a 
month after the event. In my opinion, we ought not 
to uphold this Reference, and we direct the Sessions 
Judge to proceed with the trial of the accused. 
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CRIMINAL REVISION. 


Before Jenkins C.J., Fletcher ami Teunon JJ. 

FAUJDAR THAKUR 


KASI OHO WD HU R Y.* 

Acquittal — Revision — -Practice — Interference by High Court in revision ivith 
an order of acquittal on the application of a private party — Criminal 
Procedure Code {Act V of 1898), s. 439. 

■The High Court has jurisdiction, under s- 439 of the Criminal Procedure 
Code, to set aside an order of acquittal, but it has now become a settled 
practice that it will not ordinarily interfere, in revision in such cases, 
at the instance of a private prosecutor. 

■ Queen- Empress v. Shekh Saheb Badrudin (1), Heerabai v. Framji 
Bhikaji (2), Thandavan v. Perianna (3), Queen-Empress v. Ala Bakhsh (4), 
-Queen- Empress v. Prag Dat (5), In the matter of Sheikh Aminuddin (6), 
Q ay yum Ali v. Faiyaz Ali (7), In re Municipal Committee of Dacca v. 
Bingoo Raj (8) and Deputy Legal Remembrancer v. Karuna Baistobi 
(9) followed. 

Rakhal Das Roy v. Kailash Banu (10) explained by Jenkins C.J. 

The facts of the case are briefly as follows. On 
4th April 1913, one Ram Khelawan Tewari, a local 
zamindar, got a sale deed relating to certain land in 
village Hatharua executed in his favour by one Mns- 
ammat Paltu. He made some attempts to take posses- 
sion of the same by instituting cases in the Criminal 

” Criminal Revision No. 1201 of 1914, against the order of W. H. 
Lewis, Subdivisional Magistrate of Samastipur, dated June 20, 1914. 


(1) (18 S3) l. L. R. 8 Bom. 197. 

(2) (1890) I. L. R. 15 Bom. 349. 

(3) (1890) I. L. R. 14 Mad. 363. 

(4) (1884) I. L. R. 6 All. 484. 

(5) (1898) I. L. K. 20 All. 459. 


(6) (1902)1 L. R. 24 All. 346. 

(7) (1900) I. L. R. 27 AH. 359. 

(8) (1882) I. L. R. 8 Calc. 895. 

(9) (1894) I. L. R. 22 Calc. 164. 
(10) (1909) 11 C. L. J. 113. 



Courts against the party of Hari Cliowdhury but failed. 1 914 
On the 15th March 1913, an information was lodged at Fatjjdar 
the tliana by his servant, Faujdar Thakur, stating that Thakur 

V 

on the day previous he (the informant) and seven k asi 
men had gone on the land (covered by the deed) to cut Chowdhury 
the rahar crop growing thereon, and that when he had 
reaped the ripe rahar and loaded it on a cart, an arm- 
ed body of men consisting of Hari Chowdhury and 
others, 30 or 35 in number, attacked and wounded 
his companions. Hari Chowdhury and 22 others were 
placed on trial, under s. 148 of the Penal Code, before 
Mr. Lewis, the Subdi visional officer of Samastipur 
who, after a protracted trial, acquitted the accused, 
holding that they were in possession of the disputed 
land and were protected by the right of private 
defence. T he Magistrate thereafter drew up a pro- 
ceeding under s. 476 of the Criminal Procedure Code 
against Faujdar and Ram Khelawan and directed their 
prosecution under s. 193 of the Penal Code for giving 
false evidence in the case. 

Faujdar moved the High Court and obtained a 
Rule from Sharfuddin and Teunon, J.J., to set aside 
the order of acquittal in the terms set forth in the 
judgment of the learned Chief Justice. 

The case was heard before Jenkins C. J., and Teunon 
j. and their Lordships having differed in opinion 
delivered the following judgments : — 


Jenkins C.J. A charge was framed under section 148 of the Indian 
Penal Code against twenty-three persons, and after a lengthy trial they 
were acquitted. The complainant thereupon applied to this Court for the 
exercise of its re visional powers under section 439 of the Indian Penal Code 
with the result that a Rule was issued in these terms : u Let the record be 
sent for and let a Rule issue calling upon the District Magistrate of Dar- 
bhanga and the opposite party to show cause why the order of acquittal 
complained of should not be set aside and a retrial ordered. Pending the 
disposal of the Rule further proceedings under section 476 of- the Criminal 
Procedure Code will be stayed”. Cause has now been shown. The 
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1*914 on which the Buie was made does not mention proceedings under section 
“ ' 47G of the Criminal Procedure Code. 

Tiivkur From the judgment, however, it appears that the trial Magistrate 

v. expressed his intention to direct, under section 47G of the Criminal Proce- 
Chowdhury ^ ure ^ oc ^ 1 ^ ,e P rosecu ^ on Bain Khelawan Tewari under section 193 of 

the Indian Penal Code, and also of two persons described as Faujdar and 

Jenkins C.J. Bahadur, Though Faujdar alone was the petitioner, the stay apparently 
was intended to operate in favour of all three. The case lasted, we have 
been told, about three months before the lower Court. Many witnesses 
were .examined, and an elaborate judgment was pronounced by -the trial 
Magistrate who fully discussed the voluminous evidence in the case with 
the result that he came to a conclusion in favour of the accused on the two 
principal issues in the case. He held that the accused’s party were in 
possession of the land in dispute, and that the injuries inflicted on the 
complainant’s party were a justifiable exercise of the right of defence. 

I understand that the Buie was granted on the ground that the Court 
was not satisfied with these conclusions, and that the interests of justice 
required an interference with the order of acquittal. 

It is evident, however, that the conclusions of the lower Court must 
have rested largely, if not in their entirety, on the trial Magistrate’s appre- 
ciation of the evidence adduced before him. The only question then is 
whether in the proper exercise of its discretion the Court ought to interfere 
for the purpose of setting aside the acquittal and sending back the case 
for a repetition of the lengthy trial of the case. That we have power to 
interfere seems clear ; but to the question whether we ought to interfere 
I would answer in the negative. 

Section 417 of the Criminal Procedure Code enables the Local Govern- 
mint to direct the Public Prosecutor to present an appeal to the High Court 
from an order of acquittal passed by any Court other than a High Court. 
This provision, which first appeared in the Code of 1872 provides the valu- 
able safeguard that an accused cannot have his acquittal questioned by way 
of appeal except at the instance of the Local Government But even with 
this safeguard the provision has met with considerable animadversion in 
recent times. 

In this case, however, the Court, so far from having the assurance of 
such a safeguard, is confronted by the fact that the application to set 
aside the acquittal is opposed not only by the accused but also by the 
Deputy Legal Remembrancer on behalf of the Crown. And I can quite 
Understand this opposition. The complainant and his companions in the 
theft that led to blows were obviously mere puppets, and the real moving 
spirit is this same Bam Khelawan Tewari who is described as the peti- 
tioner’s master and lias throughout been present in Court sitting behind the 
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eminent counsel and vakils who have appeared on behalf of the complain- 1914 

ant. I will not discuss his merits or his frailties as disclosed by the Trial \ujd\r 

Magistrate’s judgment, but it is apparent that this is one of a series of Tiiakub 

unsuccessful attempts to assert possession of the piece of land in dispute v . ■ 

against the accused’s party. ■ Cuowdhuby. 

It lias failed ; but more than that, it has been held that possession was 

with the accused’s party, and proceedings against Ram Khelawan Tewari have Jknkins 0. J » 
been directed. This is a serious matter for him and he obviously has an 
urgent personal interest in securing interference with the Magistrate’s order. 

In view of all the circumstances before us, I am convinced that the purpose 
of the application is not to secure the due administration of justice, but 
to serve a personal end. 

This, therefore, is not a case in which, the Court should (in my opinion) 
interfere, and in expressing this view I believe I am acting in harmony 
with the tendency of the best judicial opinion, as also sound principle. 

The pronouncements of the High Courts of Madras, Bombay and Alla- 
habad, consistently support the view that, as a general rule it is expedient 
not to interfere, on revision, at the instance of a private person, with an 
acquittal after trial by the proper tribunal, and that applications for that 
purpose should be discouraged on public grounds : Thandavcm v. Perianna 
(1), Beerahai v. Framji Bhilcaji (2), Queen- Empress v. Ala BaJchsh (3), 

In the matter of Sheikh Aminuddin (4), Emperor v. Madar Bakhsh (5) v 
Qayyum All v, Faiyaz Ali (6). 

This too was the view that prevailed in this Court until recent times 
[In re Municipal Committee of Dacca v. Hingoo Raj (7), and Deputy Legal 
Remembrancer v. Karima Baistobi (8)] but it is said that of late the matter 
has been differently regarded. If there has been any conscious departure 
in more recent cases from the rule of prudence, which prevailed in the 
authorities I have cited, I cannot agree with it. 

Our attention has been invited to a decision in which I took part as 
though it supported the new departure : Ralchal Das Roy v. Kailas h 
Barn (9). I am in no way impressed by the value of that decision. In the 
first place it appears that the vakil of the accused was not present, and the 
decision possesses alL the infirmity of a judgment given without the 
assistance of argument for the accused. And apart from that, the 
circumstances were exceptional. 


(1) (1890) L L. R. 14 Mad. 363. (5) (1902) I. L R. 25 All. 128. 

(2) (1890) I. L. R. 15 Bom. 349. (6) (1904) I. L. R. 27 AIL 359. 

(3) (1884) I. L. R. 6 All. 484. (7) (1882) I. L. R. 8 Calc. 895. 

(4) (1902) I. L. R. 24 All. 346. (8) (1894) I.L. R. 22 Calc. 164. 

1 (9) (1909) 11 CAL. J. 113; • 
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1014 The error was one of pure law apparent on the face of the record, 

• while the offence was one under section 504, and I have always understood 
Vhakur that offences of an essentially personal character, such as defamation or 
v. insult, were viewed differently for the purpose of revision, and for an 

Kasi obvious reason. According to my understanding, therefore, this decision 

* is of no assistance in the present case : if, however, it contravenes what I 

Jenkins C.J. regard as the true rule of guidance, then I do not hesitate to regard it as 
erroneous. 

As I have already indicated, I am not prepared to say the Court has no 
jurisdiction to interfere on revision with an acquittal, but I hold it should 
ordinarily exercise this jurisdiction sparingly, and only where it is urgently 
demanded in the interests of public justice. This view does not leave an 
aggrieved complainant without remedy : it would always be open to him to 
move the Government to appeal under section 417, and this appears to me 
the course that should be followed. 

The result then in this case is that in my opinion the Bale should be 
discharged. But as I understand from my learned colleague that he would 
make the Rule absolute, we are equally divided in opinion and the case 
with our opinions thereon must, therefore, be laid before another Judge. 


- Teunon J. In this case one Kasi Chowdhury and twenty-two others 
were placed on their trial before the Subdivisional Magistrate of Samasti- 
pur on charges of rioting under sections 148 and 147 of the Indian Penal 
Code. 

On behalf of the prosecution it is alleged that on the death of one 
Rameswar Chowdhury his lands (including the field in dispute known 
as plot No. 65 in village Hatharua) were inherited by his widow, Paltu, 
that some 1| years before the occurrence now in question, she removed 
to the house of her daughter and son-in-law in a neighbouring village 
called Chok Salem, and on the 4th April 1913, by a registered deed, sold 
her inheritance to the real complainant, one Ram Khelawan Tewari. Ram 
Kkelawan it is said took possession, and on the day now in question, 15th 
March 1914, sent his servant Faujdar Thakuc and six or seven labourers, 
with two bullock carts, to bring home the crop, of rahar from plot 
No. 65. 

The case for the prosecution then is that while these men were loading 
the crop into the ear ts, the accused anl others to the numbers of 39 or 35, 
armed with lathis and garasas (axes), fell upon the party of labourers, put 
them to flight, arid inflicted upon them a number of injuries. 

medical, and other evidence in fact shows that of the 7 or 8 
wounded, sustaining, 'in all, 28 injuries of which one is 
five were on the head, and nine on the back. 
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In so far as the occurrence is concerned the trying Magistrate has 
accepted the case for the prosecution as substantially true He finds that 
Faujdar and his companions were unarmed, and that they were attacked 
by a mob of men armed with lathis and garasas , and that this mob included 
the majority, if not all, of the accused placed on their trial. 

He comes to no finding as to the complicity of the individual accused 
obviously because he next proceeds to acquit them all on the ground that 
of the accused Kasi and Narsingh (who are cousins of Rameswar) and their 
sons, Rainy ad and Baldeo, (and Bachu) were in possession of the field in 
question, and that they and their companions were, therefore, acting in the 
exercise of the right of private defence of property. 

This brings us to a consideration of the defence. 

The accused have said nothing regarding either the occurrence or 
possession but have contented themselves with pleading not guilty. Their 
case, in so far as it can be ascertained from the cross-examination of the 
prosecution witnesses and the depositions of the few defence witnesses 
examined, is that Rameswar (the deceased husband of Paltu) and his 
brother Mahadeo were not separate, as is the case for the prosecution, but 
joint in mess and property, that Rameswar predeceased Mahadeo, that 
Mahadeo in his life time adopted Ram Golam, the son of his cousin Kasi, 
that since Mahadeo’s death, some 18 years ago, first Ram Golam, and, on 
his death, Kasi, on behalf of Ram Golam’s minor son Chandrika, has been 
in possession. 

With regard to the adoption of Ram Golam, the trying Magistrate 
observes that “ this line of defence ” was dropped, and that the defence 
then resolved itself into a bare assertion of possession. Possibly this 
attitude was taken up in the course of argument, but in so far as the record 
goes, possession based on the adoption of Ram Golam is the only case 
that the defence made any attempt to establish. There is uneontradieted 
evidence that Mahadeo and Rameswar lived apart from their cousins (or 
second cousins) Kasi and Narsingh ; and of possession by Narsingh and his 
sons, who (P. W. 12) are again separate from Kasi and his son since 
the death of Mahadeo, there is not a tittle of evidence on the record. 

As regards Kasi’s possession, the finding is based on (i) the estate 
register of mutations or changes among its tenants for the years 1319 
to 1321, (ii) a ehowkidari assessment register, (iii) certain receipts, (iv) an 
oral complaint made by Rainy ad to the Manager of the estate, (P. W. 
14), and (v) the oral evidence of three defence witnesses. 

The prosecution, it may be observed, relies upon the same receipts and 
upon what the trying Magistrate cursorily describes as the * khatirn ’ that 
is the entry in respect of plot 65 in a record-of-rights finally published in 
or about the year 1901-02. 


Faujdar 

Thakur 

Kasi 

Chowdhury. 
Teunon J. 
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That entry, it may be noted here, shows that the tenants in possession 
are Musammat Paltu and Ram G-olam, u adopted son.” 

The mutation registers were produced by the defence witness No. 1, 
who describes himself as the mutation inspector of the circle. It is signi- 
ficant that the defence did not call for any register prior to 1318, and from 
this and the evidence of the witness, it may be safely inferred that up to 
1318, or rather 1319, the estate registers are in continuity with the record 
of rights. The change introduced in 1319 was the substitution of the 
name of Chandrika, for the name of his deceased father, Ram G-olam. This 
change, it may be said, in no way affected the position of the widow Paltu, 
and, in any ease, as the witness says, was made without any reference to 
her or to any one interested on her behalf. 

The assessment register does not .show the name of Paltu, but, as 
appears from the evidence of the witness who produces it, the register is 
based on hearsay, and the absence of the widow’s name may further be due 
to its being considered that she was not liable to assessment. 

Such receipts as have been produced show that from the year 1292 to 
1308 (say 1901-02) the payment was made by Kasi on behalf of Mahadeo, 
that in 1908 and in 1912-13, the payments were by Ivasi or Kasi’s son, 
Ramyad, on behalf of Paltu and Ram Golam. The change in name, it is 
suggested by the trying Magistrate, is due to some change in the Malik’s 
register, but that change was obviously due to the record-of-rights, and 
the receipts are in accordance with that record. 

On the complaint of Ramyad to the Manager no action was taken ; it 
was subsequent to the purchase of Ram Khelawan, arid is obviously of no 
more value than Ram Khelawan’s unsuccessful application to the same 
Manager for mutation. 

From this resume of tins portion of the evidence, it is clear that, in 
coining to his finding regarding possession, the Magistrate has relied on 
registers that are either worthless or inadmissible, has misapprehended the 
true significance of the receipts produced, arid the acceptance of such 
receipts by one or more of the agnates who now claim possession on their 
own account, and has also wholly overlooked the probative value that, 
under section 103-B of the Bengal Tenancy Act, should have been given 
to the entry in the record-of-rights. 

I need not examine the Oral evidence on either side as the Magistrate’s 
view of this evidence (both as regards Paltu’s possession arid as regards 
the possession of Ram Khelawan subsequent to his purchase) has been 
coloured by his erroneous view of the documents already referred to, and 
also by % prejudice against Ram Khelawan based largely on police reports 
wholly inadmissible in evidence. ' ** 

There being no evidence bt any adoption, and tiiat case having been 
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irj fact abandoned, it is clear that all the documentary evidence, and even 1914 

the oral evidence adduced by the defence (vide for instance D. W. 3) ~~~ 

indicates that, in so far as prior to Ram Khelawan’s purchase Kasi and his Tiia'kur 
son Rainy ad cultivated these fields, they did so on behalf of the widow, and ir- 
itis doubtless because of her complaints' against them (vide e, g. D.W. 4) Kasi 

that she retired to Chok Salem and finally sold her lands to Ram Khelawah. _ 

On my consideration of the evidence I am, therefore, satisfied that Teunon J, 
there are grave reasons for thinking that the finding as to possession is 
wrong. In any ease on a finding arrived at by a process of reasoning 
vitiated by so many errors no value can be placed. 

Even, however, if we assume that the Magistrate is right in his finding 
that possession was with Kasi and others, and that the act of the complain- 
ant, in removing or seeking to remove the crops constituted the offence of 
theft, we have next to consider whether the Magistrate lias adequately 
dealt with the further questions regarding the right of private defence. 

On these questions all lie says is this : “ As the thanah is no less than six 
miles from the place of occurrence, Ganouri Lai Das v. Queen-Empress (l) 
must clearly be distinguished, PachJcauri v. Queen- Empr ess ( 2) is followed. 

In that case it was held that if accused were rightfully in .possession of the 
land and found it necessary to protect themselves from aggression on the 
part of another body of men, they were justified in taking such precautions 
as they thought were required, and using such force or violence as was 
necessary to prevent the aggression. This applies to the circumstances of 
this case.” 


This judgment does not show that it was present to the mind of the 
Magistrate that the burden of proving circumstances bringing the case 
within the general exception contained in section 96 of the Indian Penal 
Code was upon the accused. It further does not show that he had any due 
regard to the restrictions placed upon the exercise of the right of private 
defence by the 3rd and 4th clauses of section 99. True he says, the than n a 
is six miles off, but he makes no reference to dafadars and chaukidars, of 



whom one, it is in evidence, lives not more than two bighas from the field 
in dispute* He has not adverted to his own finding that Faujdar and his 6 
or 7 companions were unarmed, nor, so far as appears, has he taken into 
consideration the number of persons; injured and the number and position 
of the injuries sustained. He does not appear to have inquired whether 
for instance the injuries' on the back were caused in the exercise of the 
right of private defence, nor has lie made any endeavour to ascertain which 
of the accused is responsible for specific injuries. Even if some of the 
accused have succeeded in bringing themselves within the exception it does 
not follow that all have done so. 

(1 (1889) T. L. R. 16 Oalc. 206, (2) (1897) L L. R. 24 Calc. 68G 
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1.914 For these reasons, I am satisfied that there has been no proper trial of 

Faujd ^-is case > an( ^ I should, therefore, set aside the order of acquittal in the case 
Thakur each °£ the accused and direct that they be retried before another 

v. Magistrate in accordance with law. 

^ ASI It has been urged before us that inasmuch as under section 417 of the 

Ohowdhury. 

Code the right to present an appeal against an acquittal is vested in the 

Teunon J. Local Government, and in the Local Government alone, and inasmuch as 
the Local Government, so far from appealing, has appeared through 
its accredited representative in support of the Magistrate’s judgment, 
we ought not, at the instance of a private complainant, to interfere with 
or disturb the present order of acquittal. But, doubtless for good reasons^ 
the Legislature has not constituted the Local Government the sole 
arbiter in these matters. An alternative remedy against injustice done to 
injured complainants has been provided in section 439 of the Code, (I need 
not here refer to the Charter) and even where, as in this case, the Local 
Government has taken the unusual course, in my experience the unprece- 

gv 

dented course, of appearing to justify what is primd facie riotous 
behaviour, it is conceded that we have ample jurisdiction to interfere and 
remedy the wrong, if wrong has been done. It lias indeed been faintly 
suggested on behalf of the accused that by proceeding under section 494 
of the Code the Local Government may nullify any order this Court may 
make. But this suggestion has not come from learned counsel appearing 
on behalf of the Local Government. It is not to be anticipated that the 
Local Government will take this course, and we need not, therefore, at the 
present stage consider whether the Judge’s order of consent predicated 
by section 494 is not again an order subject to the revisional jurisdiction 
of this Court. 

The question thus becomes one not of jurisdiction but of discretion. 
As to the manner in which discretion should be exercised a large number 
of decided cases, of which the cases Beer a Bai v, Framji Bhihaji (1), 
Thandavan v. Perianna (2), Queen-Empress v. AZa Bahhsh (S) and In re 
Municipal Committee of Dacca v. Hingoo Raj (4) are examples, have been 
cited before us. But with all deference to the learned and experienced 
Judges who decided those cases. I am not pressed by their decisions, 
nor do I consider it necessary to determine whether the present case does or 
does not fall within one or other of the rules or general principles therein 
enunciated. 1 Tlie enactment has set up no bars or limits to our discretion. 
That being so this discretion cannot be fettered by judicial decision, and in 
this connection it is sufficient to cite the observations of His Lordship the 


(1) (1890) I. L. R. 15 Bom. 349. 

(2) (1890) I. L. R, 14 Mad. 363. 


(3) (1884>L L. R. 6 All, 484. 

(4) (1882) I. L. R. 8 Gale. 895. 


i ■ ■ ■■ . ' - 




. .. , 


11 #! 


VOL. XLII.] CALCUTTA SERIES. 


621 


Chief Justice to be found in the case of “In re an Attorney (l).” The 
section is expressed in the widest terms and vests in the Court an absolute 
and unqualified discretion. Not one jot or tittle can be taken away from 
or added to the plain and express provisions of the Legislature by any 
decision of the Court ; nor can the discretion vested by the section in 
the Court be crystallized or restricted by any series of cases : it remains 
free and untrammelled to be fairly exercised according to the exigencies 
of each case.” With these observations I am in entire agreement and, in 
my opinion, they are equally apposite to the section now under considera- 
tion as to the section then in question. 

In the interests of public justice it may, in certain cases, in my opinion, 
be as important to redress injustice done to complainants as in other cases 
to remedy the wrongs of persons unjustly condemned. In the view I 
have taken of this case and for the reasons I have given, justice in my 
opinion demands that there should be a retrial. I should, therefore, as 
I have already stated, set aside the order of acquittal and direct that the 
accused be retried by another Magistrate in accordance with law. 

Ia consequence of this difference of opinion , the 
case was referred, under s. 429 of the Criminal Pro- 
cedure Code, to Fletcher J. 


1914 

Faujdar 

Thakdb 

V . 

Kasi 

CllOWDHURY. 

Teunon J, 


Babu Debendra Narain Bhattacharjee , for the 
petitioner. 

Babu, Gour Chandra Pal , for the accused, argned 
only the question of the right of private defence. 

The Deputy Legal Remembrancer (Mr. S. Ahmed), 
for the Crown. The High Court has no authority to 
exercise appellate powers in cases of acquittal at the 
instance of a private party. Refers to s. 417 of the 
Criminal Procedure Code. Section 439 no doubt con- 
fers very wide powers but the Court can not, having 
regard to cl. (4), convert a finding of acquittal into 
one of conviction. This shows that its powers of 
interference lie only in the cases of a grave error 
of law or of such palpable and gross defect apparent 
on the face of the record as to amount to a nullity of 
trial. The Co art in revision has a discretion, and 
should not interfere on the application of a private 


. (1) (1913) I. L. R. 41 Calc. 446, 457. 
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1914 party, especially one of the character of Ram Kliela- 
Fadjpar' wan w ^’° is the real complainant. Teunon J. disposed 
Thakdr of the case as an appeal. Refers to the cases cited in 

Kasi the judgment of Fletcher J. and also the following: 

CiiovDBtBY. impress v. Gayadin(l), Emperor v. Madar Bakhsh(2 ), 
Empress v. Miyaji Ahmed (3), In the matter of 
David (4). 

Fletchee J. This case has been laid before me 
under the provisions of section 429, read with section 
439 of the Code of Criminal Procedure, owing to there 
being a difference of opinion between the learned 
Chief Justice and Teunon J. before whom the case 
came . 

Twenty-three persons were charged with having 
committed an offence punishable under section 148 
of the Indian Penal Code. After a trial which, lasted 
about three months the Magistrate acquitted all the 
accused. An application was then made to this Court 
to set aside the acquittal and to direct a retrial. That 
application came on before Sharfuddin and Teunon 
JJ. who issued a Rule on the opposite party to show 
cause why the order of acquittal should not be set - 
aside and a retrial ordered. The Rule subsequently 
came on for hearing before the learned Chief Justice 
and Teunon J. who differed in opinion, the Chief 
Justice being of opinion that the Rule ought to be 
discharged, whilst Teunon J. was of opinion that the 
Rule 'should be made absolute. 

The application to set aside the order of acquittal 
is opposed both [by the accused and by the Local 
Government. 

The. present application raises a point of consid- 
erable public importance namely — ought the Court 


(1) (1'881) I. L. K. 4 All. 148. 

(2) (1902) 1. L. R. 25 All. 128. 


(3) (1879) I. L. R. 3 Bom. 150. 

(4) (1880) 6 C.L. R. 245 
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ordinarily to exercise the powers, which it undoubt- 1914 
edly has under section 439 of the Code of Criminal faujdab 
Procedure, to set aside an order of acquittal at the Thakub 
instance of a private prosecutor? All the High Courts kasi 
in India have for many years past consistently held Chowdhuby. 
that they ought not so to do. It will be sufficient if Fletcher j, 
I give the references to the reported cases in support 
of this proposition. They are Queen-Empress v.Shekh 
Saheb Badrudin (1), Heerabai v. Framji Bhikaji (2), 
Thcindavan v. Perianna (3), Queen-Empress v. Ala 
BaJchsh (4), Queen-Empress v. Prag Dat (5), In the 
matter of Sheikh Aminuddin (6), Qayyum Ali v. 

Faiyaz Ali (7), In re Municipal Committee of Dacca 
v. Hingoo Raj (8), Deputy Legal Remembrancer v. 

Karuna Baistobi (9). The learned Chief Justice was 
of opinion that the settled practice of the Courts 
founded on sound judicial opinion and public grounds 
should be adhered to. 

Teunon J , on the other hand, was of opinion that, as 
section 439 of the Code of Criminal Procedure is drawn 
in the widest terms, no previous decisions could in any 
manner fetter the way in which, the Court should exer- 
cise the discretion vested in it under the section. In 
support of this view, Teunon J. referred to certain 
remarks of the Chief Justice in the case In re An 
Attorney (10). But with ali due respect to the Learned 
Judge those remarks of the learned Chief Justice 
do not affect the point under consideration. The 
Deputy Legal Remembrancer informed me that some 
four or live Rules have of recent times been granted 
by this Court on applications by private prosecutors 

(1) (1883) I. L. R. 8 Bom. 197. (6) (1902) I. L. Ii. 24 All. 346. 

(2) (1890) I. L. R. 15 Bom. 349. (7) (1900) I. L. R.' 27 All. 359, 

(3) (1890) I. L. R. 14 Mad. 363. (8) (1882) I. L. R. 8 Calc. 895. 

(4) (1884) I. L. R. 6 All. 484. (9) (1894) I. L. R. 22 Calc. 164. 

” (5) '(1898) I. L. R. 20 All. 459. (10) (1913) I. L. R. 41 Calc. 446. 
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1914 to set aside orders of acquittal. He, however, also 
Favour informed me that all these Rules excepting one were 
Tiiakur granted by the Bench which granted the Rule in the 
X'" SI present case. That cannot, in my opinion, be taken 
Ohowdhury. ag cas ting doubt on the well established rule adhered 
Fletcher J. to both in this Court and in the other High Courts in 
India over a long series of years. That rule is found- 
ed oil grounds of public interest and convenience 
and ought, I think, to be adhered to. 

In addition to the difference of opinion of the 
learned. J udges in the present case as to there being 
a settled practice that the Court will not ordinarily 
interfere in revision at the instance of a private pro- 
secutor with an order of acquittal, the learned Judges 
also differed as to whether the circumstances in this 
case were such as would induce the Court in any 
event to interfere. 

The learned Chief Justice was of opinion that there 
was no reason to think that the Magistrate, whose 
judgment rests on an appreciation of the evidence 
that had been given before him, came to a wrong 
conclusion. Teunon J., on the other hand, thought 
that there were strong grounds for thinking that the 
judgment of the Magistrate amounted to a miscarriage 
of justice. I see no reason to assent to the view of 
Teunon J. 

No one can doubt that the complainant in this- case 
is merely the creature of Ram Khelawan Tewari, and 
that this prosecution forms one of a series of cases in 
which Ram Khelawan Tewari has tried to enforce his 
right to the land in question. 

I, therefore, agree with the view set out by the 
learned Chief Justice in his judgment. The Rule 
must, therefore, be discharged. 


Errata. 

Pa^e 386, Hue 4, for “ malaholder ” read fcC male holder.” 
Page 390, line 18, for “ mothers’ read 4 mothers. 

Pa Q, e 399, lines 21, 22, for 44 bcwidhus read banditti . . 
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Before Moolcerjee and Beachcroft JJ. 

AKHOY KUMAR BANERJEE 

I v Jwie 


CORPORATION OF CALCUTTA.* 


Rates and Taxes , arrears of —Consolidated rate — Charge — Calcutta Muni- 
cipal Act ( Beng . Ill of 1899) ss . 223,228 — Arrear of consolidated rates 
whether a first charge on the land and buildings in respect of which it has 
accrued due — Charge and mortgage , distinction between — Transfer of 
Property Act (IF of 1882) ss. 55 , 58, 100 — Bengal Tenancy Act (VIII 
of 1885) s. 171 — Constructive notice — Bona fide purchaser for value 
without notice. 

Section 2*28 of the Calcutta Municipal Act is not controlled by Section 
223 thereof, and makes the consolidated rate, as it accrues due from time to 
time, a first charge on the premises (subject only to arrears of land- 
revenue). 

A mortgage does, whereas a charge does not, involve a transfer of an 
interest in specific immoveable property. 

Narayana v. V enkataramana (1), Tancred v. Delagoa Bay Co. (2), 
Burlinson v. Hall (3) referred to. 

Such a charge cannot be enforced against the properly in the hands of 
a bona fide purchaser for value without notice. 

Ki&hen Lai v. Gang a Ram (4) referred to. 

The plea of purchaser for value without notice is a single defence, the 
onus of proving which is on the defendant. 

Attorney-General v. B'phosphaied Guano Co, (5) Wilkes v. Spooner (6) 
followed. 

Appeal from Appellate Decree, No. 2322 of 1909, against the decree 
of Mahim Chandra Sircar, Subordinate Judge, 24-Perganas, dated July 1, 
1909, modifiying the decree of Anil Chandra Datta, Munsif of Sealdah, 
dated Feb. 27, 1909. 

(1) (1900) I. L. R. 25 Mad. 220, 237. (4) (1890) I. L. R. 13 AH. 28, 44. 
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(1) (1912) 17 C. L. J. 209, 214. (2) (19 IB) 19 G. L. J. 352. 

(16951 Finch’s Prec. Chi 51. 
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Where property with such a charge is foreclosed by the mortgagee, 
constructive notice cannot be imputed to him to the same extent as to a 
purchaser at a private sale. 

liadka Madhab v. Kalpataru (1), Brahma v. Bholi Das (2) referred to. 

Still he should ascertain the true state of affairs before he becomes full 
owner thereof. 

Although a purchaser without notice from a person who had notice, is 
protected [ Harrison v. Forth (3)] here, purchasers from such a mortgagee 
cannot claim the protection as, before they acquire title, they might by 
enquiry from the municipal authorities ascertain the precise period for 
which the rates were in arrears. 


Second Appeal by Akhoy Kumar Banerjee and 
others,. the defendants Nos. 2 to 5. 

The facts are shortly these. One Srimatee Souda- 
mini Dasi formerly owned the property in suit, being 
premises No. 49 Tangra Road in Ward No. 19 within 
the limits of the Calcutta Municipality. On the 13th 
January 1903, one Hari Charan Ojlxa, the defendant 
No. 1 in this suit, purchased the said premises at a 
public auction in execution of a money decree, subject 
to a mortgage in favour of one Bankubihari Ghose, 
who obtained a foreclosure decree in 1914. After 
becoming full owner of the property on the 19th Feb- 
ruary 1907, he transferred it to the four persons who 
are the remaining defendants in this suit. On the 
20th August 1908, the Calcutta Municipal Corporation 
instituted a suit in the Second Court of the Munsif at 
Sealdah against all the five defendants to enforce a 
charge on the property in their hands in respect of 
Rs. 92-7-3 being the arrears of consolidated rates 
which had accrued due during three years, vis., from 
the 1st April 1903 to the 31st March 1906. On the 
27th February 1909, the learned Munsif dismissed the 
suit against the defendant No. 1, but declared the 
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plaintiffs’ claim for rates to be a first charge npon the 19 14 

said premises and decreed the suit against defendants Akhoy 

Nos. 2 to 5 who on appeal to the Subordinate Judge of Kumar 

Banerjer 

Alipore merely succeeded in getting the personal v . 
liability set aside. Hence this second appeal by the Coloration 
said defendants to the High Court, on two grounds : Calcutta. 
vis., ( i ) whether an arrear of consolidated rate is a 
charge on the land and buildings in respect of which 
it has accrued due ; and (ii) if there is such a charge, 
whether it can be enforced against the property in the 
hands of the present appellants. 


Babu Nagendra Nath Ghose, for the appellants. 
This is a test case by the Calcutta Corporation. The 
suit is based on s. 100 of the Transfer of Property Act, 
for a declaration that some quarters’ arrears of rates 
for the premises in suit are a charge on the property, 
and for enforcement thereof by sale. The defendants 
are subsequent purchasers and were not the owner or 
occupier when the rates had fallen due. These defend- 
ants had paid arrears of rates for one year next before 
their purchase, for which he was liable under s. 223. 
(Refers to ss. 171 and 215 of the Calcutta Municipal 
Act). Section 215 deals with the distraint of move- 
able property of defaulter. Section 227 is the only 
section which enables a suit being instituted and that 
against the defaulter only. A charge confers no 
interest in land. An arrear of rates may be a first 
charge and thus have priority over other charges of 
earlier date even, but it is not a mortgage or a first 
mortgage. See s. 58 of the Transfer of Property Act. 
Section 227 is to be read along with s. 223 which shows 
that liability for only one year before purchase can be 
enforced by suit under s. 227, and s. 228 should be read 
with s. 227. If a charge under s. 228 attaches to 
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a purchaser of books, etc., and provisions would be 
liable for the rates of a defaulting shopkeeper. A 
charge is not a mortgage and it cannot bind purchasers 
unless it is proved that they purchased with notice, 
otherwise the Calcutta Municipality can acquire an 
interest in almost all the property in Calcutta by 
allowing it to fall into arrears. 

Mr. S. P. Sinha (with him Balm Dcbendra 
Chandra Mullick), for the respondent. I submit that 
the decision of the question in issue depends on the 
interpretation of s. 228 of the Calcutta Municipal Act. 
There is the iiablity of the person, original or inherit- 
ed, and the liability of the property. The provision of 
distraint is only an additional remedy in favour of 
the Municipality. They are not obliged to distrain. 
They may bring a suit, arrest, attach property else- 
where, etc. In distraint they are only given an 
expeditious procedure in their favour. But that does 
not deprive them of the right that any creditor has to 
recover his dues. Additional and exceptional remedies 
are provided re owners’ and occupiers’ shares. 

[Mookerjee J. The other side does not question 
all this. He says, lxow do you know I am a defaulter, 
and then his second point is that s. 228 has to be read 
along with s. 223.] 

But s. 228 is not a corollary to s. 227. 

[Mookerjee J. Is defaulter defined anywhere in 
the act ?] 

. No. But defaulter means any one who is liable, 
but has failed to pay. 

[Mookerjee J. It is quite conceivable that more 
than one person may be a defaulter with respect to 
the same sum]. 

The purchaser inherits one year’s liability of 
defaulting owner. Consolidated rates are levied 
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because the property is benefited, while licenses, 1®14 
etc., are personal. The liability of the property is akhov 
unrestricted (irrespective of the owner), whereas the Kumar 
liability of the person is limited, therefore, s. 228 AN ® EJEE 
provides that the property should be the security. Corporation, 
Whoever may be the man du ring whose ownership Calcutta. 
the arrears fell due, though liis person and moveables 
are liable only for one year’s default, still so far as the 
immoveables are concerned the property is liable 
without any limitation for one year as is the case for 
personal liability of moveables. That is the scheme 
of the Act. Chapter XVIII deals with the special 
procedure for recovery of rates, etc. A charge is 
created by contract or by Statute (here, under s. 228) 
leaving the enforcement of the remedy (under the 
charge) to the ordinary law. First you have to 
determine who are personally liable, and then decide 
whether you will enforce that liability by distraint or 
by suit 

[Mookerjee J. But is a charge enforceable against 
a bona fide purchaser without notice ?] 

This is a matter for the defence and not for the 
plaintiff to allege. Whoever takes the land does 
so subject to the charge, unless he proves that he 
purchased without notice. This does not create a 
title but raises a defence. This man paid one year’s 
arrears, and therefore knew that the rates were 
unpaid, 

[Babu Nagendra Nath Ghose. I am an auction- 
purchaser, or purchaser from him.] 

The question of bona fide purchaser for value does 
not arise at all as it was not pleaded. My friend’s 
reading of s. 228 would be this “shall be a first charge 
(only subject to land revenue) in the hands of the pur- 
chaser for one year.” Of. s. 65 of the Bengal Tenancy 
Act for first charge of rent. 
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Baba Nagendra Nath Ghose, in reply. It is argu- 
ed that the charge attaches irrevocably to the pro- 
perty because the property is benefited. I am unable 
to conceive how the services of the Municipality, e.g., 
gas, water, police, etc., stick to the land. It benefits 
the then owner, but not his successor; and s. 227 
provides the only remedy by suit for the enforcement 
of charges. 

[Mookerjee J. If that is so, would it not have 
come after s. 228 ?] 

It is a right arising under Statute and can therefore 
be enforced only by the method provided in the same 
statute. It would be absurd to say that the security 
to the Municipality would vanish, if the charge be 
not treated as a mortgage. The onus is on the Munici- 
pality to show that I am bound by this charge. A 
new issue ought to be framed and sent down for trial 
as to my being a bona fide purchaser for value without 
notice. 

Cur. adv. vult. 

Mookerjee J. This is an appeal by four of the 
defendants in a suit to enforce payment of money 
charged upon immoveable property. The land and 
buildings in suit lie within the jurisdiction of the 
Municipal Corporation of Calcutta and were originally 
owned by Saudamini Dasi. On the 11th September 
1897, she executed a mortgage of this property by 
way of conditional sale. On the 13th January 1903, 
her right, title and interest were sold in execution 
of a decree for money against her and were purchased 
by Hari Charan Ojha, the first defendant to this suit. 
In 1904, the mortgagee, Bankubihari Ghose, sued to 
enforce his security, obtained the usual foreclosure 
decree, and ultimately, when the decree was made 
absolute, became full owner of the property. On the 


VOL. XL11.] CALCUTTA SERIES. 


631 


19tli February 1907, Bankubikari Chose transferred 1914 

the property to the four persons who are defendants akhoy 

other than the first defendant to this suit. On the _Kpmar 

„ , Banerjke 

20th August 1908, the Corporation of Calcutta com- ». 
menced this action against the five defendants to Corporation 
enforce a charge on' the property in their hands in Calcutta, 
respect of arrears of consolidated rates. These arrears Mookekjee 
had accrued due during the three years from the J. 

1st April 1903 to the 31st March 1906. 

The first defendant resisted the claim on the 
ground that she was not the owner in possession of 
the property and that no personal decree could be 
made against her. The remaining four defendants 
contended that there was no statutory charge en- 
forceable against the property in their hands, and 
that as the arrears had accrued due more than one 
year before they became owner of the property, no 


personal decree could be made against them. The 
Courts below have dismissed the suit against the first 
defendant, as also the claim for a personal decree 
against the other defendants. But they have made 
a decree which entitles the Corporation to realize the 
arrears by sale of the land and buildings, if the decre- 
tal amount is not paid within thirty days of the 
decree. In the present appeal, which has been pre- 
ferred by the defendants, other than the first, two 


points require consideration, namely, first, whether 
an arrear of consolidated rate is a charge on the land 
and buildings in respect of which it has accrued due ; 
and, secondly , if there is such a charge, whether it 
can be enforced against the property in the hands of 
the present appellants. 

The answer to the first question, namely, whether 
an arrear of consolidated rate is a charge on the land 
and buildings in respect of which it has accrued 
due, must depend upon the true construction of the 
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provisions of the Calcutta Municipal Act, 1899. For 
this purpose, reference may briefly be made to the 
relevant sections. The fourth part of the Calcutta 
Municipal Act deals with the subject of taxation, and 
comprises Chapters XII to XIX which include sections 
147 to 235. Chapter XII treats of rates. Section 147 
specifies four different classes of rates, which the 
Corporation is authorised to impose - upon buildings 
and lands within its jurisdiction. Section .149 lays 
down that these rates are to be levied as one con- 
solidated rate. Section 171 makes the consolidated 
rate payable in equal halves by the owner and the 
occupier. Sections 178 and 186 specify the circum- 
stances under which the entire consolidated rate may 
be levied from the owner, or from the occupier. We 
next come to Chapter XVIII, which defines the special 
procedure for recovery of the consolidated rate. 
Section 212 lays down that the provisions of the 
Chapter shall be deemed to be in addition to and not 
in derogation of any powers conferred in other Chap- 
ters for the collection or recovery of the consolidated 
rate. Section 215 provides for one mode of realization 
of the rate, namely, by distress. Sub- section 3 of 
section 222 places a restriction upon the recovery by 
distress against the occupier of an arrear due from 
the owner ; no arrear of the consolidated rate can be 
recovered by distress from any occupier or subtenant, 
if it has remained due for more than one year ; or 
if it is due on account of any period, for which 
such occupier or subtenant was not in occupation of 
the premises on which the rate is assessed. Section 
223 defines the extent of the liability' of the pur- 
chaser of any building or land for his vendor’s share 
of arrears of consolidated rate ; the purchaser is liable 
for the amount due on account of the owner’s share 
for any period not exceeding one year prior to his 
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purchase. Section 227 authorises a suit for recovery 1914 
of arrears of consolidated rate in substitution for or akhoy 
in addition to the summary remedy by distress and Kumar 

sale. Section 228, which makes the consolidated rate v. 
a first charge on the premises, is in these terms. “ The Corporation 
consolidated rate, due in respect of any building or Calcutta. 
land, shall, subject to the prior payment of the land Mo ”“ JEE 
revenue, if any, due to the Government thereupon, be J. 
a first charge upon the said building or land and upon 
the moveable property, if any, found within or upon 
such building or land and belonging to the person 
liable for such rate.” The language of this section is 
perfectly plain, and the intention of the Legislature 
to make the consolidated rate a first charge upon the 
premises is obvious. But an earnest endeavour has 
been made, on behalf of the appellants, to restrict its 
scope and operation by a reference to Section 223. 

It has been argued that as the purchaser of the pre- 
mises is liable for arrears of consolidated rate, which 
have accrued due before title vested in him, only to 
the extent of arrears for the year immediately prior 
to his purchase, section 228 should be so interpreted 
as to restrict the charge on the property in his hands, 
only to arrears for which he is liable. This contention 
is clearly fallacious, as the two sections are concerned 
with two entirely distinct aspects of the matter. 

Section 223 deals with the question of the personal 
liability (liability in personam ) of the purchaser of 
the premises for arrears unsatisfied when the title 
vested in him. Section 228 deals with the question 
of the liability of the premises (liability in rem ) for 
the rates due thereon. Section 228 is perfectly general 
in its terms and makes the consolidated rate, as it 
accrues due from time time, a first charge on the 
property (subject to arrears of land revenue). The 
objects of the two sections are radically distinct and 
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section 228 cannot be controlled by Section 223. We 
may add that no attempt has been made here to 
support the view unsuccessfully put forward in the 
Court below, that the expression “ belonging to the 
person liable for such rate ” in section 228 quali- 
fies, not only the expression “ moveable property” 
but also the expression “ building or land We hold 
accordingly that section 228 makes the consolidated 
rate, as it accrues due from time to time, a first charge 
on the premises. 

The answer to the second question, namely, 
whether such charge can be enforced against the 
property in the hands of the appellants, must depend 
upon the nature and incidents of the charge. A 
charge is defined in Section 100 of the Transfer of 
Property Act in the following terms : 

“ Where immoveable property of one person is, by 
act of parties or operation of law, made security for the 
payment of money to another, and the transaction 
' does not amount to a mortgage, the latter person is 
said to have a charge on the property ”. The distinc- 
tion between a mortgage and a charge, thus indicated 
in section 100, is of a fundamental character, and was 
explained by this Court in the case of Royeuddi v. 
Kali Nath (1) Sub-nom Royzuddi v. Kritarathanath 
(2). There is this well marked distinction between the 
two, that a mortgage does, whereas a charge does not, 
involve a transfer of an interest in specific immoveable 
property: Narayanan. Venkataramana (3), Tancred 
v. Delagoa Bay Co. (4), following Burlinson v. Hall (5) 
where Day J. observed as follows: “ A charge differs 
altogether from a mortgage : by a charge, the title is 
hot transferred, but the person creating the charge 

(J) (1906) I. L. R. 33 Calc. 985. (3) (1900) I. L. R.25 Mad. 220, 237. 

(2) (1906) 4 C. L. J. 219. (4) (1889) 23 Q. B. D. 239, 242. 

(5) (1884) 12 Q. B»D. 347, 350. 
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merely says tliat out of a particular fund, lie will 1914 
discharge a particular debt.” Akhoy 

To the same effect is the decision in Gobinda Kumar 
Chandra v. Dtvar-ka Nath (1) : “ a mortgage is a trails- 
fer of an interest in specific immoveable property ; a Corporation 
charge only secures payment of money out of that Calcutta. 
property.” When liability has been imposed upon 
property by act of parties, a question of some nicety J. 
may arise, whether a mere charge has been created 
or whether the property itself has been hypothe- 
cated. The point is of great practical importance, be- 
cause, whether the one view is taken or the other, 
has an important bearing upon the question, whether 
the property can be fol Lowed in the hands of a bona 
fide purchaser for value without notice •. Mama v. 

Bachchi( 2). No such question, however, arises, where, 
as here, only a charge lias been created by express 
words of the statute, and not a mortgage as in cases 
under Section 13 of the Patni Regulation or Section 
171 of the Bengal Tenancy Act. What, then, is the 
position ? The consolidated rate, as it accrued due, 
became a first charge upon the property, but no 
interest in such property was transferred by operation 
of law to the Corporation. The owner continued to be 
the full owner of the property; the entire interest 
therein remained vested in him ; when he transferred 
his right, title and interest in the property, the trans- 
feree acquired the whole interest therein. The owner 
was not in the position of a mortgagor, who has in him 
nothing beyond the equity of redemption and can 
consequently convey to the transferee no larger in- 
terest in the property. From this principle, the conclu- 
sion is inevitable that the charge cannot be enforced 
against the property in the hands of a bona fide pur- 
chaser for value without notice; in other words, while 
(1) (1908) I.L.R. 35 Calc. 837, 843. (2) (1906) 3 All. L. J. R. 551. 
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a mortgagee can follow the mortgaged property in the 
hands of a transferee from the mortgagor, a charge 
can be enforced against a transferee, only if he has 
taken with notice of the charge : Kishan Lai v. Ganga 
Corporation xtam (1), Royzuddi v. Kali Nath (2). The question, 
Calcutta, consequently, arises whether the appellants are pur* 
„ chasers for yalue without notice. Here, it is worthy 

J. of note that, they did not, in their written statement, 
plead that they were purchasers for value without 
notice. If they wished to avail themselves of this 
defence, they should have pleaded it. It was ruled in 
Attorney-General v. Biphosphate Guano Company Co), 
and Wilkes v. Spooner (A), that it is not a case of, first 
a defence that the defendant is a purchaser for value, 
and then a reply that he had notice, but of a single 
defence that the defendant is a purchaser for value 
without notice, the onus of proving which is on the 
defendant. But even if we assume that the defence, 
though not expressly taken in their written statement, 
is available to the defendants, they are in a position 
of difficulty from which there is no escape. The 
appellants are private purchasers of the property, and 
if they had enquired at the time of their purchase, they 
would have discovered that the rates were in arrears ; 
as a matter of fact, they would be personally liable 
under Section 223 for the arrears of the year imme- 
diately prior to the date of their purchase, and they 
admit that they have satisfied such arrears, though 
they do not disclose whether by enquiry they had 
ascertained the existence of the arrears before they 
made the purchase. But let us assume that they had 
notice of the arrears at the time of their purchase ; 
still, as a purchaser with notice may shelter himself 
under the title of the person from whom he purchased, 

(1) (1890) I. L. B. 13 All. 28. 44. (3) (1878) 11 Ok D. 327, 337. 

(2) (1906) I. L. R. 33 Calc. 985, 993. (4) [1911] 2 K. B. 473, 486. 
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if the latter could successfully raise this defence, we 1914 
must examine the position, of the vendor of the appel- akhoy 
lants: Sweet v. Southcote(l), M Queen v. Farquhar 
(2), Barrow's case (3), Wilkes v. Spooner (4). Now, as t>. 
regards the position of Banku Behari Ohose, the mort- C ' ORPO o ® ATION 
gagee who acquired title by foreclosure, lie was no Calcutta. 
doubt not in the position of a private purchaser, and if Mookerjee 
he had enquired of bis mortgagor or the subsequent J- 
purchaser of the equity of redemption, neither of them 
would have been bound to give him any information, 
such as a vendor is under an obligation to furnish 
under section 55 of the Transfer of Property Act, to an 
intending purchaser of his property. The mortgagee, 
therefore, was in reality a person who acquired title 
under an involuntary alienation by his mortgagor; to 
a person in this position, constructive notice cannot be 
imputed to the same extent as to a purchaser at a pri- 
vate sale: Radha Madhab v. Kalpataru (5), Mag it 
Brahma v. Bholi Das (6 . But, by enquiry from the 
Municipal authorities, he could still have ascertained, 
whether any arrears of consolidated rate were due. 

When he took the mortgage, he knew full well that if 
the rate was not duly paid, the arrears would become 
a first charge upon the property and would gain prio- 
rity over his debt ; and in our opinion, before he be- 
came full owner by foreclosure, he should have ascer- 
tained the true state of affairs. He is consequently in 
the same position as if he had made such enquiry; 
and the purchasers from him are in no higher position, 
because, although a purchaser without notice from a 
person who had notice is protected [Harrisons. Forth 
(7)] the appellants cannot claim such protection, as 

(1) (1786) 2 Brown 0. C. 66. (4) [1911] 2 K. B. 473. 

(2) (1805) 11 Ves. 467. (5) (1912) 17 C. L. J. 209, 214. 

(3) (1879) 14 Oh. D. 432. (6) (1913) 19 0. L. J. 352. 

(7) (1695) Finoli’s Prec. Ch. 51. 
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1914 before they acquired title, they might have by enquiry 
from the Municipal authorities ascertained the precise 
period for which the rates were in arrears. We hold, 
accordingly that the appellants are not entitled to pro- 
Corporation Section as purchasers for value without notice. 

Calcutta. The result is that the decree of the Subordinate 
„ ' — ’ Judge is affirmed and this appeal dismissed with 

J. costs. 
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Beachcroft J. I agree, 
a. s. 


Appeal dismissed. 


APPELLATE CIVIL. 

Before N. R. Chatter jea and Beachcroft JJ. 

19U SAHADORA MU DIAL! 

June 10. R- 

NABIN CHAND BORAL.* 

Homestead Laud— Suit for rent— Jurisdiction— Protected unler-tenure— 
Revenue Sale Act (XI of 1359) s. 37 , cl (4)— Garden— Incumbrances 
annulment of on sale of taluk for arrears of revenue — Provincial 
Small Cause Courts Act (LX of 1SS 7) Sch. If Art 8— Second appeal 
— Civil Procedure Code (Act V of 190S) s . 102. 

Section 102 of the Civil Procedure Code is no bar to second appeals in 
suits for rent other than house rent although the value thereof does not 
exceed Its. 500 : vide Art. 8 of Schedule II of the Provincial Small Cause 
Courts Act. 

Sound ar am Ayyar v. Sennia Naickan(\) distinguished. 

'-‘Appeal from appellate decree, No. 1125 of 1912, against the decree of 
II. P. Duval, Additional District Judge of 24-Parganas, dated Feb. 19, 1912, 
reversing the decree of Surendra Krishna Ghose^Munsif of Sealdah, dated 
April 26, 1911. 


(11 (1900) I. L. R. 23 Mad. 547. 



(2) (1913) 17 0. W. N. 984, 987, 


Second Appeal by Sahadora Mudiali, the defend- 


rhis appeal (second appeal No. 1125 of ldl2) and 
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When land ceased to be garden land about a quarter of a century 
ago, and tenants have been settled on the land since then, the tenure 
is not protected and does not fall within the 4th exception to section 37 
of 'the Revenue Sale Act (XI of 1859) and is liable to be annulled. 

The effect of a sale is not ipso facto to avoid under-tenures ; the pur- 
chaser lias the option of avoiding them or keeping them intact. 

Titu Bibiv.Mohesh C hinder Bag chi (1) followed . 

It is necessary therefore that the purchaser must by some unequivocal 
act indicate his intention to avoid under-tenures if he desires to do so 
and the election of the purchaser to avoid must be brought to the knowledge 
of the under-tenure holder. 

A formal written notice is not essential. 

Dursan Singh v Bhawani Koer 12) followed and explained. 

The facts, that the purchaser demanded rents from the tenants to the 
knowledge of the under-tenure holder, sued the tenants for rent, took out 
warrants of attachment irr execution of decrees, and realized rents from the 
tenants in repudiation of the under- tenure-holder’s title, go to show that 
the under-tenure-holder had not only notice of unequivocal acts on the part 
of the purchaser indicating his election to avoid the moharrari , but the 
purchaser had in fact obtained possession of the estate. 

Mir Waziruddin v. Deohi Nandan (3) distinguished. 

Per N. R. Ohatterjea J. The mere fact that a garden was made on 
a piece of land a quarter of a century before the sale would not make it 
land on which a garden has been made for all time to come. 

Per Beachciroft J. No particular method of expressing an intention to 
annul an under-tenure is necessary. There must be established (i) a definite 
intention to annul, (ii) an indication of that intention to the' under-tenure- 
holder. 

To afford protection the work must still be in existence or the land be 
used for the purpose of the work. The perfect tense in u leases of land 
whereon . . . gardens have been made denotes a present state. 

Obiter : If the busti land is covered by the lease of the land on which 
the mill stands, or if the busti is an integral part of the mill and exists only 
for the purposes of the mill, it is possible that it might be protected. ' 
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appeals from Appellate Decrees Nos. 1264 to 1268 of 
1912 are similar. The facts are briefly as follows 

In 1893 Gobinda Lai Seal purchased 10 biglias of 
partly garden and partly tenanted land in Titagharfor 
Rs. 3,500 from one Panchanan Banerji who held this 
land under various permanent leases executed between 
1874 and 1880. The Seals held possession by realizing 
rent from the tenants, the rate of rent being one rupee 
a cottah a month as the land is very valuable owing to 
its proximity to several mills. 

Among the leases which Panchanan had taken was 
one for 1 bigah 16 cottahs (old measurement) from one 
Aptabuddi in Taluk No. 1678. This taluk consisted 
only of one plot of land which was identified as being 
plot No. 196 of the chitta of 1846. This plot was 
originally lakheraj and was resumed in that year and 
settled permanently with Aptabuddi’s father, Golapdi 
Mistri* on a land revenue of Re. 1-3-3. 

This taluk having fallen into arrears of land reve- 
nue was put up to sale by the Collector, and purchased 
on 29tli March 1908 by one Mahendra Nath Mallik who 
obtained symbolical possession from the Collectorate 
peon. As there was some trouble in finding the 
estate the Kanungo, who had to go and demarcate it ? 
identified the estate as an area of 2 bigahs 14 cottahs 
by the present style of measurement on the extreme 
west o£ the Seal’s garden and the purchaser (Mahendra) 
though he was well aware of the nature of the Seal’s 
claim as permanent lessees, began to try to realize rents 
and warned the tenants not to pay the rents to Babu 
Nabin Chand Boral one of the plaintiffs, who was the 
executor of the estate of the late Manik Lai Seal, 
successor in interest of Gobinda Lai Seal, the original 
lessee. As the tenants did not pay the Seals, Babu 
Nabin Chand Boral sued them for rent. 

The tenants in all these six analagous suits set up 
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the claim of the purchaser Maheudra Nath Mallik 
as their superior landlord, confessing the Seal’s title ; 
but avoiding it by matter ex post facto as the pur- 
chaser bad repudiated the status of the incumbrancer 
standing between the taluki interest and the tenants. 

The Commissioner appointed by the primary 
Court to survey the lands came to the same finding 
as the Collector’s Kanungo had arrived at, viz., that 
the lands for which Nabin Chand Boral was claiming 
rent appertained to the Estate No. 1678. 

On the 26th April 1911, tlie Munsifof Sealdah, dis- 
missed the plaintiff’s suit holding that the purchaser 
M'aliendra Nath Mallik had annulled the incumbrance 
(i.e., the lease of the Seals) and in consequence the 
plaintiff had no further interest in the lands, and he 
could not recover rent. 

This decision was reversed on appeal to the Addi- 
tional District Judge of the 21-Parganas, by his 
judgment dated 19th February 1912, wherein he held 
that the relation of landlord and tenant still existed 
between the plaintiff and the defendants. 

Hence the defendants preferred these analogous 
appeals to the High Court. 

Babu Dwarkanath Cliakravarti (with him Babu 
Mahendra Nath Boy, Babu Bira.j Mohan Majumdar 
and j Babu Harendra Kumar Sarbadhikari), for the 
appellants. These are six analagous appeals in rent 
suits. 

[Mr. B. Chakravarti, tor the respondents. I have 
a preliminary objection as to the competency of these 
appeals as they arise out of suits for recovery of 
arrears of rent of homestead lands valued at less than 
Rs. 500. Section 102 of the new Civil Procedure 
Code is a bar to these second appeals, because these 
rent suits are of the nature cognizable by Courts of 
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Small Clauses : Soundaram Ayyar v. Sennia Naickan 

(I)-] 

Bctbu Dwarka Nath Chakravarti, for the appel- 
lants. [Reads article 8 of the 2nd Schedule of the Pro- 
vincial Small Cause Courts Acts.] I submi t that these 
appeals are not incompetent, as suits for the recovery 
of arrears of rent of homestead lands do not come 
within the jurisdiction of the Provincial Small Cause 
Courts. Further, no notification has been made and 
published by the Local Government vesting Small 
Cause Court Judges in Bengal in general or the trial 
Judge in these particular cases, with powers to try 
rent suits on their Small Cause Court side as in 
Madras. The opinion of the Full Bench of the Madras 
High Court in Soundaram v. Sennia (I) that all suits 
for rent are of the nature cognizable by the Small 
Cause Court is, therefore, untenable in Bengal. 

Although a sale for arrears of revenue does not 
ipso facto render all incumbrances void, they are 
voidable at the option of the purchaser. A formal 
written notice is not necessary in law to annul 
incumbrances, and the incumbrancer becomes a tres- 
passer from the date of institution of a suit against 
him. But it is not necessary that a suit should be 
instituted, when the purchaser, as in the present case, 
succeeds in realizing rents direct from tenants : that 
is a sufficient indication (to the under-tenure-holder) 
of the purchaser’s intention to annul the incum- 
brance. Refers to the observations in Dursan Sinyh 
v. Bhawani Koer (2). 

[Chatterjea J. A demand for rent from tenants, 
to the under-tenure-holder’s knowledge may amount 
to notice.] 

There are decrees which wmre obtained by the 
purchaser before the present rent suits were brought, 

(1) (1900) I. L. R. 23 Mad. C47. (2) (1913) 17 C. W. N. 984, 987. 
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vis., on 3rd August 1909. In clause ( 4 ) of section 37 
Act XI of 1859, the words “ have been made” indicates 
(in tlie use' of the present perfect tense) that they 
must be in existence at the time of sale ; the right 
accrues at the time of the sale when the protection is 
claimed. 

It is the existence of that class of improvements 
that gives the protection. The land in question being 
busti land does not fall under any of the exceptions 
mentioned in section 37 of the Land Revenue Sale 
Act: Sagore Hath Bose v. Rakha'l Dasi Debt (1). 
These huts do not come within the description of 
dwelling-houses, which must be of a permanent nature 
to claim this protection : Makar Ali v. Shyama 
Charan Das (2). All the cases proceed on the assump- 
tion that the existing state of things is a garden and 
not that it has been a garden. 

Mr. B. Chakravarti (with him Babu Atul Krishna 
Roy), for the respondents. I am not going to contend 
that a formal written notice is necessary, but there 
must be notice to the under-tenure-holder whose tenure 
is to be avoided, and that by the auction-purchaser 
showing by an unequivocal act that he wants to avoid 
the tenure. He is a trespasser if he approaches the land 
without notice. It is fraudulent to get at the tenants 
on the land and win them over, without the know- 
ledge of the under-tenure-holder. He must institute 
a suit or convey his intention to the incumbrancer or 
under-tenure-holder of annulling the incumbrance: 
Mir Waziruddin v. Lala Deoki N ndan (?>). Instead 
of fighting six cases (as at present) what is there 
to prevent the auction-purchaser from filing one suit 
against the incumbrancer alone. My further sub- 
mission is, that this being a second appeal we must 
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accept tlie finding of fact arrived at by the lower 
Appellate Court. 

These six suits have been brought by me for rent, 
and it is for the tenants to show that the relation, of 
landlord and tenant between them and me had been put 
an end to. What is the date from which they say the 
under-tenure was annulled? See Bamtaran Kctpcili 
v. Asivini Kumar Butt (1). This decision will not 
bind the auction-purchaser. He should file a title 
suit. The notice is not sufficient. Tlie sale does not 
ipso facto make void all incumbrances but they be- 
come voidable only at the option of the purchaser, 
which must be clear and unequivocal: Titu Bill 
v. Mohesh Chuncler Barjchi ( 2). The effect of the 
auction-purchaser’s action maybe a strong desiie only. 
We do not as yet know the actual quantity of land 
covered by these suits. The defence of j us tertii must 
be proved with regard to the whole tenure : Bhago 
Bibee v. Bam Kant Boy (6). Leases of lands which 
may not have been expressly leased for the purpose 
of making gardens thereon, but on which gardens 
have subsequently been made, are excepted under 
clause (4) of section 87 of Act XI of 1859, and it does 
not matter if there are some huts on some portion of 
the garden: Golind Chandra Sen v. Joy Chandra 

Das (4). 

[Beachcroft J. Do you say that, if it has been 
a garden at any time, it is protected for ever ?] 

I say that this provision is for the protection of the 
Government revenue. 

[Chatterjea J. Do not the words “ have been, 
mean “ are in existence up to the time of the safe ? ] 
No. 

(1) (1910) L. R. 37 Calo. 559, 566. (3) (1877) I. L. R. 3 Calc. 293. 

(2) (1883) I. L. R. 9 Calc. 683. (4) (1885) I. L. R. 12 Calc. 327. 
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Babu Dwarkanath Chakravarti, in reply. 

Cur. adv. vult. 


N. R. Chatterjea J. These appeals arise out of 
suits for recovery of rent of homestead lands com- 
prised in a maurusi mokarrari tenure which belonged 
to the plaintiffs. The defence was that the tenure 
held by the plaintiffs had been extinguished by the 
sale of the estate, within which it is situated, for 
arrears of revenue under the provisions of Act XI of 
1859, that the purchaser had entered into possession 
of the estate and that the defendants had paid the 
rents to the purchaser. 
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A preliminary objection has been taken to the 
hearing of the appeals on behalf of the respondents 
under section 102 of the Civil. Procedure Code. It has 
been contended that a suit for rent is of a nature 
cognizable by the Small Cause Court, and reliance is 
placed on the case of Soundaram Ayyar v. Sennia 
Naickan (1). Now, Article 8 of the second Schedule 
of the Provincial Small Cause Courts Act expressly 
exempts suits for rent other than house rent from the 
cognizance of Small Cause Courts unless the Judge 
of the Court of Small Causes has been expressly 
invested by the Local Government with authority 
to exercise jurisdiction with respect thereto. Bat 
the majority of the Judges constituting the above 
Full Bench of the Madras High Court, were of opinion 
that a suit for rent is of the nature of a suit cognizable 
by the Small Cause Court. It appears that by a noti- 
fication tho Madras Government has invested all Sub- 
ordinate Judges and District Munsifs, within the Presi- 
dency, with jurisdiction to try on their Small Cause 
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Court side all suits for rent falling within the pecu- 
niary limits of their special jurisdiction. No such 
notification has been issued by the Local Government 
in this Presidency and so far as this Court is concerned 
second appeals in suits for rent (other than house rent), 
although the value thereof does not exceed Rs. 500 
have always been entertained. I accordingly overrule 
the preliminary objection. 

Two questions have been raised in these appeals. 
The first is whether the tenure of the plaintiffs is 
protected under the provisions of clause (4) of sec- 
tion 37, Act XI of 1859; and, secondly, whether the 
tenure has been annulled. 

As regards the first question it appears that the 
estate consists only of 2 biglias, 14 cottas of busti 
land. The learned District Judge, however, has held 
the laud is one on which a garden lias been made 
because it formed part of 10 bighas of land which was 
once a garden and is called Seal’s garden. I am of 
opinion that he is wrong in this view. The land 
ceased to be garden about a quarter of a century ago, 
and tenants have been settled on the lands since then. 
The mere fact that a garden was made on a piece of 
land a quarter of a century before the sale would not 
make it land “ on which a garden has been made 
for all time to come. The land comprised in estate 
No. 1678 for a very long time has been, and at the 
time of the sale was busti land. In the plaints them- 
selves, the lands are described as homestead lands. I 
am accordingly of opinion that the tenure does not 
fall within the exception to section 37 of Act XI of 
1859 and is liable to be annulled. 

The next question is, whether the tenure has been 
annulled. It is no doubt true that a sale for arrears 
of revenue does not ipso facto avoid incumbrances or 
under- tenures, but. only renders them voidable at the 
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option of the purchaser. See Titn Bihi v. Mohesh 
Chunder Bagchi (1). But the purchaser may annul 
an under-tenure not only by the institution of a suit 
against the under-tenure-liolder, but can do so by any 
suitable means. It has been contended on behalf of 
the appellant that it is not necessary to give any notice 
to the under-tenure-liolder for avoiding the tenure, and 
reliance is placed on an observation in the judgment 
in the case of Dursan Singh v. Bhawani Koer (2), viz. 
that “ the purchaser may elect to annul an under- 
tenure not only by institution of a suit, or by giving a 
notice to vacate, but may indicate it by other means.” 
In that case a notice was in fact given to the under- 
tenure-holder, and all that was meant to be said was 
that a formal written notice was noc essential. The 
effect of a sale is not ipso facto to avoid under- tenures ; 
the purchaser has the option of avoiding them or 
keeping them intact.. It is necessary therefore that the 
purchaser must by some unequivocal act indicate his 
intention to avoid under-tenures if he desires to do so. 
A formal written notice to the tenure-holder would 
certainly be the most convenient mode of doing it 
and this litigation demonstrates the difficulties in 
which the purchaser may be placed, if he omits to 
serve a written notice on the tenure-holder. But 
I do not think that a formal notice is essential and 
although the election of the purchaser to avoid must 
be brought to the knowledge of the tenure-holder, 
a written notice is not the only mode in which it can 
be done. 

The learned District Judge has held that the verbal 
notice said to have been given to the plaintiff was not 
proved, and that “ the purchaser did nothing to avoid 
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land for this purpose, an entry which resulted in a 
conviction for theft and criminal trespass did not 
constitute possession much less possession of the entire 
estate for the purposes of limitation. 

In the present case there is no question of limita- 
tion. Had the purchaser instituted a suit for annul- Chatteriba 
ment of the plaintiff’s mokarrari , they could have no j. 
possible defence to the action, and if the purchaser 
has succeeded in obtaining possession of the estate 
peacefully and openly and is in possession of the 
estate by receipt of rent through the tenants the 
mokarrari of the plaintiff must be held to have been 
annulled. The lower Appellate Court has, however, 
not come to a clear finding upon the facts found by 
the Court of first instance. The decrees of the lower 
Appellate Court are accordingly set aside and the cases 
sent back to that Court. That Court will come to 
clear findings upon the facts found by the Muusif 
indicated above, and dispose of the appeals according 
to law. Costs to abide the result. 
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Beach CEO ft J. All civil suits, the value of which 
does not exceed Rs. 500, are cognizable by Courts of 
Small Causes, subject to the exceptions contained in 
the second schedule of the Provincial Small Cause 
Courts’ Act, and to the provisions of any special Act. 
Suits for rent, other than house rent, are included in 
the second schedule of the Provincial Small Cause 
Courts’ Act. But the Local Government has authority 
to vest Judges of Small Cause Courts with powers to 
try rent suits. No notification has been made vesting 
Small Cause Court Judges in Bengal in general, or the 
Judge of first instance in this particular case, with 
such powers. I am, therefore, of opinion that this 
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As regards the question of annulment of an under- 
tenure, I agree with my learned brother in thinking 
that no particular method of expressing an intention 
to annul an under-tenure is necessary, but that any 
unequivocal act is sufficient which indicates the inten- 
tion to annul and which brings that intention to the 
knowledge of the under-tenure-holder. The learned 
Judge has found against the story that definite notice 
was given by the purchaser to the under-tenure- 
lxolder. There remains the question of the collection 
of rent from the tenants. In my opinion it is impos- 
sible to lay down any hard and fast rule as to how far 
collection from tenants may be taken not only to indi- 
cate the intention to annul but also to establish the 
fact that that intention was brought to the knowledge 
of the under-tenure-holder. Collection from so large a 
majority of the tenants as to amount to obtaining 
possession of the estate would probably be sufficient 
to indicate the intention to annul to the under-tennre- 
holder. But other considerations might come in, e.g., 
whether the number of tenants was large or small, and 
whether collections were made openly or secretly. It 
is needless to multiply examples. It is sufficient to 
say that two things must be established (i) a definite 
intention to annul, (ii) an indication of that, intention 
to the under-tenure-holder. 

As the learned Judge has dealt with this part of 
the case apparently with the idea that a definite notice 
was necessary I agree in the proposed order of 
remand. 

As regards the remaining question whether the 
under-tenure was protected under clause ( 4 ) of section 
87 of Act XI of 1859, it is clear that in so far as 
protection is claimed on the ground that the land is 
garden land, the claim must fail. It is apparently 
now a mill busti but the learned Judge held it was 
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protected because it was part o£ a larger area on 
which a garden was once made. Now, the 4th clause 
of section 37 clearly contemplates improvements or 
works of a permanent character. These are protected 
irrespective of whether the lease was or was not 
given for the purpose of the work in question. But 
to afford protection the work must still be in exis- 
tence or the land be used for the purpose of the 
work. The wording of the clause i3 “leases of land 
whereon . . . gardens have been made/’ The 

perfect tense denotes a present state. If the garden 
has ceased to exist, the fact that there was once a 
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garden on the land will not protect it. 

Whether the land would be protected as part of a 
mill busti would depend on a variety of circum- 
stances. Land on which there are merely temporary 
huts is. not of course on that account protected, but 
if the busti land is covered by the lease of land on 
which the mill stands, or if the busti is an integral 
part of the mill and exists only for the purposes of 
the mill, it is possible that it might be protected. 
It is not, however, necessary to pursue this point 
further as protection has not been sought on this 
ground. 


G. s. Appeal allowed : case remanded. 




652 


INDIAN LAW REPORTS. [YOL. XLII. 


June 15. 


APPELLATE CIVIL. 


Before Mookerjee and Beachcroft JJ. 

KIT A GAR AM DAS 


RAMSANKAR DAS PR AM AN IK.* 


Interest — Stipulation in mortgage bond for interest at 7 5 per cent, per annum, 
whether penalty-— Liquidated damages — Undue Influence — Embarrass- 
ment of debtoi — Unconscionable bargain — Contract Act (IX of 18 72), 
ss . 16, 74, Ulus . (/), as amended by Act VI of 1899, s. 4 (I) — 
Act XXVIII of 1855, s. 2. 

Per Mookerjeb, J. (Beachcroft J. agreeing to as to penalty). Notwith- 
standing the small group of cases where a restricted view was taken of the 
authority of the Court to relieve against a penalty, the tide has turned back, 
and the more modern cases repudiate the doctrine that any rate of interest, 
however exorbitant, cannot be deemed penal, 

Motoji v . Sheikh Ilosajn (1), Pava v. Govind (2) followed. 

Aryan Bibi v. Asgar All (3), Go Jeul Chand v. Khaja A li (4), Sankara- 
narayana. Vadhyar v. Sankaranarayana Ayyar (5), Chinnav. Pedda (6), 
Periasicami v. Subramanian (7) not followed. 

This principle is fairly deducible from the modern decisions that the 
Court is competent to grant relief whenever the rate of interest appears to 
the Court to be penal. 

Miajan P atari v. Abdul Jubbar (8), Velchand v. Flagg (9), Ganapathi v. 
Sun lar i (10), Muthukrishna v. SanJcaralingam (11) followed. 

* Appeal from Original Decree No. 396 of 1910, against decree of Ali 
Ahmad, Subordinate Judge of Rungpur, dated May 12, 1910. 


(1) (1869) 6 Bom H. C. 8. 

(2) (1873) 10 Bom. H. C. 382. 

(3) (1886) I. L. R , 13 Calc. 200. 

(4) (1890) Punj, Rec, 32. 

(5) (1901)1. L. R. 25 Mad. 343. 

(6) (1902) I. L. R. 26 Mad. 445 


(7) (19C2) 14 Mad. L.J. 146. 

(8) (1906) IOC. W.N. 1020. 

(9) (1911) X. L. R, 36 Bom. 164 : 

14 Bom. L. R. 18. 

(10) (1939) 22 Mad. L. J. 354. 

(11) (1912) I. L. R. 36 Mad. 229. 
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Although s. 74 of the Contract Act was originally framed to deal with 
the doctrine of penalty and liquidated damages as understood in the law of 
England, it is in its present form comprehensive enough to include the type 
of cases before the Court, because it covers all cases where the contract 
contains “ any stipulation by way of penalty.” 

It is obvious that each case must be treated on its own circumstances. 

The test is, was the agreement to pay damages for the breach of contract 
unconscionable and extravagant, such as no Court ought to allow to be 
entered into. 

Webster v. Bosanquet (1) referred to. 

u You are to consider whether it is extravagant, exorbitant, or uncon- 
scionable at the time when the stipulation is made — that is to say, in regard 
to any possible amount of damages which may be conceived to have been 
within the contemplation of the parties when they made the contract.” 

Clydebank Engineering Co. v. Don Jose Castaneda (2) referred to. 

A stipulation for merely accelerating payment of the whole debt in 
default of payment of one or more instalments is not, by itself, by way of 
penalty. 

Ex parte Barden (3), Sterne v. Beclc (4), Wallingford v. Mutual 
Society (5) referred to. 

But when the entire sum which the creditor had agreed to receive in 
instalments without interest, is not only repayable in one sum, hut is also 
made to carry interest at an unusual rate, the Court may, in view of all the 
circumstances of the case, regard the stipulation for payment of interest at 
an exorbitant rate as penalty. 

When (on an account originally made up very largely of interest at an 
exorbitant rate) the stipulation was made in the mortgage bond (no interest 
being payable up to due date) that upon default of payment of one or two 
instalments not only would the whole balance due become forthwith pay- 
able, but would carry interest at the rate of 75 per cent, per annum : 

Held , that the covenant for payment of interest at this rate was a 
penalty, ie., it did not represent the damages which the creditors were 
likely to suffer by reason of the default of the debtors, but was rather 
intended as an effective means to secure punctual performance of the 
contract. 

Per Mookerjee J. Where the facts make it clear that the creditors 
were in a position to take advantage of the embarrassment of their debtors 
and the bargain they made was unconscionable, there is a concurrence of 
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(1) [1912] A. C. 394. 

(2) [1905] A. C. 6. 


(3) (1881) 16 Cli. D. 675. 

(4) (1863) 1 DeG. J. & S. 595. 



(5) (1880) 5 App. Cas. 685. 
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the two elements which must combine to attract the operation of. s, 16 of 
the Contract Act. 

Davis v. Maung Slave Goh (1), Kesavulu Naidu v. Aritliulai Ammal (2) 
followed. 

Appeal by Khagaram Das and Totaram Das, the 
plaintiffs. 

In this suit the plaintiffs sought to recover Rs. 1,300 
as principal and Rs. 3,949-14 as interest thereon at 
75 per cent., per annum., from 15tli June 1905 to date of 
suit, making a total of Rs. 5,249-14 as. due upon a 
registered kistihandi mortgage bond dated 9tli June 
1904 — no interest being piyable up to due date. The 
bond was for Rs. 1,600 which was made up of two 
sums, viz., Rs. 1,060-1 as. due upon a previous decree 
and Rs. 369-15 as. due upon a promissory note for 
Rs. 300 dated 8th June 1903 carrying interest at one 
pice per rupee per day, i.e., at the rate of Rs. 750. per 
cent, per annum. The defendants, Ram Sankar Das 
and others, had originally borrowed the small sum of 
Rs. 375 on the 24tli July 1895 with interest at 24 per 
cent, per annum. On the 25th January 1899, the 
defendants gave the plaintiffs a bond for Rs. 600 in 
renewal of the promissory note of the 24tli July 1895. 
The bond carried interest at the rate of 75 per cent. 
per annum. In 1901 the plaintiffs sued to recover this 
money, but the Court made a decree for the amount 
named in the bond with interest at 24 per cent, per 
annum. The amount decreed was Rs. 1,060 carrying 
interest at 6 per cent, per annum till realisation. On 
failure to pay up this decree, the debtors (then in a 
position of extreme embarrassment), on accounts taken 
between the parties, executed the aforesaid instalment 
bond for Rs. 1,600 on the 9th June 1904. The creditors 
agreed to take Rs. 100 in cash and Rs. 1,500 in ten 

(1) (1911) I. L. It. 38 Calc. 805 ; (2) (1912) I. L. R. 36 Mad. 533. 

L. It. 38 I. A. 155. 
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instalments to be spread over 5 years : no intei’est was 
payable up to tlie due date, but in default the rate was 
fixed at 75 per cent, per annum. On the 5th July 1909, 
the plaintiffs filed this suit for the recovery of 
Rs. 5,249-14 as. The defence was that the claim for 


interest at 75 per cent, was not enforceable as it was 
by way of penalty. Under the circumstances the 
Subordinate Judge of Rungpur decreed the plaintiff's 
suit on 12th May 1910, but allowed only 24 per cent, 
compensation from 15th June 1905 till realisation 
together with full costs, holding the exorbitant rate to 
be a penalty. The plaintiffs thereupon preferred this 
appeal to the High Court claiming interest at Rs. 75 
per cent. There was, however, no cross-appeal by the 
defendants against that part of the Subordinate Judge’s 
decree which was clearly erroneous. 
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Babu Jogesh Chandra Boy (with him BabuAbinash 
Chandra Guha, and Babu Hem Chandra Sen), for 
the appellants. I submit that interest should have 
been decreed at the bond rate at 75 per cent, per 
annum as that was fixed not by way of penalty but 
as representing liquidated damages: Sundar Koer 
v. Shy am Krishen (1), Aryan Bibi v. Asgar All (2), 
Sankaranarayana Vadjiya v. Sankaranaragana 
Ayyar (3). The creditor is entitled to enforce the 
contract strictly under section 2 of Act XXVIII of 1855 
which abolished all usury laws in India. 

Babu Brojendra Nath Chatter] ee, for the respond- 
ent. This case falls within the class where there is a 
stipulation for payment of interest at a specified rate, 
if the principal or a part thereof was not paid on the 
due date. I therefore submit, first, that the stipulation 
for payment of interest on default at 75 per cent, was 


(1) (1905) I. L. it 34 Calc. 150. (2) (1886) I. L. R. 13 Calc. 200. 



656 


INDIAN LAW REPORTS. [YOL. XLII. 



thus clearly by way of penalty [ Velchand v. Flagg( 1)] ; 
and, secondly , as the circumstances of the case showed 
the creditors were in a position to dominate the will 
of the debtors, the stipulation for payment of interest 
at an exorbitant rate was not enforceable : see illus- 
tration (c) of section 16 of the Contract Act; Miajan 
v. Abdul (2), and Munes har v. Sodhi Lcil (3). 

Babu Jogesh Chandra Roy , in reply. 

Car. adv . vult. 
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interest at 24 per cent, per annum, un tne zom 
January, 1899, the defendants gave the plaintiffs a bond 
for Rs. 600 in renewal of the promissory note of the 
24th July 1895. The bond carried interest at the rate 
of 75 per cent, per annum. In 1901, the plaintiffs sued 
to recover their money. The Court held that the 
plaintiffs should not be allowed interest at 75 per cent, 
per annum, and made a decree for the amount named 
in the bond with interest at 24 per cent, per annum. 
The amount decreed was Rs. 1,060 and this carried 
interest at 6 per cent, per annum till realization. On 
the 8th June 1903, the plaintiffs advanced to the 
defendants a sum of Rs. 300 on a promissory note, 
which carried interest at one pice per rupee per day, 
that is, at the rate of 570 per cent, per annum. On 
the 9th June 1904 accounts were taken between the 
parties, and it was found that Rs. 1,230 was due on the 
decree and Rs. 2,010 on the promissory note. The 

(1) (1911) I. L. R. 36 Bom. 164 ; (2) (1906) 10 0. W. N. 1020. 

14 Bom. L. R. 18. (3) (1909) 13 0. W. N. 1069. 
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creditors, however, agreed to receive Rs. 100 in cash 1914 
and an instalment mortgage bond for Rs. 1,500. The khagaram 
mortgage instrument provided for the payment of this 
sum of Rs. 1,500 in ten instalments spread over five ramsa'nkar 
years, with the condition that if default was made in _ p 

the payment of one or two instalments, the creditors 

would be at liberty to realize the whole sum due, MooK j WEE 
together with interest thereon at 75 per cent, per 
annum from the date of default. 

Ample security was given for the sum named, and 
the plaintiffs accepted the instalment bond. They then 
commenced this action on the 5th July 1909 on the 
allegation that only Rs. 200 had been paid by the 
debtors, that default had been made in the payment 
of one instalment, and that they had become entitled 
to realize the entire sum secured less the amount paid, 
with interest thereon at 75 per cent, per annum from 
the date of default. 

The claim was for Rs. 1,300 as principal money and 
Rs. 3,949-14 as interest thereon from 15th June 1905 
to the date of the institution of the suit. The sub- 
stantial defence was that the claim for interest was 
not enforceable. The Subordinate Judge has accepted 
this view, and has made a decree for Rs. 1,300 with 
interest thereon at 24 per cent, per annum from 15th 
June 1905 till the date of realization. The plaintiffs 
have appealed to this Court and have contended that 
interest should have been decreed at 75 per cent, per 
annum. On behalf of the appellants reference has 
been made to the cases of Sundar Kumar Koer v. 

Sham Krishen (1), Mtajan v. Abdul (2), Kirti Chundcr 
v. Atkinson ( 3), Umesh Chandra v. Golap Lai ( 4), 
Mackintosh v. Crow (5), Prayag v. Shyam Lai (6), 

(1) (1905) I. L. R. 34 Calc. 150. (4) (1903) I. L. R. 31 Calc. 233. 

(2) (1906) 10 C. W. N. 1020. (5) (1883) I. L. R. 9 Calc. 689. 

(3) (1906) 10 C. W, N- 640. (6) (1903) f. h. R, 31 Calc. 138. 
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(1) (1905) I. L. R. 34 Calc. 150. 

(2) (1906) 10 C. W. N. 1020. 

(3) (1906) 10 C.W. N. 64Q. 
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1914 Arjan Bibi v. Asgcir Ali (1), Sankaranarayana 
Vadhyar v. Sankaranarayana Ayyar (2), Foma 
Dong r a v. Gillespie (3), Bank of Bengal v. Vyabhoy (4), 
Juji Kamti v. Annai Bhatta (5), Ganeshy. Vishnu 
(6), Meghraj v. Ganga Baksh (7). On behalf of the 
respondent a two-fold argument has been advanced, 
viz.,, first, that the stipulation for payment of interest 
on default at 75 per cent, per annum was by way of 
penalty, and, secondly, that as the circumstances of 
the case show, the creditors were in a position to 
dominate the will of the debtors, the stipulation foi 
payment of interest at an exorbitant rate was not 
enforceable. In support of these positions, reference, 
has been made to the cases of Muneshar v. Sadhi Dal 
<H), Baldeo Singh v. Bulaki Das (9), Auseri Dal v. 
Maneshar (10), Velchand v. Flagg (11), and Commis- 
sioner of Public Works v. Hilts (12). We are of 
opinionthat the contention of the defendants must 
prevail. 

The first contention of the respondents is that the 
stipulation for the payment of interest at an exorbitant 
rate upon the entire amount secured by the mortgage 
in the event of default of payment of one or two 
instalments was in the nature of a penalty. Before 
we examine this argument in the light of judicial 
decisions, it is desirable to point out that in the 
solution of this question, no real assistance can be 
derived from the class of cases in which there is a 
stipulation for payment of interest at an advanced 
rate on default of payment of principal or interest 

(1) (1886) I. L. R. 13 Gale. 200. (8) (1909) 13 C. W. N, 1069. 

(2) (1901) I. L. R. 25 Mad! 343. (9) (1910) 7 All. L. J 591. 

(3) (1907) I. L. R. 31 Bom. 348. (10) (1906) 10 C. W. N. 849 ; 

(4) (1891) I. L. R. 16 Bom. 618. ' L. R. 33 I. A. 118. 

(5) (1893) I. L. R. 17 Mad. 382. (11) (1911) I. L. R. 36 Bom. 164 : 

(6) (1907) I. L. R. 32 Bom. 37. 14 Bom. L. R. 18. 

(?) (1910) 7 AH. L. J. 729, -(12) [1906] A. C. 368, 
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oa tlie clue date or the other class of cases in which, 1914 
on default of payment of principal or interest, stipu khaoaram 
lation is made for payment cf compound interest Das 
at 'the same rate as the simple interest originally iumsa’kkak 
agreed to be paid or at a higher rate. The case before p H ^ NIK 

us falls within the class where there is a stipulation 

for payment of interest at a specified rate, if the MooK j IURE 
principal or a part thereof is not paid on the cine date. 

One of the earliest examples of this class of cases is 
the decision in Motoji v. Sketch Hosain (1), where a 
promissory note, after stipulating for the repayment of 
the sum due by monthly instalments without interest, 
provided that on default of payment of any one i natal-, 
meat, interest would be payable at the rate of 75 per 
cent, per annum; It was ruled that the stipulation 
for interest was in the nature of a penalty. This view 
was followed in Pavct v. Qtovind (2), where a promis- 
sory note provided for repayment of the sum due 
without interest within three months from the date 
thereof, and for interest at 75 per cent, per annum in 
the event of default in punctual payment; it was ruled 
that the rate of interest was a penalty. The Court 
overruled the contention that the creditor was enti- 
tled to enforce the contract strictly under Act XXVIII 
of 1855 which abolished all usury laws. Section 2 
of the Act provides that in any suit in which interest 
is recoverable, the amount shall be adjudged or decreed 
by the Court at the rate if any agreed upon by the 
parties, and if no rate shall have been agreed upon, at 
such a rate as the Court shall deem reasonable. The 
Court held that the statute did not destroy the equit- 
able jurisdiction of the Courts to relieve against a 
penalty. A similar view was taken in Bansidhar v. 

Bio Ali Khan (3). There the defendant agreed to 

(1) (1869) 6 Bom. H. C. 8. (-2) (1873) 10 Bom, H, C, 382. 

(3) (1880) I. It- R, 3 All, ‘260, 


a. , 
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1914 repay to the plaintiff a loan of Rs. 50 on a certain date 
„ and, in default, to pay interest at Re. 1 per day, that is 

das 1 at the rate of 730 per cent, per annum. It was held 
RamsI'mkar that, looking at the entire instrument, the amount of 
Das interest appeared to be in the nature of a penalty, 
Pramakik. because !<one rupee per diem for failure to pay Rs. 50 

Mookerjee as interest an extortionate amount, for which no ade- 
quate consideration is shown and which no man would 
contract absolutely to pay.” The contention that the 
court was fettered by Act XXVIII of 1855 was over- 
ruled, and it was said that if any other view were 
taken, there would be no limit to the extravagant and 
extortionate extent tc which the most usurious claims 
might not be carried in the name of “interest.” This 
decision accords with that in Chuhar Mai v. Mir (1> 
where interest payable on default at the rate ol o<* 
per cent, was held penal. In Kunjbeham Lai v. llahi 
Bales h (2) and Maya Bam v. Nawbat (3) where the 
interest stipulated to be paid on default of payment 
without interest on a specified date, was 24 per cent., it 
was held to be not penal ; the rate, it was said, was no 
so exorbitant as to justify reduction by the Court 
The principle recognised in these cases lies at the root 
of the decision in Vythilinqa v. Bavana (4), where 
the defendant had agreed to repay a loan of Rs. 10 
within fifteen days, and on default, to pay interest at 
the rate of one anna per rupee per diem, that is, at 
the rate of 2,250 per cent, per annum. It was ruled 
that the stipulation for interest was penal, though the 
Court was not agreed upon the question, whether 
section 74 of the Indian Contract Act covered the case. 
The uniformity of the current of decisions we have 
analysed, was arrested by the case of Arjan Bibi v. 


(1) (1880) I. L. R. 2 All. 715; 

(2) (1883) 1. L. R. 6 All. 64. 


(3) (1885) All. W. N. 85. 

(4) (1882) I, L, R. 6 Mad. 167. 
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1914 


Mooker.tee 

J. 


Asgar Alt (I), where the bond provided for the repay* 

rnent of the loan within a certain period, and on khagara® 
default, for interest at 150 per cent, per annum from D ^ s 
the date of the bond. The Court held that the stipu- jumsankar 
lation for payment of interest was enforceable, as the Pra ^. 1k _ 
case fell within section 2 of Act XXVIII of 1855 and 
was not covered by section 74 of the Indian Contract 
Act (as it then stood), inasmuch as the bond mention- 
ed only one rate of interest and did not provide for 
the payment of two rates of interest. This view was 
adopted in Gokul Chand v. Khaja All (2), though the 
opposite position was immediately afterwards accepted 
in Kanailal v. Naraycin Das (3). In Sankara - 
narayana Vadhyar v. Sankaranarayana Ayyar (4) 
the bond provided for repayment of the sum due in 
twelve instalments, with the stipulation that in the 
event of' default, the debtor should become liable to 
pay the whole amount of the loan with interest at 
the rate of 180 per cent, per annum. The Court held 
that the rate cannot be said to be exorbitant, “ having 
regard to the relations between the parties and the 
circumstances in which the defendant undertook the 
obligation which he failed to fulfil.” To the same 
effect is the decision in Chinna v. Pedda (5), (where, 
however, the rate of interest was only 12 per cent, per 
annum) as also in Periaswami v. Subramanian (6). 
Notwithstanding the small group of cases to which 
we have referred, where a restricted view was taken of 
the authority of the Court to relieve against a penalty, 
the tide has turned back, and the more modern cases 
repudiate the doctrine that any rate of interest, how- 
ever exorbitant, cannot be deemed penal. Thus, in 
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Miajcm P atari v. Abdul Jubhar (1), where there was 
a stipulation for. the payment of interest at the rate 
of 75. per cent, per annum from the date of the bond 
on failure to pay the principal sum in two instalments 
on specified dates, the Court held that the stipulation 
was in the nature of a penalty and declined to follow 
Arjan Bibi v. Asgcir Ali (2) and Sankaranarayana 
Vadhyar .v. Sankaranarayana Ayyar (3), as autho- 
rities for any inflexible rule of law. This view was 
adopted in Velchand v. Flagg (4), where 60 per cent, 
interest on an account originally made up very largely 
of interest at an exorbitant rate was treated as penalty. 
It is obvious that each case must be treated on its own 
circumstances ; thus while in Aunamalai v. Sellappa 
(5), interest at 36 per cent, was held not penal, in 
Ganapalhi v. Sundara (6), compound interest at 300 
per cent, on default of payment on due date was 
deemed a penalty : see Salem Town Bank v. Venkata 
Chariar (7), Sampat v. Cltango (8). We adopt tlie 
principle, consequently, as fairly deducible from the 
modern decisions, that the Court is competent to grant 
relief whenever the rate of interest appears to tlie 
Court to be penal. This view has been adopted by a 
Full Bench of the Madras High Court in Muthukrishna 
v. Sun kara ling am (9). It is not of much moment to 
consider whether the Court can grant such relief in 
the exercise of its equitable jurisdiction or under sec- 
tion 74 of the Indian Contract Act as amended in 1899. 
It is sufficient to observe that although the section 
was originally framed to deal with the doctrine of 

m (1906) 10 G W. N. 1020. (6) (1909)'22 Mad. L. J. 354. 

' (2) (1886) I. L. R. 13 Calc. 200. (7) (1910) 2 Mad. W. N. 134 ; 

(3) (1901) I.L. R. 25 Mad. 343. 9 Mad. L. J. 363. 

(4) (191 1) 1. L. R. 36 Bom. 164 ; (8) (1910) 7 Nag. L. R. 46. 

14 Bom I, R. 18. (9) (1912) I. L. R. 36 Mad. 229. 

* (5) (1911) 10 Mad. L. T. 77 ; 

2 Mad. W. N. 367. 
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penalty and liquidated damages as understood in the , 1914 
law of England, it is in its present form comprehen- ichagaium 
sive enough to include the type of cases now before Das 
us, because it covers all cases where the contract Kamsankar 
contains “ any stipulation by way of penalty:' The Das 

question consequently reduces m any concrete case to - 

this; does the contract contain a stipulation byway MoOK j nuEE 
of penalty. In the solution of this question, the obser- 
vations of Lord Mersey in Webster v. Bosanquet (1) 
may be usefully borne in mind. The test is, was' 
the agreement to pay the damages for the breach of 
covenant or contract unconscionable and extravagant, 
such as no Court ought to allow to be entered into. 

No hard-and-fast rule can, however, be laid down as 
to what may or may not be unconscionable or extra- 
vagant to insist upon in the circumstances of the parti- 
cular case. As Lord Halsbury said in Clydebank En- 
gineering Co. v. Don Jose Castaneda (2), it is impossi- 
ble to lay down any abstract rule as to what it may or 
may not be extravagant or unconscionable to insist 
upon, without reference to the particular facts and 
circumstances which are established in the individual 
case. In the same case, Lord Davey added : “You are 
to consider whether it is extravagant, exorbitant or un- 
conscionable at the time when the stipulation isanade, 
that is to say, in regard to any possible amount of 
damages which may be conceived to have been within 
the contemplation of the parties when they made the 
contract.” It need not be disputed that a stipulation 
for merely accelerating payment of the whole debt 
in default of payment of one or more instalments is 
not, by itself,- by way of penalty : Ex parte Burden (3), 

Sterne v. Beck (4), Wallingford v. Mutual Society (5) ; 


(1) [1912] A. C. 394. 

(2) [1905] A. 0. C. 


(3) (1881) 16 Ch. D. 675. 

(4) (1863) 1 De G. J. & S. 595. 


(5) (1880) L. R. 5 A. C. 685. 




■■■■ , , "■ 
..." . B 


Indian law reports, [vol. xlil 


Das 

Pramanik. 

Mooicerjee 

J. 


1914 illustration (/) to section 74 of the Indian Con- 

KhIgaram tract Act. But the position is very different, when 
Ras the entire sum, which the creditor had agreed to 

V. 

Ramsankar receive in instalments, without interest, is not only 
Das made repayable in one sum, but is also made to carry 

interest at an unusual rate. The Court may, in view 

Mooicerjee 0 | a p ti ie circumstances of the case, regard the stipu- 
lation for payment of interest at an exorbitant rate as 
penalty. In the case before us, the history of the 
previous transactions between the parties shows that 
a very considerable portion of the sum (Rs. 1,500) 
secured by the mortgage was interest on the original 
sums advanced by way of loan. The decree, which 
had been obtained by the creditors, carried interest at 
6 per cent, per annum, while the promissory note 
carried interest at such an exorbitant rate (570 per 
cent, per annum) that no Court could possibly enforce, 
payment thereof ; when the creditors received payment 
of Rs. 100 in cash and agreed to receive the balance 
(Rs. 1,500) in instalments, without further interest, 
spread over five years, the transaction was by no means 
too favourable to the debtors who were made to furnish 
ample security. In these circumstances, when the 
stipulation was made that upon default of payment 
of one or two instalments, not only would the whole 
balance due become forthwith payable, but would carry 
interest at the rate of 75 per cent, per annum, we may 
properly hold that the covenant for payment of interest 
at this rate was a penalty, that is, it does not represent 
the damage which the creditors were likely to suffer by 
reason of the default of the debtors, but was rather 
intended as an effective means to secure punctual 
performance of the contract. In our opinion the Sub- 
ordinate Judge very properly declined to allow the 
plaintiffs interest at 75 per cent, per annum. 

The second contention of the respondents is that 
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the Court should decline to enforce the covenant for 
payment of interest at 75 per cent, per annum in 
view of the provisions of section 16 of the Indian Con- 
tract Act as amended in 1899. There is Considerable 
force in this contention, as the case is of the type 
mentioned in Illustration (c) of section 16. We need 
not dwell at length, however, on this aspect of the case ; 
it is sufficient to point out that when the mortgage 
was executed for Rs. 1,500, the debtors were in a posi- 
tion of extreme embarrassment. The creditors held 
a decree which they could execute any moment and 
sell up their properties, and the case for the defend- 


1914 
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Das 
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Pram an ik* 
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ants is that they threatened to do so. At the same 
time, the creditors held a promissory note which 
carried interest at the ruinous rate of 570 per cent, per 
annum. There can be no question that the creditor's 
were in a position to dominate the will of their debtors, 
within the meaning of section 16, and although the 
latter furnished ample security, the creditors made 
the best bargain they could ; they obtained a covenant 
for interest at 75 per cent, that is, interest at the very 
rate which had been disallowed by the Court in 1901, 
even when they were in the position of unsecured 
creditors. It need not be disputed, as has been repeat- 
edly laid down, that urgent need of money on the 
part of the borrower does not, of itself, place the 
lender in a position to dominate his will within the 
meaning of section 16 [ Sundar Koer v. Rai Sham 
Krishen (1), Gancsh v. Vishnu (2), Umesh Chandra v. 
Golap Lai (3), Chatring v. Whitchurch (4), Debi v. 
Ganga (5), Meghraj v. Ganga (6), Megh Raj v. Harga- 
yan,(l) Sri Chand v. Niader (8)]; but in the case before 

(1) (1906') I. L. B. 34 Calc. 150. : (4) (1907) I. L. R. 32 Bom. 208. 

L. R. 34 I. A. 9. (5) (1?10) I. L. R. 32 All. 589. 


(2) (1907) I. L. R. 32 Bom. 37. (6) (1910) 7 All. L. J. 729. 
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: I 1914 . us, it is not necessary for the debtors to rely upon this 

; if Khaoaram doctrine ; here the facts make it clear that the creditors * 

|'| Das were in a position to take advantage of the embarrass- 

■1 Ramsankae ment of their debtors and the bargain they made was 

;![! „ 1>AS unconscionable ; consequently, there is a concurrence 

J H; of the two elements which must combine to attract 

| t Mookerjee |.j ie operation of section 16 : Davis v. Maung Shive 

j|j ! Goh(l), Kesavulu Naiduv. Arithiclai Ammal(2). 

i; |f We desire to add, however, that the decree of the 

| ! Subordinate Judge is erroneous, and if there had been 

j 1 ] a cross-appeal by the defendants, we would have varied 

j, ® it. The Subordinate Judge has allowed interest at 

| ! 24 per cent, per annum till realisation. This is clearly 

f t wrong. Interest at such rate should have been allow-- 

|j ; ed only up to the date fixed for repayment and redemp- 

I j tion by the decree, and interest thereafter should have 

H '/•; been allowed only at 6 per cent, per annum. We are 

|| also of opinion that the rate of 24 per cent, allowed by 

1 the Subordinate Judge is too high, in view of the facts 

that the sum secured by the mortgage was composed 
largely of interest at a high rate on the original loans, 
and that the debtors had furnished ample security ; the 
i ! justice of the case would have been met if interest had 

been allowed at 12 per cent. Finally, the Subordinate 
|j Judge has allowed the plaintiffs full costs of the suit 

I Iji.j (inclusive of the court-fees and hearing fee), though 

jjl he has decreed the claim for less than half the amount ; 

gT in ordinary course, each party should have been 

Sr i allowed costs, to the extent of his success ; at any rate, 

iljl the plaintiffs should not have got costs on the amount 

|i , 1 not decreed in their favour. It is thus plain that the 

a I >1 appellants have no reason whatever to complain of the 

II decree of the Subordinate Judge, which is really too 

']■' ” favourable to them. 

f H 

. 

H (1) (1 911) I. L. R. 38 Calc. 805 ; (2) (1912) I.. L. R. 36 Mad. 533. 

mm ! - L. R. 38 I. A. 155. 
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The result is that this appeal fails and is dismissed *914 

with Costs. Kiiagaeam 

Das 

th 

Beachceoft J. I agree on the ground that- the ramsankab 
provision for interest at 75 per cent, was a stipulation p RA !^ IK 
by way of penalty. 

G. s. Appeal dismissed. 


CRIMINAL REVISION. 


Before Sharf addin and Teunon JJ. 

GIRISH CHANDRA RAY 


SARAT CHANDRA SINGH.* 

Sanction for Prosecution — Offences committed in the Court of a Deputy 
Magistrate — Transfer of same from the sub-division — Successor in 
office — Application for sanction to another Deputy Magistrate , subse- 
quently posted to the sub-division — Power of latter to grant sanction — 
Criminal Procedure Code {Act V oflS98 ), s. 195 . 

Where there are several Deputy Magistrates at a place, and one of them 
is transferred, the Deputy Magistrate who conies to fill the gap is not the 
successor in office of the outgoing Magistrate. 

Mohesh Chandra Saha v. Em per or (\) referred to. 

Where a proceeding under s. 107 of the Code, during the course of 
which a forged pottah was filed and evidence given in support thereof, was 
disposed of by H. K. G., a Deputy Magistrate, who became afterwards the 
officer next senior to the Subdivisional Magistrate, and on the transfer of 
the former, two other Deputy Magistrates became successively the next 
senior officers, and ultimately K L. M., a Deputy Magistrate, joined the 
subdivision as the next seniov officer, and an application was made to him 

Criminal Revision No. 804 of 1914 against the order of Khirode Lai 
Mukherjee, Deputy Magistrate of Comilla, dated April 18, 1914. 

(1) (1908) 1. L. R. 35 Calc, 457, 460. 


July 23, 
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for sanction to prosecute the petitioners for offences, under ss. 471 and 
193 of the Penal Code, committed in the Court of H. I\ G-. : — 

Held , that K. L M. was not the successor in office of H. K. G., and 
had no power to grant sanction under the circumstances. 

In 1912 a proceeding under s. 107 of the Code was 
instituted in the Court of Babu Harendra Kumar 
Chose,, a Deputy Magistrate of the fourth grade, exercis- 
ing first-class powers at the Sadar station of Comilla, 
against the first petitioner, Girisli Chandra Ray. 
During the pendency of the case the second peti- 
tioner, who was the latter’s servant, was alleged to 
have filed a certified copy of a pottah, purporting 
to have been executed in favour of the first peti- 
tioners grandfather, with a list of documents signed 
by the first petitioner, and to have given evidence in 
support of the deed. The Magistrate discharged the 
accused on the 13th November 1912, hut the genuine- 
ness of the document having been impeached, a 
departmental enquiry was set on foot, and it was 
discovered that a forged pottah had been .substituted 
in the Registers for the original, and corresponding 
alterations made in other records kept in the Sub- 
Registry Office at Comilla. 

In the meantime the Sadar station was created a 
subdivision on the 1st January 1913. Of the Deputy 
Magistrates then stationed at headquarters, Babu 
Prokash Chandra Singh was made Subdivisioiial 
Officer, and Babu H. K. Chose and Babu S. K. Ohakra- 
varti, a Deputy Magistrate of the sixth grade, with 
second-class powers, were appointed by the District 
Magistrate to act therein. There was no formal classi- 
fication made of the officers in the subdivision, hut 
Babu H. K. Ghose was in point of fact the officer next 
senior to the Subdivisional Magistrate, and held 
charge of the subdivision during the absence, on tour,, 
of the latter, and was considered, in this sense, to he 
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the “second officer.” On the 7tli June 1913, Babu H. 
K. Ghose made over charge, on transfer to Barisal, 
and Babu S. K. Chakravarti then became the next 
senior and accordingly the “ second officer.” Some of 
the cases pending in the file of the outgoing Magis- 
trate were made over to him and the rest to other 
Magistrates in the subdivision for disposal. On the 
20th September 1913, Mr. J. W. McDermott, a Deputy 
Magistrate of the sixth grade with first-class powers, 
but junior to Babu S. K. Chakravarti, joined the sub- 
division. The latter was vested with first-class powers 
on 12th November 1913, and transferred to Mymeli- 
singh, making over charge on the 23rd December- 
Thereupon Mr. McDermott became the next senior, 
and thus the “ second officer.” On the 6tli April 1914, 
Babu Khirode Lai Mukherjee, a Deputy Magistrate of 
the fifth grade, with first-class powers, took charge in 
tile subdivision and became the next senior or the 
•“second officer.” The notifications in the Calcutta 
Gazette of the transfers from, and appointments to, 
the subdivision of these several Deputy Magistrates 
were in general terms, and did not purport to appoint 
any particular officer in place of any other officer. 
On the 18tli instant, an application was made to Babu 
K. L. Mukherjee by the District Sub-Registrar of 
Comil la for sanction to prosecute the petitioners for 
offences under ss. 471 and 193 of the Penal Code com- 
mitted in the section 107 proceeding in the Court of 
Babu H. E. Ghose. He issued notices on the peti- 
tioners to show cause, and proceeded to hold a pre- 
liminary enquiry. The petitioners thereupon moved 
the High Court which at first directed the District 
Magistrate to state whether and in what sense Babu 
K. L. Mukherjee was the “ successor in office ” of Babu 
H. K. Ghose, and on receipt of the explanation, issued 
a rule in the terms set forth in the judgment below. 
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In one of the explanations submitted by the District 
Magistrate, lie stated that, when a Deputy Magistrate 
leaves or arrives, he does not make over charge to, or 
take it over from, any particular officer. 

Mr. E. H. Monnier, for the Crown (after stating 
the facts). Sanction is not necessary for the pro- 
secution of the second petitioner under s. 471 of the 
Penal Code, he having been a witness and not a party 
to the s. 107 proceeding, but only for his prosecution 
under s. 193 and that of the first petitioner under s. 
471 of the Penal Code : see Debt Lai v. Dhajadari 
Gashai (1). In s. 195 of the Criminal Procedure Code 
the word “Court” includes the successor. The Code 
does not, however, define the term “successor,” the 
only provisions in it relating thereto being those 
contained in ss. 11 and 350. In some of the rulings 
under the latter section, “successor” has been de- 
scribed as one who succeeds to the office of another, e.g., 
Queen-Empress v. Itadhe (2), but this definition has 
not been accepted, even under s. 360, in the recent 
Calcutta decisions which have laid down that a 
Magistrate to whom a case has been transferred under 
s. 528 is a successor to the Magistrate from whose file 
it has been removed : see Moliesh Chandra Saha v. 
Emperor (3). As remarked in this decision, Deputy 
Magistrates do not succeed each other, and hence in 
the case of such Magistrates the test of succession to 
office does not apply in determining the meaning of 
the word “successor.” For the purposes of s. 195 
“ successor” cannot be limited to an officer succeeding 
to the post of another. In the first place such a mean- 
ing would be inapplicable to a Court composed of 
several Judges exercising jurisdiction in it as the 

(1) (1911) 15 C. W. N. 565. (2) (1889) I. L. E. 12 AH, 66, 68, 

(3) (1998) I. L, R, 35 Calc, 457, 
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Court of Session or the Presidency Small Cause Court. 
It has been held, with reference to the latter in E mper- 
or v. Molla Fuzla Karim (1), that the Chief Judge 
may grant sanction for an offence committed before 
the Registrar of the Court who was at the time on 
furlough. Next, applying by analogy the principle of 
the actual decision in Mohesli Chandra Saha v. 
Emperor { 2), a “successor” for the purposes of s. 195 
would also be a Magistrate to whom a case had been 
transferred under s. 528. The word “ successor” may 
also mean one who follows or comes next , as in the 
expression “succeeding year.” This interpretation 
Was laid down in Overseers of East Dean v. Everett (3.) 
and is supported by Ali Mohomed Khan v. Tardk 
Chandra Banerji (4), where there was only one 
Magistrate at the station. In this case Government 
Notifications 806A and 807A, published in the Eastern 
Bengal and Assam Gazette, Part I, p. 341, merely 
appointed one Deputy Magistrate in the subdivision to 
be the Personal Assistant to the Commissioner and 
posted another to the same subdivision, generally, 
and not “in place of” the latter, yet one was held to 
be the successor of the other. 

If the identity of a Court under s. 195 is to be deter- 
mined exclusively by the test of succession to office, 
there will be a failure of justice in the case of the 
death or transfer, or retirement of the Deputy Magis- 
trate before whom the offence was committed, as the 
power of a Superior Court to grant sanction in such 
cases may be questioned unless there was a proceeding 
before it by way of appeal from the decision in the 
original case or otherwise [see Bhadesar Tiwari v. 
Kampta Prasad (5)3, and s. 476 requires the pendency 

(1) (1905) I. L. B, 33 Calc. 193. (3) (1861) 3 E. & E. 574. 

(2) (1908) 1. L. II. 35 Calc. 457. (4) (1908) 13 C. W. N, 420. 

(5) (1912) I. L. It. 35 AU. 90. 
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of a judicial proceeding ; and in its absence a Court 
could not take action thereunder. Even if succession 
to office is necessary, Babu K. L. Mukherjee may, on 
the particular facts of the case, be treated as the 
successor of Babu H. K.' Ghose. Though there was 
no formal classification of Deputy Magistrates as first 
and second Courts, yet the latter was the officer next 
senior to the Subdivisional Magistrate, and the former 
occupies tliat position now. The fact of both Magis- 
trates being next in seniority to the Subdivisional. 
Magistrate and thereby officers in temporary charge of 
the subdivision affords ground of distinction between 
the second and other officers in the subdivision suffi- 
cient to constitute one second officer the successor of 
the other and the Court of one identical with the 
Court of the other. 

Mr. Jacob (with him Babu Manmatlia Nath 
Mukerjee and Babu Jatindra Mohan Ghose), tor the 
petitioner. There is no succession in office in the 
case of Deputy Magistrates, and Babu K. L. Mukerjee 
is not, therefore, the successor of Babu H. K. Ghose. 
Relies on Mohesh Chandra Saha v. Emperor (1) and 
In re Debt Prasad (2). 

Mr. Monnier, in reply. The principle of In re 
Debi Prasad (2) is opposed to the actual ruling in the 
Calcutta case cited by my friend, besides the two 
Magistrates in the Allahabad case were of different 
ranks. 

Shakfuddin and Teunon JJ. The petitioners 
applied to this Court for a Rule to quash the proceed- 
ings now pending against them and, on their applica- 
tion, we ordered, on the 18th of May last, that a copy 
of the petition should be forwarded to the District 
Magistrate with a request that he should state whether 

(1) (1908) I. L. R. 35 Calc. 457. . (2) (1902) All. W. N. 9. 
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and in what sense Baba Khirode Lai Mukherjee was 
the successor in office of Babu Harendra Kumar Ghose. 
A long letter was received by this Court from the 
Magistrate giving us all information tending to show 
that Babu Khirode Lai Mukherjee was the successor 
in office of Babu Harendra Kumar Ghose. Then we 
issued the present Rule, on the 10th of June, on the 
District Magistrate and on the opposite party, to show 
cause why the proceedings preliminary to the granting 
of sanction should not be quashed on the ground that 
Babu Khirode Lai Mukherjee was not the successor 
in office of Babu Harendra Kumar Ghose. 

Now, the whole matter has been argued before us. 
The case stands thus. There was a case under section 
107 of the Criminal Procedure Code in which a certain 
document, namely, a pottah was used by the peti- 
tioners ; and the present proceedings are to determine 
whether sanction should or should not be given for 
the prosecution of the petitioners for their use of that 
pottah , which is alleged to be a forged document, as a 
genuine document, in the said case. Now, that case 
was disposed of by Babu Harendra Kumar Ghose. 
The application for sanction was put in before Babu 
Khirode Lai Mukherjee. The question is whether 
Babu Khirode Lai Mukherjee is the successor-in-office 
of Babu Harendra Kumar Ghose or not. On behalf 
of the opposite party a lengthy argument has been 
placed before us in order to show that Babu Khirode 
Lai Mukherjee is the successor-in-office of Babu Haren- 
dra Kumar Ghose. We are, however, of opinion that 
in the present case Babu Khirode Lai Mukherjee 
can not be said to be the representative- in-office of 
Babu Harendra Kumar Ghose. In the case of Mohesh 
Chandra Saha v. Emperor (1), it has been held that 
Where there are many Deputy Magistrates, and one of 
(1) (1908) I. L. B, 35 Calc. 457, 460. 
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them is transferred, the Deputy Magistrate who comes 
to fill the gap is not the successor in office of the 
Deputy Magistrate' who has been transferred. Under 
the 1 circumstances we bold that Babu Khirode Lai 
Mukherjee is not the proper officer to grant sanction 
for the prosecution of the petitioners in respect of their 
use of the document in the proceedings under section 
107 of the Criminal Procedure Code before Babu 
Harendra Kumar Ghose. 

Now, the present proceedings are under section 195 
of the Criminal Procedure Code. Under clauses (6) 
and (c) of sub-section (1) of that section, the proper 
Court to give sanction is either the Court where the 
offence is said to have been committed or the Court to 
which such Court is subordinate. Sub-section (7) of 
section 195 of the Criminal Procedure Code clearly lays 
down that “ for the purpose of that section every Court 
shall be deemed to be subordinate only to the Court to 
which appeals from the former Court ordinarily lie.” 
The proceedings in the course of which the offence 
is said to have been committed were before Babu 
Harendra Kumar Ghose. It is not for us to do more 
than point out the law on the subject, and it is for the 
parties, if they are so advised, to act under the sub- 
sections and clauses to which we have referred. The 
rule is, therefore, made absolute and the proceedings 
quashed. 

® n m JRwla absolute. 
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APPELLATE CIVIL. 


Before Fletcher and Richardson JJ. 

GARDEN REACH SPINNING AND 
MANUFACTURING Co. 

v. 

SECRETARY OF STATE FOR INDIA* 

Appeal — Additional Evidence — Civil Procedure Code (Act V of 1908) 
0 . XLI, r. 27; 0. XLVII, r 1 — Jurisdiction of Appellate Court to admit 
additional evidence — Application to admit additional evidence before 
the hearing of the appeal , if it can be entertained . 

Where in an appeal an application was made before the hearing of the 
appeal for the admission of additional evidence : 

Held, that such an application was not warranted by the terms of 
0. XLI, r. 27, and the Appellate Court had no jurisdiction to entertain it. 

0. XLI, r. 27, does not authorise an Appellate Court to admit fresh 
evidence, documentary or oral, and whether or not it was in existence at 
the time of the judgment of the lower Court or at the time the appeal 
was preferred, unless the Appellate Court after examining the evidence 
on the record comes to the conclusion that it requires the additional 
evidence in order to enable it to pronounce judgment, namely, that there 
is a defect on the evidence on the record. 

An application to admit fresh evidence discovered out of Court by 
the parties comes under 0. XLVII, r, 1. and not under 0. XLI, r. 27. 
Kessomji Issur v. Great Indian Peninsula Railway Co. (1) referred to. 

Application by the Garden Reach Spinning and 
Manufacturing Co., the appellants. 

The appellants were the proprietors of a cotton 
mill situated at Garden Reach and of about 26£ 
bighas of land on a part of which the cotton mill 

° Application in Appeal from Original Decree No. 400 of 1911, against 
the decree of A. Goodeve, Land Acquisition Judge, 24-Parganas, dated 
June 2, 1911 


(1) (1907) I. L. & 31 Bom. 381 : L. E. 34 I, A. 115, 
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July 27. 
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stood. Adjoining the appellants’ property on the west 
was a piece of land the property of the British India 
Steam. Navigation Company, Limited, which was used 


Garden VV<%» cl JJLCIJC U-L JLciLlU IUU ljjl uuc jl.jjljlli.ojul xjuLLLia 

__ Reach Steam Navigation Company, Limited, which was used 
Mahufactub- by that Company as a coal depdt and was known as 
inq Co. “'Rra.f»fthrirl<?ft Hall.” The area of the Bracebridee Hall 


g Co. “Bracebridge Hall.” The area of the Bracebridge Hall 
Secretary of property was about 114 bighas, and consisted of two 
Pl° ts containing respectively about '2 (A bighas and 
87i bighas. The smaller plot and the appellants’ 
property were practically identical in area and similar 
in situation, as both were bounded on the south by the 
Garden Reach Road and on the north by the river 
Hnghli. Both properties were included in a scheme 
for the acquisition of 5,500 bighas of land at Garden 
Reach by the Commissioners for the Port of Calcutta. 
A declaration for the acquisition of this land under 
the Land Acquisition Act was published in the 
Calcutta Gazette on the 30th May 1906 ; but it was not 
until the 8th March 1909 that notices under the Land 
Acquisition Act were served upon the appellants, and 
the British India Steam Navigation Company to submit 
their claims for compensation. The appellants and the 
British India Steam Navigation Company submitted 
their respective claims to the Land Acquisition 
Collector ; the claim of the appellants amounted to 
Rs. 14,66,907, and that of the British India Steam 
Navigation Company to Rs. 1,22,40,786. 

On the 7tli February 1910, the Collector published 
his awards in respect of the two claims. To the appel- 
lants the Collector awarded Rs. 2,38,625 for their land 
alone, which he valued at Rs. 450 per cottah ; and 
the total amount awarded to the appellants was 
Rs. 6,18,848-8-9. To the British India Steam Navigation 
Company the Collector awarded in respect of the 
smaller plot, comprising about 26! bighas, which was 
contiguous to the appellants’ property, Rs. 2,39,531-14, 
which lie also asssessed at Rs. 450 per cottah, and 


m 



YOL. XLIL] CALCUTTA SERIES. 


677 


Es. 4,18,730 for the larger plot, which the Collector 19:14 

valued at Rs. 240 per cottah. The total amount gabden 

awarded to the British India Steam Navigation Com- Reach 

Spinning & 

pany was Rs. 14,48,628-14-3. Manotactur- 

Both the appellants and the British India Steam Ii, ”. Co ‘ 
Navigation Company filed petitions under s. 18 of the Heobetaby of 
Land Acquisition Act praying that the respective ''ixmaI* 
awards should be referred to the Court for determin- 
ation. The case of the appellants was first taken up 
by the Land Acquisition Judge who, on the 23rd June 
1911, decreed an additional sum of Rs. 46,258 for struc- 
tures only, but otherwise maintained the Collector’s 
award and upheld the valuation of Rs. 450 per cottah. 

The appellants appealed. 

The case of the British India Steam Navigation was 
to have been heard by the Land Acquisition Judge 
on the 13th December 1911, but negotiations which 
had been pending between that Company and the Port 
Commissioners culminated in a settlement of that 
case with the result that a decree by consent was 
granted on the 30th April 1912 by the Land Acqui- 
sition Judge in favour of the British India Steam 
Navigation Company for Rs. 28,00,000. 

In connection with their appeal from the judgment 
of the Land Acquisition Judge, the appellants sub- 
mitted two petitions dated respectively 16tli July 1912 
and 1st May 1914, in which they applied to submit 
as additional evidence at the hearing of their appeal 
certain documents relating to the negotiations and 
the decree that had been passed in the case of the 
British India Steam Navigation Co. The application 
was opposed by the respondent. It was heard on the 
21st and 22nd July 1914'. 


Mr. L. P. E. Pugh (with him Mr. W.M. Cubitt } 
Babu Surendra Nath Roy , Babu Satyendra Nath 
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Roy and Balm Narendra Nath Sett), for tlie appli- 
cants. The evidence that we wish to put in are 
documents relating to the negotiations which led up 
to the settlement of the case between the Port Com- 
missioners and the British India Steam Navigation 
Company. This evidence is material to our case, since 
it clearly supports our contention that the valuation 
allowed by the Collector and the Land Acquisition 
Judge for our land was greatly under-estimated. The 
compromise shows that for practically an identical 
piece of land to ours the Port Commissioners agreed 
to pay Rs. 1,350 a cottah. Some part of the evidence 
was not in existence when this appeal was filed. It 
is submitted that unless evidence is given of the price 
paid for the plot of land adjoining our property, 
there is a lacuna in the evidence on the record, and 
the Court cannot pronounce judgment. 

Mr. S. P. Sinha (with him Mr. A. Caspers, Babu 
Ram Charan Mitra and Babu Ambica Pada Chau- 
dhri), for the Secretary of State. This application 
should be rejected, because (a) it is premature, (&) the 
evidence is inadmissible, and (c) even were the evi- 
dence admitted, it does not support the contention that 
the Port Commissioners paid for similar land three 
times as much as has been allowed for the land of 
the appellants. The Court must be satisfied that addi- 
tional evidence is required to enable it to pronounce 
judgment and that a lacuna or defect in the evidence 
on the record is apparent : see Kessowji Issur v. The 
Great Indian Peninsula Railway Company (1) and 
Jagarnath Pershad v. Hanuman Pershad (2). 

[Fletcher J. The distinction is that the evidence 
in this case did not come into existence until after 
the appeal had been filed.] 

' (1) (1907) I. L. R. 31 Bom. 381 ; (2) (1909) I. L. R. 36 Calc. 833. 

L. R. 34 I. A. 115. 
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The application should have been made under 1914 
Order XLVII, rule 1. The appellants should have Garden 

withdrawn their appeal and asked for a review of & 

judgment. They cannot use the procedure which manufactur- 
applies to applications for a review to help them to IN ® Co - 
get in further evidence under an appeal. The Court Secretary of 
must first deal with the appeal on its merits, and only 
allow further evidence if for substantial reasons it is 
required by the Court: see Sreeman Chancier Bey v. 

Gopaul Chander Chuckerbutty (1) and Ganga Govincl 
Manclul v. The Collector of the Twenty-four Par- 
gunnahs (2). 

[Mr. Sinha then proceeded to contend that the 
evidence which, the appellants wished to put in, even 
if admitted, did not support the case put forward by 
the appellants.] 

Mr. Pugh , in reply. The evidence which we seek 
to have admitted is evidence of a transaction which 
shows the price paid for land adjoining ours, and 
should be considered with other evidence. Such evi- 
dence can be admitted under 0. XLI, r. 27 “for sub- 
stantial reason” : s qq Morgan v. Morgan ( 3). He also 
referred to In re Wiltshire Iron Company (4). 

[Fletcher J. In England you cannot ask for a 
review of judgment; you ask for appeal on the ground 
of new evidence. Here the document was not in 
existence.] 

In the cases of Ram Ratan Sahu v. Mohant Sahu 
(5), Hazari Mall v. Janaki Prasad (6), Ramyad Sahu 
v. Bincleswari Kumar Upadhay (7) and Udit Chobey 
v. Rashika Prasad Upadhya (8), in which 0. XLVII^ 
r. 1, had been discussed and it was held that it was 


(1) (1866) 11 Moo. I. A. 28, 48. (5) (1907) 6 0. L. J. 74. 

(2) (1866) 11 Moo. I. A. 345, 368. (6) (1907) 6 C. L. J.,92. 

(3) (1882) I. L. R. 4 All. 306. (7) (1907) 6 0. L. J. 102. 

(4) (1868) 3 Ch. App. 443,449. (8) (1907) 6 C. L J. 662. 
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not only competent to a Court of Appeal, but it may 
be its duty, under certain circumstances, to take notice 
of events which have happened since the order 
challenged in appeal was made. He also referred to 
the case of Kotaghiri Venkata Subbamma Rao v. 

Vellanki Venkatardma Rao (l), and Kessowji Tssur ! 

v. The Great Indian Peninsula Railway Company 
(2), to show that 0. XLYII, r. 1 does not authorize the ( 

review of a decree, which was right when made, on t 

the ground of the happening of some subsequent J 

event. The only question is whether the fresh evi- ! 

dence is material and necessary to enable the Court to { 

pronounce judgment. j 

Cur. adv. vult. j 

f 

Fletcher J. This is an application by the appel- 
lants for the admission of certain additional evidence 
in an appeal we are about to hear. 

The appeal itself is with reference to the amount 
to be paid by the Government as compensation for 
the property of the appellants which has been com- 
pulsorily acquired under the provisions of the Land 
Acquisition Act. The fresh evidence that the appel- 
lants wish to adduce consists of certain documents 
leading up to and resulting in a compromise of another 
case with reference to the acquisition of the premises 
of the British India Steam Navigation Company which 
adjoin the premises of the appellants. 

The compromise with the British India Steam 
Navigation Company had not been arrived at when 
the lower Court gave judgment, nor when the appeal 
was filed in this Court. The present application is 
opposed by the Secretary of State for India in Council, 
the respondent to the present appeal. 

(1) (1900) I. L. It. 24 Mad. 1. (2) (1907) I. L. R 31 Bom. 381. 
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Now the powers of. ail Appellate Court in India to 
admit farther evidence are governed by the provisions 
of 0. XLI, r. 27, which, so far as material, is in the 
following terms : — 

“(1) The parties to an appeal shall not be entitled 
to produce additional evidence, whether oral or docu- 
mentary, in the Appellate Court. But if — 

“ (6) the Appellate Court requires any document to 
be produced or auy witness to be examined to enable it 
to pronounce judgment, or for any other substantial 
cause, the Appellate Court may allow such evidence or 
document to be produced, or witness to be examined.” 

The wording of the rule shows clearly that the 
power of an Appellate Court to admit further evidence 
is a very restricted one. 

In the first place, the rule prohibits the parties to 
the appeal from producing further evidence. 

Next, the power of the Court to admit further evi- 
dence is only in case the Appellate Court “ requires ” 
the additional evidence “ to enable it to pronounce 
judgment or for any other substantial cause.” 

As has been pointed out, the word “requires” 
plainly means “ needs or finds needful.” When there- 
fore can the Appellate Court “ require the additional 
evidence to enable it to pronounce judgment or for 
any other substantial cause”? Manifestly not until 
the Appellate Court has examined the evidence on the 
record and comes to the conclusion that the evidence 
as it stands is inherently defective. Until the Court 
has therefore examined the record, it is not in a posi- 
tion to say, whether the evidence is inherently defec- 
tive and that it will require the further evidence to 
enable it to pronounce judgment or for any other 
substantial cause. A preliminary application such as 
the present is not warranted by the terms of 0. XLI, 
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1914 An application to admit fresh evidence discovered 

Garden out of Court by the parties comes under 0. XLVII, r.: 1. 
Reach not under 0. XLI, r. 27. 

Maotfactur- It is said that the evidence was not in existence at 
ing Go. t ] ie c | a t e of the trial and the case of Kotaghiri v. Vel- 
Secretary of lamki (1) was cited to show that such evidence is not 
S Y™J 0B admissible by way of review. The point does not arise 

in the present case and it is not necessary for us to 

Fletcher J. ( [ ec [ c | e whether such view is correct or not. 

0. XLI, r. 27, does not, I think, authorise an 
Appellate Court to admit fresh evidence, documentary 
or oral, and whether or not it w r as in existence at the 
time of the judgment of the lower court or at the time 
the appeal was preferred unless the Appellate Court 
after examining the evidence on the record comes 
to the conclusion that it requires the additional evi- 
dence in order to enable it to pronounce judgment, 
namely, that there is a lacuna or defect on the evi- 
dence on the record. 

This appears to me to be the effect of the decision 
of the Privy Council in the case of Kessowji Issur 
v. Great Indian Peninsula Railway Go. ( 2). I can 
find nothing in the judgment of their Lordships to 
suggest that new evidence discovered out of Court by 
the parties but which only came into existence after 
the filing of the appeal can be admitted on a prelimi- 
nary application by the parties to the Appellate Court. 
Such a suggestion is negatived by the express words in 
0. XLI, r. 27, that “ the parties to an appeal shall not 
be entitled to produce additional evidence whether 
oral or documentary in the Appellate Court.” 

I think, therefore, that we have no jurisdiction to 
assent to the present application. But even if we had 
such jurisdiction, I should, on' the materials before us, 

, (1) (1900) I. L. R. 24 Mad. 1,10. (2) (1907) I. L. R. 31 Bom. 381. , 
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refuse this application. The evidence the appellant 1914 

company wish to put forward is to the following garden 
„ , ■ Reach . 

Sheet : Spinning & 

The British India Steam Navigation Co. were the manufactur- 
owners of the premises adjoining those cf the appel- in^Go. 
lant company. Both the British India Co. and appel- Secretary oe 
lant company are represented in Calcutta by Messrs. k lNDIA> 
Mackinnon, Mackenzie & Co., as also in London, Fle ~^ s z 
although apparently the two companies have different 
Boards of Directors in London, 

On the premises adjoining those of the appellant 
company, the British India Co. had a considerable 
coal business chiefly for the purpose of coaling their 
extensive fleet. This property of the British India 
Co. is known as “ Bracebridge Hall.” 

The same declaration under the provisions of the 
Land Acquisition Act was made in respect of the pro- 
perty of the appellant company, Bracebridge Hall 
and various other properties. 

The British India Co. after the declaration pre- 
ferred a claim for a very large sum amounting in the 
first instance to over one crore and 22 lakhs of 
rupees. 

An award of 14 lakhs odd of rupees was made by 
the Land Acquisition Collector. The British India 
Company then required the matter to be taken before 
the Special Land Acquisition Judge. Negotiations 
were then opened between Sir Frederick Dumayne on 
behalf of the Calcutta Port Commissioners on the one 
hand, and in the first instance with Mr. Alexander 
McLaurin Monteath and subsequently Lord Inch- 
cape on behalf of the British India Co. on the other 
hand. After long and protracted negotiations the 
case of the British India Co. was subsequently set- 
tled by a cash payment of 28 lakhs of rupees to the 
British India Co. ; and the grant of certain facilities 


ij!> , , 
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1914 by the Port Commissioners with reference to the 
Garden poaling of the fleet of the British India Co. 
Reach xt is now alleged that the facilities granted to the 
Manufactur- British India Co. are more valuable than those 
ing Co. enjoyed by them at Bracebridge Hall, and therefore 
Secretary of the whole of the 28 lakhs was awarded in respect of 
S India 0B tlie other i fccms of tlieir claim. On this footing, it is 
'I—' said that the Port Commissioners have paid the British 
Fletcher J. Ind ^ q 0 . j n reS p e ct of the site of the Bracebridge 
Hall an amount three or four times larger than 
the amount paid to the appellant company, when in 
fact the land of the appellant company and Brace- 
bridge Hall must be of substantially the same value. 
The appellant company, therefore, desire to give in 
evidence certain documents relating to the compro- 
mise of the claim of the British India Co. Two 
affidavits have been filed on the present application, 
* one by Mr. Alexander McLaurin Monteath in support 
of the application and the other by Sir Frederick 
Dumayne in opposition thereto. Sir Frederick Du- 
mayne is the Vice-Chairman and Chief Executive 
Officer of the Port Commissioners. There is a conflict 
between the statements contained in the affidavit 
of Mr. Monteath and those in the affidavit of Sir 
Frederick Dumayne. Now, it appears from the evi- 
dence that the negotiations, which led to the settle- 
ment with the British India Co., were opened early in 
January 1911. The negotiations no doubt were stated 
by Sir Frederick Dumayne to be “without prejudice to 
either side” and “confidential.” Mr. Sinha, on behalf 
of the Government, has argued that this would render 
all correspondence which passed between the parties 
thereto incapable in any event of being used in 
evidence even when a settlement was arrived at. I 
think Mr. Sinha placed his case too high. The 
affidavits do establish, however, that in addition to the 
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correspondence interviews took place in the first ins. 
tance between Monteath ancl Sir Frederick Dumayne 
with a view to a settlement of the case of the British 
India. Co. 

The negotiations in India closed in May 1911. 


Garden 
Reach 
Spinning & 
Manufactur- 
ing Co. 


In June 1911, Sir Frederick Dumayne proceeded to Secretary of 
gland. It appears from his affidavit that the Fort India. 


England. It appears from ins affidavit tnat cue iron 
Commissioners had directed him to see Lord Inclicape 
with reference to compromising the British India 
Company’s case. He was also authorised to go as far 
as to make an offer of 25 lakhs of rupees for that 
purpose. Lord Inchcape and Sir Frederick Dumayne 
arrived finally at a settlement, viz., that the Port 
Commissioners should pay to the British India Co. 
28 laklis of rupees and give to the British India 
Company certain facilities. Sir Frederick Dumayne 
has sworn in his affidavit that in the settlement he 
never contemplated paying 28 lakhs of rupees for the 
land, structures and machinery of the British India 
Co., but that he agreed to this sum as a settlement of 
the whole case. 

Lord Inchcape has not made an affidavit as to what 
took place between himself and Sir Frederick Dumayne. 
The Port Commissioners sanctioned with reluctance 
the settlement arrived at between Lord Inchcape and 
Sir Frederick Dumayne and recommended it to the 
Government for sanction and approval. The settle- 
ment was subsequently approved of by the Govern- 
ment, This, however, was after the present case had 
been decided by the Special Judge and the present 
appeal filed. 

Much stress had been laid by the appellants on the 
proceedings of the Special Land Acquisition Commit- 
tee of the Port Commissioners of the 20tli October 1911. 
No doubt the record of the proceedings is not very 
happily worded, but I cannot imagine that a public 
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body like the Port Commissioners intended to pay the 
British India Co. tor their land a sum so vastly in 
excess of what they were paying to other parties and 
which would in the end result in tlieir having to pay 
excessive sums for other lands acquired by them. 
For if this 28 lakhs was in fact paid only for the land, 
structures and machinery, this; fact would be used in 
subsequent cases against the Port Commissioners as to 
the value of the lands acquired by them. 

Sir Frederick Dumayne has sworn that he was fully 
cognisant of the prices paid by the Port Commissioners 
on other acquisitions and that what he wanted to 
settle was the whole case against the Commissioners. 

The total claim preferred by the British India Co. 
amounted to Rs. 1,22,40,786-11-10. A large number 
of the items in the claim would appear to be altogether 
untenable. One of the items in the claim was a sum 
of Rs. 37,01,940 “for loss of time.” This item was 
claimed for the difference between the time it would 
take to bring the vessels of the British India Co. 
alongside at Bracebridge Hall and that required to 
take them into the docks of the Commissioners. 

It is difficult to imagine on what principle such 
a claim could be supported. The Port Commis- 
sioners were, however, in this difficulty that the 
Collector had allowed tile sum of Rs. 1,27,140-10-0 in 
respect of this item' and so had admitted the claim 
in principle. The Court under the provisions of the 
Land Acquisition Act has no jurisdiction to reduce 
the amount awarded by the Collector and it may 
perhaps be doubted whether the Court has jurisdiction 
to re-allot over the different items of claim the aggre- 
gate amount' allowed by the Collector. All the pro- 
babilities therefore suggest that the story told by Sir 
Frederick Dumayne in his affidavit that what he 
settled with Lord Inchcape was the whole case 
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Fletcher J 


between the British India Co. and the Port Oommis- *914 

si oners and that the sum of 28 lakhs of rupees was Garden 

not paid to British India Co. in respect of the land, & 

machinery and structures only, is correct. The only Manotactur- 
person who could have contradicted Sir Frederick INa ^ Co ; 
Dumavne as to the terms arrived at in London Secretary of 
between Lord Inchcape and himself, would be Lord 
Inchcape. If therefore we were to decide to permit 

„ , ,, „ . , . , ., I LETCHER J 

the appellant company to adduce further evidence it 
would have to be the evidence of Lord Inchcape as to 
wliat were the terms of settlement between himself 
and Sir Frederick Dumayne. In that event, such 
evidence would have to be tested in the ordinary 
manner by cross-examination. 

The letters that passed between Lord Inchcape and 
Sir Frederick Dumayne dated the 26th of January and 
the 1 3th of February 1912 suggest that Lord Inchcape 
did not consider that the sum of Rs. 28 lakhs had been 
paid to the British India Co. in respect of Bracebridge 
Hall and the structures and machinery thereon. 

The statements in Sir Frederick Dumayne’s affidavit 
appear to me to agree with all probabilities of the case 
and are uncontradicted as to what' was intended to 
be settled between him and Lord Inchcape. Even, 
therefore, if we have jurisdiction to admit this further 
evidence on the materials before us I should refuse the 
appellant company leave to do so. 

The present application is therefore dismissed with 
costs. 


RiCHARDSoasr J. I entirely agree with Mr. Justice 
Fletcher, whose judgment I have had the advantage of 
reading, that the application before us is not one which 
we have jurisdiction to entertain under 0. XLI, r. 27. 
And I will only add this that even if we had a power, 
co-extensive with the power of the Trial Court under 


State for 
India. 
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19 H 0. XLVII to admit fresh, evidence by way of review, 

Garden 1 am not ' opinion that the evidence tendered is 
Reach evidence which ought to be admitted in the exercise of 
iSJuSotub- any such power. It is not evidence, the bearing of 
ins Co. which on the issue which has to be determined is 
Secretary of practically beyond the sphere of controversy or in any 

State for senge conclusive. On the contrary it is only necessary 
India 

to read the affidavit on the one side and the counter 

Richardson J. a md. av ifc ou the other to show that matter is raised 
of a controversial and argumentative character. The 
question at issue is the market value of certain land 
at a certain date. The agreement which it is sought 
to put in (together with letters and other documents 
leading up to it) was arrived at in another case 
between parties one of whom is not a party to the 
present case and it was arrived at after the trial of the 
present case was concluded. By itself the agreement 
is of no use to the appellant company. It only shows 
that a lump sum was paid to the British India Co. 
in respect of the compulsory acquisition of their land 
and that in the same respect certain facilities were also 
promised to them by the Port Commissioners in con- 
nection with their coal tract. The land, it is true, 
adjoins the land of the appellant company. But the 
compensation which the British India Co. had claimed 
from the Collector was arranged under different heads 
many of which had nothing to do with the value 
of the land. Two or three items were withdrawn 
while the case was before the Collector, but the total 
claim which was subsequently carried before the 
Special Land Acquisition Judge was stilt very large. 
That claim was satisfied by the lump sum and the 
coaling facilities. Then comes the point how much of 
the money payment is to be allocated to the land ? 
That depends on the further 'question what was the 
value assigned to the facilities ? Both these questions 
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are in serious dispute, each side endeavouring to fasten 
upon the other its own interpretation of the agreement. 
As might have been expected, when such questions are 


1914 


Garden 
Reach 

. Spinning & 

debated between practical business-men, there is a manufactur- 
good deal to be said — at any rate a good deal was said — ing^Co. 
on both sides. The difficulty of arriving at a decision Secretary of 


as to what was paid for the land is not diminished by 
the reflection that it was not the actual value of the 
land and the actual value of the facilities that has to be 
considered, but what was in the minds of the parties to 
the agreement. What the appellant company is really 
trying to do is to fix upon the Port Commissioners an 
admission as to the value of the land acquired from the 
British India Co., and I merely add that for that pur- 


Statf. for 
India, 


Richardson J. 


pose the value which the Port Commissioners attribu- 
ted to the land (as to which Sir Frederick Dumayne’s 
affidavit is entitled to the greatest weight) is more 
important than the value which the British India Go. 
may have attributed to the land. But to my mind the 
doubts and difficulties which surround the evidence 


tendered is not only no recommendation, but is a 
complete bar, to its reception at this stage, even, as I 
have said, if we had a power to receive fresh evidence 
such as that conferred on the Trial Court by O. 
XLVII. 

w - M - C. Application refused. 
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July 27, 


Before Holm mod and Chapman JJ. 

ABDUL MAJEED 


KHIEODE CHANDEA PAL/ 

Interest— Contract Act (IX of 1872) ss, 16 , 74— Undue influence, presump - 
lion of— Penalty — Excessive and usurious interest — Duty of the Court . 

Where there is ample security, the exaction of excessive and usurious 
interest in itself raises a- presumption of undue influence which it requires 
very little evidence to substantiate. The attempt to conceal the real rate of 
interest, by .describing it as one pice in the rupee per mensem or as in the 
present case Es. 5 per mensem, is evidence of an intention to get the better 
of the debtor. The law lays down that there must be a footing of com- 
plete equality between debtor and creditor and they must be, so to speak, 
at arm’s length to make a bargain, which is in itself harsh and unconscion- 
able, enforcible at law. 

Carringtons , Ld. v. Smith (1), In re a Debtor (2) referred to. 

Where there is ample security, an excessive rate of interest has been 
held to be anything over ten per cent. Where there is no security, no rate 
of interest can be considered excessive. There can be no standard rate on 
personal loans and where the parties are reasonably on terms of equality a 
Judge cannot do better than adopt what they themselves have agreed on, 
though, of course, when that is not the case he has to judge what is 
reasonable, as best he can and under all the circumstances. 

Where the contract is for a temporary accommodation, the stipulation 
that interest is to run at Es. 5 a month is one which necessitates the pay- 
ment of interest not at 60 per cent, per annum, but at Eg. 5 in each month 
and a stipulation that in default of 12 months’ instalments of interest, com- 
pound interest would begin to run is in the nature of a penalty. However 

° Appeal from Appellate Decree, No. 533 of 1913, against the decree 
of E. N. Dutt, District Judge of Noakhali, dated Sept. 19, 1912, confirm- 
ing the decree of Ambika Charan Mozumdar, officiating Subordinate Judge 
of Noakhali, dated Nov. 30, 1912. 

(1) [1906] 1 K. B. 79. (2) [1903] 1 K. B. 705 




(2) [1903] 1 K. B. 705 
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technical this may be, it is the duty of the Courts in India to enforce the 
letter of the law against obviously harsh and. unconscionable bargains of 
this nature. 

The exploitation of the necessitous, of the careless and inexperienced is 
a trade to be extirpated in the interest of the whole community as contrary 
to individual morality, as well as to public policy. 

Muthu Krishna Iyer v. Sankaralingam Pillai( 1), Samuel v. Newhold( 2)’ 
Kesavulu Naidu v. Arithulai Ammal (3) referred to. 

Second Appeal by Abdul Majeed and others, the 
defendants. 

This appeal arises out of a suit to recover Rs. 1,300 — 
being the principal (Rs. 80) and interest due on a 
mortgage bond alleged to have been executed by the 
principal defendants (1, 2, 3) in favour of the plaintiffs 
on the 1st of Jaislita 1312. According to the terms of 
the bond, the defendants were to pay interest for the 
said sum at the rate of Rs. 5 per cent, per month ; to 
pay up the entire money, principal and interest, within 
the month of Ashar of the said year; to pay the inter- 
est for each year within the said year ; otherwise the 
interest on arrears was to be treated as principal carry- 
ing interest thereon at tlie aforesaid rate of Rs. 5 per 
cent, per month as compound interest. The bond was 
duly registered. 

The defendant No. 4 was a pro formd defendant. 
The mortgaged properties Nos. 1, 2, 3, and 4 were 
under a previous mortgage to him ancl he had obtained 
a decree for a heavy sum. The plaintiff, therefore, put 
in a separate prayer for the purpose of attaching the 
other immovable properties of the principal defendants 
before judgment. 

The defendants admitted the loan and the execution 
of the bond, but they submitted that they were illiter- 
ate persons to whom the bond was never read over or 

(1) (1912) I. L. R. 36 Mad. 229. (2) [1906] A. 0. 461. 


(3) (1912) I. L. JR. 36 Mad. 533. 
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1914 explained. They denied having made any contract for 
Abdul payment of interest on interest. 

Majeed The circumstances under which the money was 
Khibode borrowed were these. The three defendants had bid 
Chandra successfully at an auction sale and had deposited the 
i AL earnest money. But they were in urgent need of 
Rs. 80 to complete the sale. They, therefore, applied to 
defendant No. 4 for a loan of Rs. 80 for one month. 
The defendant No. 4, representing himself as their 
patron, got a bond written out by his son Raj Kumar 
in the plaintiffs name, at an interest of Rs. 5 per cent, 
per month, for a term of one month and gave the 
required loan. 

The stipulation for payment of interest on interest 
was inserted without their knowledge or consent and 
therefore the defendants challenged the plaintiff’s 
claim for interest as excessive, illegal and fraudulent- 
But the previous malik of the auction-purchased land 
having deposited money, the auction purchase of the 
defendants became null and void. Hence the defend- 
ant No. 1, on withdrawing the money from the Court 
and with the object of taking back the bond, on satis- 
faction of the entire claim by making payment of the 
entire sum of Rs. 88 (inclusive of Rs. 8 as interest), 
brought the plaintiff to the house of Harish Chandra 
Pal, and in the month of Sraban 1312 offered payment 
of the aforesaid sum of Rs. 88 to the plaintiff in the 
presence of Harish Chandra Pal and wanted back the 
bond. Thereupon the plaintiff agreed to take interest 
at the rate of Rs. 2-8 per cent, from the month of Sraban 
1312 in place of Rs. 5 per cent, per month, and on 
accepting Rs. 8, on account of interest, requested the 
defendants to re-pay the sum of Rs. 80 at an interest 
of 2-8 per cent, per month. Thus the defendants, 
induced by the plaintiff and Harish Chandra Pal, to 
accept the aforesaid arrangement, brought back the 
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principal sum of Rs. 80 without discharging the 1914 

debt. Abdul 

The defendants, therefore, submitted that since Majeud 
Sraban 1312, the plaintiff was not entitled to more than Khirodk 
2-8 annas per cent, per month. CH Pal. EA 

The defendants submitted that it was a very hard 
and unconscionable bargain. <• 

The Subordinate Judge of Noakhali decreed the suit 
with costs. Tne District Judge dismissed the appeal. 

Hence this Second Appeal. 

Babu Ramesh Chandra Sen, for the appellants, 
contended that the bargain was a hard and uncon- 
scionable one. The defendants were illiterate persons 
and the bond was never read over or explained to them. 

Even assuming that defendant No. 1 was quite capable 
of taking care of himself, the Appellate Court has 
omitted to consider the case of defendants Nos. 2 and 
3 and has not recorded any findings whether they 
understood the contents of the bond or whether it 
was read over to them. The security given was a 
very excessive one, and that in itself raises a presump- 
tion of undue influence. Apart from this presump- 
tion, the bond itself shows that it was a hard and an 
unconscionable transaction and that the plaintiff, a pro- 
fessional money-lender, took advantage of the position 
of the defendants. They were badly in want of 
money at the time. They required it to complete 
their purchase at an auction sale. Further, it was the 
case of the defendants that they actually wanted to 
pay off their entire debt in Sraban 1312, but they 
were persuaded by the plaintiff and Harisli Chandra 
Pal not to do so, the plaintiff promising to reduce 
the interest from Rs. 5 to 2* per cent, per month. 

The lower Appellate Court has erred in holding that 
the defendant could not prove the agreement of Sraban 
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1312. It was a fresh contract for payment of interest 
at 2£ per cent. The agreement to pay compound 
interest on interest due was in the nature of a 
penalty, and therefore unenforceable : Kali Prosonno 
Bhatlacharj ee v . Prolap Singh Pathar (1), Dhanipal 
Das v. Maneshar Bakhsh Singh (2), Muneshar 
Bakhsh Singh v. Shadi Lall (3), Miaian P atari v. 
Abdul Jabbar (4). 

Ba'm Canada Charan Sen , for the respondent. 
The contract was made by the parties with their eyes 
open. The Court will not make a contract for them. 
If they chose to pay a heavy rate of interest, it was 
their lookout. There is no evidence to show that 
any fraud was practised on the defendants. It has 
been found by both the Courts that the defendant 
No. 1 was a very intelligent person who could not 
easily be deceived or over-reached. The Courts below 
have rejected the story of the reduction of interest. 
The bond is not a hard and unconscionable bargain. 
Despite the fact that the defendants had the oppor- 
tunity of paying off their debt, they did not do so. 
Upon the facts, both the Courts have found against 
the defendants. This is not a case for relief upon the 
grounds of the bargain being hard and unconscion- 
able : Sundar Koer v. Rai Sham Krishen (5). 

Cur . adv. vult. 


Holmwood and Chapman JJ. This appeal arises 
out of a suit brought- by the plaintiff to recover 
Rs. 1,300, being principal Rs. 80 and interest Rs. 1,220 
on a mortgage bond executed by three defendants on 
1st Jaishta 1312. 

(U (1912) 17 0. L. J. 221. ' (3) (1909) 13 0. W. N. 1069. 

(2) (1906) I. L. It. 28 All. 570. (4) (1906) i0 C. W. N.’l020. 

- (5) (1906) I. L. R. 34 Calc. 150. 
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The transaction was an unusual one, and the facts 
found require to be carefully stated as well as the 
circumstances which are admitted in connection with 
the giving of the mortgage bond and recited in the 
bond itself. 

It appears that Abdul Majeed, defendant No. 1, mort- 
gaged 6 annas of a raiyati jote in which his brother, 
defendant No. 2, was also interested, while defendant 
No. 3, a relative, mortgaged three six-annas shares of 
jotes and an eight-annas share of a liowla belonging 
exclusively to him. 

The three defendants had bid successfully at a sale 
of the land of one Nagorbashi Kundu and had deposit- 
ed the earnest money. They were in immediate need 
of Rs. 80 to complete the purchase and applied to the 
former creditor of defendant No. 3, one Harish Chandra 
Pal, who had a mortgage on properties 1 to I, on which 
he has, according to the plaint, recently got a decree 
for a heavy claim, and by him they were introduced 
to the plaintiff, another money-lender. The Rs. 80 
was obviously only required as a temporary accommo- 
dation, and the security given was worth over Rs. 3,000 
for the property No. 5 was sold under Harish 
Chandra Pal’s decree for Rs. 650, and there are 
three similar jotes and a larger taluki interest also 
mortgaged, yet interest at 60 per cent, with com- 
pound interest was agreed to. The defendants’ story 
is that the land they had purchased was released from 
sale by deposit of the decretal money by the original 
owner, and they therefore tendered the principal 
Rs. 80 and Rs. 8 interest to the xolaintiff, who took 
the Rs. 8 and persuaded defendant No. 1 to let the 
principal sum stand over on promising to forego 
compound interest and to reduce the simple interest 
by half. This story has been disbelieved by the 
lower Courts as far as the payment of Rs. 8 and 
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the oral agreement is concerned, but no finding lias 
been come to as to the probability of the defendants 
having desired to pay off the debt when they had the 
money. 

The lower Court has also held that no fraud was 
practised on the defendants, because defendant No. 1 
is a very clever man and able to take care of himself 
and entered into the bond with his eyes open. But 
here the lower Court has fallen into the error of not 
considering the position of defendant No. 3, who had a 
far larger interest in the property mortgaged than any- 
.body else and who is an ordinary cultivator. 

Every presumption must be made in his favour, 
and the lower Court appears to have erred in not 
applying the doctrines of undue influence and penalty 
very strictly to his case. The trend of modern deci- 
sions is to hold that the Courts have ample powers 
under the amended Contract Act to go behind hard 
and unconscionable bargains on the ground that where 
there is ample security the exaction of excessive and 
usurious interest in itself raises a presumption of 
undue influence which it requires very little evidence 
to substantiate. Further, it has been held that the 
attempt to conceal the real rate of interest by describ- 
ing it as 1 pice in the rupee per mensem, or as in the 
present case Rs. 5 per mensem, is evidence of an 
intention to get the better of the debtor, and the 
law seems to be that there must be a footing of 
complete equality between debtor and creditor and 
they must be, so to speak, at arm’s length to make a 
bargain which is in itself harsh and unconscionable, 
enforceable at law. We may refer to the case of 
Carringtons, Limited v. Smith (1) and the discussion 
at page 87 of the meaning of the terms “ harsh and 
unconscionable.” It is pointed out that in In re A 
(1) [1906] 1 K. B. 79. 
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Debtor (1) the M. R. and Cozens Hardy L. J. each say 
that under the section of the Money Lenders Act, 
which deals with harsh and unconscionable bargains, 
the interest charged might be so excessive as of itself 
to render the bargain harsh and unconscionable. 
This does not mean that if only it is shown that a high 
rate of interest has been charged by a money-lender a 
Judge has complete power at his discretion to make a 
new contract for the parties. Bat it may mean that 
a very high rate of interest might raise a presumption 
that that rate had been extorted by conduct harsh and 
unconscionable, or it may mean that the same circum- 
stances which showed that the rate was excessive might 
and often would show that the transaction was harsh 
i and unconscionable. At the end of the judgment of 

Cozens Hardy L. J., he expressly says that the Court 
must have regard to all the circumstances of the case, 
and this, says Channell J., is the proposition upon 
which the whole matter turns. 

Now, under the amended section 16 of the Contract 
Act this question of a harsh and unconscionable 
bargain can only be considered in reference to undue 
influence — where there is ample security an excessive 
rate of interest has been held to be anything over ten 
per cent., where there is no security no rate of interest 
can be considered excessive. There can be no stand- 
» ard rate on personal loans, and where the parties are 

reasonably on terms of equality a Judge cannot do 
better than adopt what they themselves have agreed 
on, though of course when that is not the case he has 
to adjudge what is reasonable as best he can under all 
the circumstances. 

■ Applying these principles to section 16 and to the 

case before us, we think that a presumption of undue 
influence could arise from the fact that a security of 
(1) [1903] 1 K. B. 705. 
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over Rs. 3,000 with a mortgage already on it for a much 
smaller amount was given for a loan of Rs. 80, and 
although on the findings of fact of the lower Courts 
such a presumption would in no way help defendant 
No. 1 nor possibly his brother defendant No. 2, who 
is his co-sharer in property No.- 5, it certainly applies 
in full force to defendant No., 3, against whom there is 
finding that he knew what he was doing and who gave 
the greater part of the security without any idea that 
60 per cent, compound interest would be running 
against him for six years. We must take it from the 
terms of the bond that the intention of the parties was 
to pay Rs. 5 a month interest for a few months until 
the small principal of Rs. 80 was paid off. And we 
cannot believe that no attempt was made by defend- 
ant No. 3 to pay this money, and there is no finding 
whatever against him in either of the judgments. 

Farther, the contract being for a temporary accom- 
modation, the stipulation that interest was to run at 
Rs. 5 a month was one which necessitated the payment 
of interest not at 60 per cent, per annum but at Rs. 5 
in each month, and a stipulation that in default of 
12,months’ instalments of interest, compound interest 
would begin to run at 60 per cent, is in the nature of a 
penalty. 

However technical this may be, we think it is the 
duty of the Courts in India to enforce the letter of 
the law against obviously harsh and unconscionable 
bargains of this nature. The contract failing therefore 
as regards defendant No. 3 and being a joint mortgage, 
it equally fails against the other defendants. 

Our view upon both these points has recently been 
propounded by the Madras High Court. In the case of 
Mutlm Krishna Iyer v. Sankaralingam Pillai (I), 


(1) (1912) 1. 1. A m Maeb 229. 
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the question of penalty was dealt with and the 
remarks of Sadasiva Iyer J. in making the reference to 
the Fall Bench have our entire concurrence. If we 
may respectfully say so, it is a masterly exposition of 
the intentions of the Legislature in India and a 
complete answer to the somewhat timid reluctance of 
the Courts in the earlier decisions to take a more 
extended view of their powers under section 74 of the 
Contract Act. We entirely agree that “ the exploita- 
tion of the necessitous, of the, careless and inexperi- 
enced is a trade to he extirpated in the interest of the 
whole community as contrary to individual morality 
as well as to public policy.” 

At the risk of repetition, we cite the words of Lord 
Loreburn L. C. in Samuel v. Newbold (1). “ In my 
opinion this contention cannot be maintained, nor 
ought a Court of Law to be alert in placing a res- 
tricted construction upon the language of a remedial 
Act. The section means exactly what it says, namely, 
that if there is evidence which satisfies the Court that 
the transaction is harsh and unconscionable, using 
those words in a plain and not in any way technical 
sense, the Court may re-open it, provided, of course, that 
the case meets the other condition required. These 
are only illustrations, and, as in. the case of fraud, it is 
neither practicable nor expedient to attempt any 
exhaustive definition. What the Court has to do in 
such circumstances is, if satisfied that the interest or 
charges are excessive, tp see whether in truth and fact 
and according to its sense .of justice the transaction 
was harsh and unconscionable. We are asked to say 
that an excessive rate of interest could not be of itself 
evidence that it was so. I do not accept that view. 
Excess of interest or charges may of itself be such 
evidence, and particularly if it be unexplained. If no 


1914 


Abdul 
Mate ed 

V, 

Kin RODE 
Chandra 
Pal. 


(1) [1906] A. 0. 461. 




Abdul 

Maje.ed 

v. 

Khirode 

Chandra 

Pal. 


INDIAN LAW REPORTS. [VOL. XLII. 

justification be established, the presumption hardens 
into a certainty.” 

Now, in the case before us, no explanation whatever 
is offered of the harsh and unconscionable interest 
charged in a case where the fullest security covering 
the loan forty times over was given, and no explana- 
tion is given why the money-lender whom the defend- 
ants apparently trusted handed them over to another 
shark who was able to ruin them entirely. It was 
the opinion of the Full Bench that the amendments 
in the Indian Law of Contract went further in the 
direction of relief against harsh and unconscionable 
bargains than those of the English Money Lenders 
Act, and that therefore the dicta of English Judges 
under that Act might be accepted ; and Sadasiva 
Ayar J. summed up the judgment of the Full Bench 
by saying : “ I do not intend to go further than I have 
done in my reference order into all the English and 
Indian cases in which learned Judges have, by the 
use of refined subtle language and the examination 
of variously worded tests and principles, tried to 
persuade themselves that they were acting on any 
other principles in giving relief against primd facie 
unconsionable bargains except the one intelligible 
principle that the provision relieved against was 
unconscionable in the view of ordinary men of the 
world possessing the usual quantum of common 
sense.” 

Having found that there is technically a penalty 
in the bond before us, we propose to go behind the 
contract as to interest and to refuse compound 
interest altogether. 

But we would go further in reference to section 16, 
which was dealt with in the case of Kesavalu Naidu 
v. Arithulai Ammal{ 1). 

(1) (1912) I. L. 11.36 Had. 533. 
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The learned Chief Justice points out that the Judge 
in the Court of Appeal below found against fraud as 
in this case and does not find that there was undue in- 
fluence, but lie assumes for the purposes of the ajrpeal 
before him, as we must assume in this appeal, that it is 
open to the High Court to deal witli the case as if there 
had been a plea of undue influence raised. In the end, 
the learned Judges held that the presumption arising 
from the unconscionable nature of the bargain for 60 
per cent, interest had been rebutted and gave the 
plaintiff a decree ; but the principle that such a pre- 
sumption would arise was upheld, and on the facts 
found in this case we cannot say that it has been 
rebutted. 

The parties were not at arm’s length. The defend- 
ants needed the money on the spo t — their own money- 
lender took advantage of them and made them over 
to a confederate, who by representing that the loan 
was a temporary one at 5 per cent, per mensem, was 
enabled to pile up 60 per cent, compound interest by 
not asking for payment. Had it been open to us 
to go into the facts, we should probably have been 
able to find that only Rs. 88 was due having been 
tendered, but we are precluded from doing this in 
second appeal. We can only find that having regard 
to the very large security given, to the ignorance and 
want of knowledge of defendant No. 3, and to the con- 
duct of the parties, even if defendant No. 1 has no 
defence, it must certainly be held that defendant No. 3 
did not enter into a valid contract to pay 60 per cent, 
compound interest. The contract being one and indi- 
visible, we must go behind it as a whole and give 
reasonable interest, which we fix at 30 per cent, simple 
interest as that was what defendants themselves were 
prepared to admit. This will work out at Rs 80 prin- 
cipal, and interest for 7 years 6 days Rs. 168-6-5. 


Abdul 

Majeed 

V . 

Khi RODE 
Chandra 
Pal. 




' , liai i# 



r*" 



Abdul 

Majeed 

v. 

Khirode 

Chandia 

Pal. 


INDIAN LAW REPORTS. [YOL. XLIL 

There will, therefore, be a mortgage decree for Rs. 248- 
6-5 with costs to the plaintiff in proportion to Iris 
success. The defendants Nos. 1 and 2 will get no costs 
on the amount disallowed. The defendant No. 3 will 
get costs on the sum disallowed, in proportion to the 
amount of his security. 


S. K. B. 



CRIMINAL REVISION. 


Before Jenkins C.J . , and Teunon J. 

SAROJBASHINI DEBI 


SRIPATI CHARAN CHOWDHRY.* 

Public Nuisance — -Encroachment on public pathway — Application to District 
Magistrate by letter — Reference of applicant by letter to Civil Court — 
Subsequent petition to the Subdivisional Magistrate regarding the same 
pathway — Issue of co?iditio7ial order — Appearance of opposite party 
and claim of title to the path— Dropping proceedings without talcing 
evidence — Criminal Procedure Code ( Act V of 1S98), ss. 133, 137. 

When a Magistrate makes a conditional order under s. 133 of the Crimi- 
nal Procedure Code against a party who appears and shows cause, he is 
bound, under s. 137, to take evidence as in a Summons case. It is open to 
him thereafter to consider whether there is a complete answer to the case, or 
whether it is not a proper one for reference to the Civil Court. 

On the 29th November 1911, one Ram Lai Chowdhry 
and others wrote to the District Magistrate of the 24- 
Parganas alleging that Sripati Charan Chowdhry and 
others, opposite party, had encroached upon a public 
pathway, and praying for the removal of the encroach- 
ment. A reminder was sent to the Magistrate on the 

0 Criminal Revision No. 1154 of 1914, against the order of II. P. Duval, 
Sessions Judge of 24-Perganas, dated June 4, 1914. 
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13th May 1912, whereupon be had the matter enquired 
into by various persons ex parte and informed the 
applicants by letter, dated the 23rd May, “ that, as the 
matter involves civil disputes, they should seek their 
remedy in the proper Court.” On the 23rd December 
1913, the petitioners made an application under s 133 
of the Criminal Procedure Code to the Subdivisional 
Magistrate of Basirhat who directed the police to 
enquire and report. Upon the receipt of the report the 
Magistrate drew up a proceeding under s. 133 on 18th 
January 1914 directing the opposite party to remove the 
obstruction within 15 days, or to appear and show cause. 
The latter appeared on the lltli February, and showed 
cause, alleging, inter alia , that the path was not a 
public one and that the present proceedings were with- 
out jurisdiction with reference to the previous decision 
of the District Magistrate. The Subdivisional Officer 
then directed the parties to produce evidence on the 
3rd March, but dropped the proceeding on the 28th 
April, without taking any evidence, on the ground 
that the order of the District Magistrate amounted to a 
judgment, and that, as long as it remained in force, he 
himself had no jurisdiction to entertain the present 
proceeding. The petitioners, after an infructuous 
application to the Sessions Judge of the 24-Parganas 
moved the High Court and obtained the present Rule. 

Baba Dasaralhi Sanyal and Babu DebendraNarain 
Bhattacharjee, for the petitioners. 

Babu Atuhja Char an Bose and Babu Dwijendra 
Nath Mukeriee, for the opposite party. 

Jenkins C. J. The proceedings which are called 
in question by the Rule now under consideration arise 
out of action taken by the Magistrate under Chapter X 
of the Code of Criminal Procedure. Section 133 
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1914 provides tliat whenever a Magistrate, of the qualifica- ; 

Sarojbashini tions there described, considers, on receiving a police 

Debi report or other information and on taking such 

Sripati evidence, if any, as he thinks fit, that any unlawful I 

Charan obstruction should be removed from any way used by 

Chowder y. _ , , , . . , , _ , 

the public, he may make a conditional order of the 

Jenkins C. J. na t ure described in the section, and may call upon the 

person affected to appear before himself and move to \ 

have the order set aside or modified. Here it appeared 
to the Magistrate that there was a public nuisance 
coming within the terms of that section and the 
nature of the nuisance was an unlawful obstruction of 
a way used by the public. He accordingly made a t 

conditional order. The person affected undoubtedly 
appeared and showed cause, but notwithstanding that | 
the Magistrate has allowed the proceedings to drop, 
without following the procedure prescribed by sec- 
tion 137, clause (2). It is this omission on the part 
of the Magistrate that has led to the Rule being 
granted calling upon the opposite party to show cause 
why the order complained of should not be set aside 
and such other and further order made as to this Court 
might seem fit. 

We have been assured that a large number of cases 
appear to sanction what the Magistrate has done> 
though they do not go the length that he has. But 
whatever may have been decided, we cannot escape 
from the words of the Legislature until we are 
told by some higher authority that we must. The f 
Legislature in the event that has happened has directed 
that the Magistrate shall take evidence in the matter 
as in a summons case, and in so far as he has failed to t; 
do that he has not performed the duty cast upon him !■ 
by law. It appears to me that the rule is rightly 
conceived. It is said that it is open to the Magistrate 
to consider whether the claim by the opposite party 
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in derogation of this asserted public right affords an 
answer or not. But in deciding that section 137 must 
be followed. We in no way deprive the opposite 
party of his right to show that the terms of section 
133 do not apply, or say that the Court should not 
apply them, in the particular circumstances of the 
case, either by reason of real doubt as to the appli- 
cability of the section or otherwise. All we say is 
that the Magistrate having taken such measures as 
make the provisions of section 137 applicable, those 
provisions must be observed. 

Therefore, we must make the Rule absolute and 
direct the case to go back to the Magistrate in order 
that he shall take evidence in the matter as in a 
summons case in the manner provided by section 137. 
It will be open to him, as I have indicated, to con- 
sider, when that evidence is taken, whether there is a 
complete answer to the case against the opposite party 
or whether this is not a case where the parties 
should be referred to the Civil Court for the purpose 
of determining a matter which for some reason or 
other the Magistrate considers that he cannot decide. 
But in saying that I do not wish to encourage the 
idea that the Magistrate should endeavour to escape 
from dealing with matters which legitimately fall 
within his jurisdiction. 

There is one further matter that has been pressed 
upon us. It is that these proceedings are in some 
measure barred by the doctrine of res judicata. We 
are not satisfied that there is any room on the facts 
of this case for the application of this doctrine. 
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CRIMINAL REVISION. 

Before Jenkins (7../., and Teunon J. 

AKBAR ALI MAHOMED 

v. 

EMPEROR.* 

Surety — Rejection of sureties only on police report without judicial enquiry 
into their fitness ■ — Inquiry to he held by the Magistrate passing the order 
for security— Criminal Procedure Code (/-l ct V of 1898), ss. 118 , 122. 

Sureties tendered by a party bound down under s. 118 of the Criminal 
Procedure Code should not be rejected on a police report as to their fitness, 
but only after a judicial enquiry under s. 122, and by the Magistrate who 
has passed the order for security. 

On two reports submitted by the Sub-Inspectors 
of Boda and Panchnagara in the district of Jalpaiguri, 
respectively, proceedings under s. 110 of the Criminal 
Procedure Code were initiated against the petitioner 
before Babu Uma Prasanna (In ha, a local Deputy 
Magistrate. After holding an enquiry, the Magistrate 
directed the petitioner’, by his order dated loth April 
1914, to execute a bond for good behaviour for one 
year in the sum of Rs. 200 with two sureties each in 
the like amount, and in default to undergo rigorous 
imprisonment for the same period. 

An appeal against the said order was dismissed on 
the 2nd June 1914 by Mr. D. H. Lees, Deputy Com- 
missioner of Jalpaiguri. The petitioner thereafter 
produced two sureties, Mahabatulla Muhamad Prod- 
han and Alnned Ali, and the question of their fitness 
was referred to the police for inquiry. On receipt of 

0 Criminal Revision No. 1247 of 1914, against the order of C. W. Jacob, 
Deputy Commissioner of Jalpaiguri, dated July 6, 1914. 
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the police report, Mr. C. W. Jacob, the Deputy Com- 
missioner, rejected the sureties on the 6th July 1914. 

The petitioner thereupon moved the High Court 
and obtained the present Rule. 

Mr. P. iV. Dutl and Babu Nakuleshivar Mooker- 
jee, for the petitioners. 

No one appeared for the Crown. 

Jenkins C.J. and Teunon J. In this case the 
accused petitioner had been required to furnish secur- 
ity for good behaviour under section 118, read with 
section 110 of the Criminal Procedure Code. There- 
upon he offered two sureties, and the matter, was 
referred by the Magistrate to the police for enquiry. 
The police submitted a report to the effect that the 
sureties were not acceptable ; and, proceeding upon 
that report, the Magistrate refused to accept the 
sureties. It has been repeatedly pointed out that 
sureties offered should not be refused except after 
judicial enquiry by the Magistrate who has made the 
drder under section 118, such enquiry to be made 
under the provisions of section 122 of the Criminal 
Procedure Code. This Rule was, therefore, granted 
calling upon the Deputy Commissioner to show- cause 
why the petitioner should not be given an opportunity 
of showing that the sureties offered were fit to be 
accepted. No cause has been shown and on the facts 
we have stated we make this Rule absolute, and direct 
that the Magistrate do now hold an enquiry in accor- 
dance with law, and upon the enquiry decide whether 
the sureties offered are or are not fit persons. 

Pending this further enquiry the sureties offered 
will be provisionally accepted. 

H. M. Rule absolute. 
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Oct 13. 


CRIMINAL REVISION. 


Before Jenkins C.J., and Teunon J. 

MAHAJAN SHEIKH 


EMPEROR.* 

Warrant, validity of— Warrant, signed hut not sealed, — Arrest under such 
warrant— Rescue and escape from lawful custody — Criminal Procedure 
Code (Act V of 1S9S), s.75(l) — Penal Code (Act XLV of 1860), 
s. 225 B. 

Under s. 75 of the Criminal Procedure Code, the affixing of the seal of 
the Court is essential to the validty of a warrant. An arrest under a 
warrant duly signed but not sealed is, therefore, illegal : and a conviction 
under s. 225B of the Penal Code is bad in law. 

The facts of the case are as follows. During the 
hearing of the case of Kafiluddi v. Madar Sheik 
in respect of an offence under s. 312 of the Penal Code, 
in the Court of the Sub-Deputy Magistrate of Satkhira* 
the defence cited certain witnesses, including Ibrahim 
Ahmed and Gopal, and summonses were issued on 
them. On the 30th April 1914, the date fixed for the 
hearing, the witnesses failed to appear, whereupon the 
trying Magistrate ordered the issue of warrants against 
them with bail. The warrants were duly signed by 
him but did not bear the seal of the Court. On the 
9tli May two constables took the warrants to the 
village where the witnesses resided and arrested 
Ibrahim and Ahmed. Madar, who was present, stated 
that he had not applied for the warrants and fetched 
the petitioner Mahajan to read them.. As bail was not 

914, against the order of H, A. Street* 
22, 1914 
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furnished, the police officers were about to take the 1914 
arrested persons to the tliana, when Mahajan pushed mahajan 
one of them aside, and the prisoners escaped. Sheikh 

Mahajan and Ibrahim were placed on trial before emperor 
Babu A. G. Roy, Deputy Magistrate of Satkliira. They 
denied the whole' occurrence and contended that the 
warrant had been illegally endorsed and. executed. 

They were, however, convicted on the 30th June, 
under s. 225B. of the Penal Code, and sentenced to 
three months’ rigorous imprisonment each. 

An appeal was filed against the order before the 
Sessions Judge of Khulna and objection taken that the 
warrant, not having been sealed, was invalid. The 
learned Judge held that s. 537 covered the defect and 
dismissed the appeal. The petitioners then moved 
the High Court and obtained the present Rule. 

Babu Manmatha Nath Mukerjee , for the peti- 
tioners, contended that, as s. 75 of the Code of Criminal 
Procedure required the warrant to be sealed, the arrest 
was illegal and the conviction bad. 

Jenkins C.J. and Teunon J. Under section 75 
of the Code of Criminal Procedure the seal of the Court 
is essential to the validity of a warrant. The absence 
of a seal in this case made the warrant void and there, 
consequently, was no legal arrest. We, therefore, 
make the Rule absolute. If the petitioners are on 
bail, the bail will be discharged; if in custody, they 
will be released. 

E. H. M. Rule absolute. 
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Chaukidari Chafer an Lands — Village ChauJcidarl Act \Beng . VI of IS 70) 
ss. 1, 48, 49, 50, 51 , 52, 5S — Power of resumption and assessment of 
chaukidari chakran lands — Zamindari estates in Orissa — Regulation 
XII of 1805, s. 33 — Regulation XIII of 1805 , s. 41 — Regulation I of 
1 793 , s. 8, cl, (4) — Onus of proof . 


In these appeals, the Judicial Committee (affirming the decision of the 
High Court) held, on a consideration of the history of Orissa, and of the 
legislation applicable to its settlement, and the nature of its zamindari 
estates, that the Government were, under the circumstances, not entitled to 
resume and assess with revenue, as being chaukidari chakran lands within 
the meaning of the Village Chaukidari Act (Bengal Act VI of 1870) 
certain lands forming part of the estates of the respondents (the zamindars 
of Sukinda and Madhupur) in Orissa, with whose ancestors settlements 
had been made in 1803, and sanads granted by which statutory confirma- 
tion was given by section 33 of Bengal Regulation XI I of 1805, and in 
respect of which estates the revenue was settled in perpetuity. 

The history of chaukidari grants as set out in the judgment of Lord 
Kingsdown in the case of Joykishen Mookerjee v. Collector of East 
Burdwan (1) referred to. 

The respondents in discharge of the duties imposed on them by their 
to maintain peace and order within their estates (the manner in 
hich they were to carry out such duties being impliedly left by the 
Government to the zamindars, as there was no machinery provided for the 
purpose in the legislation previous to 1870) retained in their service a large 
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number of chaukidars whom, according to the custom of the country, they 
I' remunerated by grants of land in lieu of wages. A register of these 

chaukidars was kept in the zamindari office, and in the appointment of the 
chaukidars, in more than one instance, the Government Police Officer had a 
voice. But the records showed that the zamindars often changed the lands 
held by these men, and resumed what they considered to be in excess of 
their requirements. Bengal Act VI of 1870 was extended to Orissa in Harichandan 
; 1879. In suits by the respondents against the Secretary of State for a -^ ah APATJU. 

j declaration that the Act did not apply to the lands in question : — 

Held , that the onus was on the appellants to show that when the 
zamindaries were confirmed to the respondents’ ancestors, such continua- 
tion was subject to reservations in respect of any land which gave the 
Government the power of resuming and assessing it, and that onus had not 
p been discharged. 

} The power of resumption was reserved by Government in the old 

Regulations in respect o£ lands which had been set apart by the zamiodar 
with their permission or under their authority. In Regulation I of 1793 
the word used is u appropriated in Regulation XIII of 1805 the expres- 
sion “ assigned” is employed : but in both statutes the characteristics of the 
1 grants under which the lands were held depended on the implied authorisa- 

tion of the Government, which excluded them from consideration in the 
adjustment of the jama of the mahal. In the present cases the appellant ~ 
had failed to show that any parcel of land was not taken into account in 
fixing the rent respectively payable by the respondents, nor that there was 
any obligation on the part of the respondents to make such grants. The 
only obligation on them was to maintain peace and order within their 
zamindaries. They entertained the services of chaukidars for whose 
maintenance they allotted from time to time certain lands of their own free 
will. The mere fact that some appointments were made with the approval 
of a Government official could not alter the nature of the grants. 

I The word “ assigned ” in the definition section of Bengal Act VI of 

1870 means land assigned by Government, or appropriated under their 
j authority or with their permission. Not only did the form of the u trans- 

I ferring order ” in Schedule 0 of the Act clearly show that the expression 

| u assigned ” is applied to lands assigned by Government for the mainte- 

I nance of the chaukidars, and in respect of which they reserved the right to 

| resume and transfer to the zamindar subject to an additional assessment, 

I b,lt the resolution by which the Act was extended to Orissa leaves no 

possibility of doubt what the Government understood the Act to mean. 

the orders passed a distinction is made with regard to chaukidari 
holdings in the temporarily-settled tracts and those situated in u perma- 
t nently- settled estates.” With regard to these it is declared that on 
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resumption “ the holdings should be included in the estates within which 
they lie, and form part of its assets in the future.” Nothing* can be 
clearer that the Act was designed to deal with lands which, although lying 
within a mahal, did not form part of its assets, which was not the case 
with the respondents’ zamindaries. 

Two consolidated appeals (90 and 91 of 1913) from 
two judgments and decrees (23rd March 1910) of the 
High Court at Calcutta, which reversed the judgments 
and decrees (27tli May 1907 and 11th September 1906, 
respectively) of the Court of the Subordinate Judge of 
Cuttack, in two separate suits. 

The defendant was the appellant to His Majesty 
in Council. 

The principal question for determination in these 
appeals was as to whether the lands in dispute were 
chaukidari chakran lands w T ithin the meaning of the 
Village Chaukidari Act (Bengal Act VI of 1870), and 
were as such validly assessed with revenue by the 
Collector and transferred by him to the respondents 
under section 48 of that Act. 

In appeal 90 the respondent was the zamindar of 
Killa Sukinda, a large estate in the portion of Orissa 
known as the Moghulbandi, a cultivated tract which 
had been conquered by the Moghuls in 1580. Up to 
1803 Midnapur was the only district of Orissa under 
British rule. The other portion was under the Mah- 
ratta rule until October 1803, when the whole of 
the province now known as Orissa, came under the 
British occupation and Government ; and on behalf of 
the East India Company, Colonel Harcourt and 
Mr. Melville, a Civil Officer, were appointed Commis- 
sioners to settle the affairs of the province. In 
pursuance of this settlement kaulnamas (engage- 
ments in the nature of treaties) were, on 22nd Novem- 
ber 1803, entered into by the Commissioners with 
certain Khandaits or Feudatory Rajas, the holders of 





the largest and most important estates in Orissa, thus 1914 
rendering them of semi-independent status. Secretary 

In the suit which gave rise to appeal 90 of 1913, 0F State 
the zamindar of Sukinda based some of his claims and „. 
contentions on the allegation that he held under a Kirtibas 

kaulnamct and therefore had the status of one of these Hariohandan 
Feudatory Rajas. Both the Courts in India, however, Mahapatra.- 
found that that allegation was not proved. 

In appeal 91 the respondent was the zamindar of 
Madhupur and his estate was also situate in the 
Mogliulbandi in Orissa. He claimed to hold not 
under a kaulnama, but under a sanad which he 
alleged had been lost. 

Both the estates of Sukinda and Madhupur were 
held by the respondents under settlements from the 
British Government at a fixed jama in perpetuity, and 
were subject to the same legislation as any other 
permanently-settled estate in British India. They 
were both in the district of Cuttack, and by section 13 
of Regulation XIII of 1805 it was provided that “all 
laws and regulations for the maintenance of the 
police and for the administration of justice in 
criminal cases in the Province of Bengal, which had 
been or shall be enacted, and which shall not be in- 
consistent with or repugnant to the provisions of this 
Regulation .... shall have full force and effect in 
the Zilla of Cuttack. 

Bengal Act VI of 1870 (the Village Chaukidari Act) 
was passed to provide ( inter alia), for the appointment, 
dismissal, and maintenance of village chaiikidars, and 
applied at first only to Bengal ; but was by a notifica- 
tion of 25th May 1899, extended by. the Lieutenant 
Governor of Bengal, under section 68 of the Act, to 
the district of Cuttack. 

The duties of the village chaukidar, or watchman 
(who is one of the ancient institutions of the country), 
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1814 were to keep watcli and to act in aid of the police, 
Sbokbtary and they performed such duties under the directions 
for Tndi I atl< * supervision of the District Superintendent of 
r. Police and the Magistrate of the district to whose 
Botpati authority they were subject. These cliaukidars, of 
Harichandas whom there we re a large number throughout the 
estates of Sukinda and Madliupur, held, according to 
immemorial rule and custom, grants of land out of the 
estates as jagirs in remuneration for their services. 

After the extension of Bengal Act VI of 1870 to 
Cuttack and the consequent appointment of ehauki- 
dars who were maintained and remunerated by the 
Government, the estates were no longer liable for the 
performance of the chaulcidari duties, but became sub- 
ject to assessment under the Act, and the imposition 
of a tax in cliaukidari chakran lands : and the Collector 
under the orders of Government proceeded .to ascer- 
tain the cliaukidari chakran lands held as jagirs in 
Sukinda and Madliupur respectively, in order to deal 
with them under Bengal Act VI of 1870. Lists of the 
cliaukidari chakran lands held as jagirs by cliaukidars 
in those estates having been furnished to the Collec- 
tor on 7th April 1902 by the respondent in appeal 90, 
and on 8th August 1901 by the manager under the 
Court of Wards of the estate of the respondent in 
appeal 91, the Collector made orders under the Act 
transferring the cliaukidari chakran lands in Sukinda 
and Madliupur to the respective respondents in these 
appeals, and assessed the contributions payable to the 
Chaukidari Fund in respect of such jagir lands so trans- 
ferred at Rs. 119-3-2^ and Rs. 410-11-0 respectively. 

The respondents took possession of the said lands, 
and after making various objections, paid under pro- 
test the amounts assessed on the lands. 

The suits out of which these appeals arose were 
instituted on 9th May 1906 in respect of appeal 90,: 
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and on the 9th April 1904 in respect of appeal 91. t&H 
The cases of the plaintiffs as stated in their plaints secretary 
were ( inter alia ) that the orders of the Collector were °q B S j^ a d ™ 
illegal inasmuch as the lands in suit were not chauki- 
dari chakran within the meaning of Bengal Act VI of 
1870 ; that they could not be the subject of a transfer Haiuohandam 
or an assessment of revenue under section 48 of that Mahamtra. 
Act ; that the orders were in violation of the terms of 
the grants to them of their estates ; and that no 
commission had been appointed in accordance with 
section 58 of the Act. The plaintiffs therefore sought 
a declaration that the lands so transferred by the 
Collector were not elmukidari chakran lands ; that the 
Collector had no power to transfer or assess them ; and 
that all proceedings taken by him for those purposes 
were illegal; and prayed for an injunction restraining 
him from interfering with the plaintiffs’ lands. 

The main defences set up were that the lands in 
suit were chaukidari chakran within the meaning 
of Bengal Act VI of 1870, that the orders of the Collec- 
tor for transfer and assessment were valid, that no 
commission under section 58 of the Act was required, 
and that the suits were barred by limitation under 
article 14 of Schedule II of the Limitation Act, 1877. 

The suits were heard by different Subordinate 
Judges, and the Court in each case held that the lands 
in question were chaukidari chakran within the mean- 
ing of Bengal Act VI of 1870, that the Collector’s 
orders were valid and binding, and that there was no 
necessity for any commission under section 58 of the 
Act. Decrees were accordingly made dismissing the 
suits with costs. 

A Divisional Bench of the High Court (Woodroffe 
and Caspersz JJ.) held in each case that the lands 
in suit were not chaukidari chakran within Bengal 
Act VI of 1870 because it had not been shown by the 
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1914 appellants that the lands had been granted and 
Secretary assigned by the Government to chaukidars at the time 
for^ndu ^ ie P ermanen ^ settlement of their estates, or that 
b. 1 they had been excluded from assessment at such per- 
Btopati uianent settlement ; and that consequently the Collec- 
Hariciundan tor had no jurisdiction to make the orders of transfer 
Mahapatra. an( j assessment. The High Court also held that the 
suits were not barred by limitation. 

The decisions of the Courts below were accordingly 
reversed, and decrees were passed in favour of the 
plaintiff in each suit. 

On this appeal, 

Sir H. Erie Richards , K. C., and „4 . M. Dunne, for 
the appellant, contended that the lands in suit were 
chaukidari chakran lands within the meaning of the 
Village Chaukidari Act (Bengal Act VI of 1870), and 
therefore the orders made by the Collector of Cuttack 
under sections 1 and 48 of that Act were valid and 
binding on the respondents. Previous litigation, it 
was submitted, should not be referred to for the pur- 
pose of construing Bengal Act VI of 1870 on the Act. 
On the proper interpretation of the Act, the presump- 
tion was that lands such as those in suit came within 
the definition of chaukidari chakran lands, and that 
under sectiou 48 they had been rightly transferred 
to the respondents and assessed with revenue. The 
word “assigned” in that section meant assigned by 
the Government, and not on a temporary settlement. 
The onus was on the respondents to show that they 
were not chaukidari chakran lands. Reference was 
made to the preamble of the Act, and Sections 1, 3, 
37, 41, 45, 48, 49; Bengal VIII of 1793, section 41 
Bengal Regulations XII of 1805, section 33, and XIII 
of 1805 ; and Bengal Regulation XX of 1817, section 21. 
The respondents, it was submitted, had failed to 
establish the facts they alleged as showing that the. 
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right of the Government to resume the lands in suit 
was restricted, or did not apply to the lands as being 
chaukidari chakran. There was no necessity for the 
appointment of any commission under section 58 of 
the Act. Tlie Subordinate Judge rightly held that 
the lands were chaukidari lands. 

De Grw/ther, K.C., and B. Dube, for the respond- 
ents, contended that the onus of proving that the 
lands in dispute were chaukidari chakran lands within 
the meaning of Bengal Act VI of 1870 lay upon the 


1914 


appellant, and he had failed to discharge it. The 


Bengal Regulations referred to, and Bengal Act VI of 
1870 were not, on their true construction, applicable 
to the lands in suit. The orders of the Collector were 
therefore made without jurisdiction and were void 
and not binding on the respondents. The Permanent 
Settlement did not cover the whole of Bengal; there 
were parts of it which had to be settled afterwards ; 
and there were two sets of persons called cliaukidars, 
one performing public, and the other private duties. 


Reference was made to Bengal Regulation I of 1793, 
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section 8, clause (4) ; Leelanund Singh v. Government of 
Bengal (1); Toynbee’s Sketch of the History of Orissa 
from 1803 to 1828 (Ed. 1873) ; Bengal Act VI of 1870, 
sections 56, 57 ; Ilarington’s Analysis, Vol. II, pages 
235, 236; Resolution from the Chief Secretary to the 
Government of Bengal, Judicial Department, dated 
9th February 1897, paragraph 3 ; and Bengal Regula- 
tion XII of 1805, section 33. The decision of the High 
Court as to the nature of the lands in suit, was, it was 
submitted, correct, and they could not be transferred 
nor subjected to assessment under the provisions of 
Bengal. Act VI of 1870. 

oIt Jff. Erie Richards, K.C., in reply, referred to 
Bengal Act IX of 1880 which, he contended, recognised 

(1) (1855) 6 Moo. I. A. 101, 107, 109, 132. 
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such assessments as had been made. The decision of 
the High Court placed too great a restriction on the 
power of the Government to resume and assess these 
lands. The case of Leelanund Singh v. Government 
of Bengal (1) did not deal with cliaukidari assessments. 
To support the respondents’ contentions something 
required to be read into the provisions of Bengal 
Act VI of 1870, which was unnecessary on the con- 
struction put on it by the appellant. The appeal 
should be allowed. 


I 1 


if 


Oct. 21. 


The judgment of their Lordships was delivered by 

Mr, Ameer Ali. The plaintiffs in the two actions 
which have given rise to the present appeals are 
respectively the zamindars of Sukinda and Madliu- 
pur in the Province of Orissa, and the question for 
determination relates to certain lands included in 
their estates in respect of which the defendant, the 
Secretary of State for India in Council, claims to 
"exercise the right of resumption and assessment by 
virtue of the provisions of Act VI of 1870 of the 
Bengal Council. 

The facts of the two cases are set out with great 
clearness in the judgments of the High Court of Bengal, 
and do not, therefore, require a detailed statement. 
Their Lordships propose to give only a brief sketch 
of the circumstances which have culminated in the 
present litigation. 

It appears that the predecessors of the two plaint- 
iffs had been in possession of their estates from a 
time long anterior to the establishment of British 
power in that part of the country. The origin of their 
title under British rule is intimately connected with 
the political history of the province. Orissa consists 

■ (1) (1855) 6 Moo. I. A. 101, , 
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of three well-defined tracts; in the middle lies a level 1914 
open country inhabited by a settled population. Here senary 
the Moguls in the reign of Akbar introduced their 0F Statb 
revenue system with its regular assessment of public j, ° r ^ India 
dues. These territories were consequently designated 
the Mogulbandi, which is defined in Regulation XII Hamchandan 
of 1805 as “ being that part of the District of the Zillah Mahapatea - 
of Cuttack in which, according to established usage, 
as in Bengal, the land itself is responsible for the 
payment of the public revenue, and in which every 
landholder holds liis land subject to the conditions 
of that usage.” • 

The wild and hilly tract on the west, and the low 
marshy lands along the sea-sliore to the east were 
held by a number of chiefs who, under the desig- 
nation of rajas, zaminclars, and khandaits, were 
allowed to exercise a feudal sway in their respective 
jagirs on payment of a fixed tribute to the Imperial 
Government. These outlying parts of the Province 
were usually called the Rajivara. 

The zamindaris of Sukinda and Madhupur lay 
within the Rajivara and outside the Mogulbandi 
territories. 

Shortly before the acquisition of the Dewanny by 
the East India Company, the Mahrattas had obtained 
possession of a large tract to the south of the Suvarna- 
rekha river, including the Rajivara, and thus, when 
the Company obtained the virtual government of 
Bengal, Bihar and Orissa, under Shah Allam’s grant, 
the de facto British possession of the latter province 
did not extend beyond the Suvarnarekha to the south 
of Midnapore. 

In 1803, the Mahratta Raghoji Bhonslay, who 
held southern Orissa, came into collision with the 
forces of the East India Company, and in the October 
of that year the countr 
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1914 river was occupied by British forces. The settlement 
Secretary of tlie newly-acquired territories was entrusted to 
OF State Colonel Harcourt, who commanded the Company’s 
fOR^lHDu tr00 p g) ail q a c i v ii officer of the name of Mr. Melville. 
Eirtibas r pixey were designated Commissioners, and they appear 
Haricdandan to have done their work with great thoroughness. 
Mahapatra. this settlement were included the zamindars of 
Sukinda and Madhupur, to whom sanads were granted 
entitling them to hold their estates at a fixed juma 
in perpetuity. These two samindaris were then 
brought within the Mogulbandi and subjected to the 
general regulations in force in Bengal. 

Later in the year came the Treaty of Deogaun, by 
which Bhonslay ceded a considerable tract of country 
belonging to the hill chiefs. With these, agreements 
or kaulnanias were entered into guaranteeing the 
perpetual enjoyment by them of their properties on 
definite terms. The zamindar of Sukinda alleged in 
his suit that he also held under a kciulnama, but he 
failed to establish his allegation, which was evidently 
made under some misapprehension. 

There is no doubt, however, that a settlement was 
made with, and a sanad granted to, him by the 
Commissioners, the terms of which will be referred to 
in the course of this judgment. 

By Section 83 of Regulation XII of 1805 statutory 
confirmation was given to the sanads of the two 
plaintiffs’ ancestors. 

The lands in dispute admittedly form part of the 
estates settled with the plaintiffs’ ancestors in 1803 
and in respe&t of which the revenue was fixed in 
perpetuity. The plaintiffs accordingly urge that the 
Collector representing the defendant has no right to 
exercise in respect of these lands the powers he claims 
under Bengal Act VI of 1870. The basis of his 
contentions will appear clearly when the course of 
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legislation which led up to this enactment has been 1914 
shortly explained. Secretabt 

From time immemorial it has been customary in 
India to remunerate officers charged with certain «. 
public or quasi-public duties by grants of lauds to be bhumot 
held either rent-free or at a reduced rent. Habichandan 

One of the best known examples of these service- Mahapatba - 
tenures is the grant of lands in lieu of wages to 


individuals who were charged with the performance 
of police duties in rural areas, and is commonly 
known as chowkidari chakran lands, from the word 
chowkidar which means “a watchman ”®and chakran 
“ service.” 

The history of these chowkidari grants is set out 
with considerable lucidity in Lord Kingsdown’s judg- 
ment in the case of Joy Kishen Mookerjee v. The 
Collector of East Burdivan(l). The following passage 
explains the origin of the system and the shape it 
assumed after the Decennial Settlement of 1789 and 
the Permanent Settlement of 1793. 

“ It appears that these zamindars were entrusted, previously to the 
British possession of India, as well with the defence of the territory 
against foreign enemies as with the administration of law and the main- 
tenance of peace and order within their district ; that for this purpose 
they were accustomed to employ not only armed retainers to guard against 
hostile inroads, but also a large force of Tanmhdars, or a general Police 
force, and other officers in great numbers, under the name of chowkeedars 
pykes and other descriptions, as well for the maintenance of order in 
particular villages and districts as for the protection of the property of 
the zamindar , the collection of his revenue and other services personal 
to the zamindar. 

“All these different officers were at that time the servants of the 
zamindar , appointed by him and removeable by him, and they were 
remunerated in many cases by the enjoyment of lard rent-free or at a 
low rent in consideration of their services. 

“ The lands so enjoyed were called chalcran or service lands. These 
Jands were of great extent in Bengal at the tiipe of 
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Settlement, and the effect of that Settlement was to divide them into 
two classes 

“First. Tannahdary lands, which, by Ben. Keg. I of 1793, sec. 8, 
cl. 4, were made resumable by the Government ; the Government taking 
upon itself the maintenance of the general Police force and relieving 
the zamindar from that expense. 

“Second. All other chakeran lands, which by Ben. Keg. VIII of 
1793, sec. 41,. were, whether held by public officers or private servants, 
in lieu of wages, to be annexed to the malguzary lands and declared 
responsible for the public revenue assessed on the zammdars ’ independent 
talooJcs or other estates, in which they were included in common with 
all other malguzary lands therein.” 

Later on, ipordKingsdown explains the nature of 
the lands that were held by chowkidars in lieu of 
wages. Paraphrasing clause 4, section 8 of Regula- 
tion I of 1793, and section 41 of Regulation VIII 
of 1793, he says : — 

“ They were not to be included in the malguzary lands for the purpose 
of increasing the jumma because the zammdars had not the full benefit 
of them, but they were to be included in the malguzary lands for the 
purpose of securing the assessment, because in the event of a sale upon 
default of payment of the assessment, it would be important that they 
should be transferred to the purchasers under the Government, with whom 
the appointment of the person whose duty would in part be to attend 
to public interests would, vest.” 

Tt is clear from the language of clause 4, section 8 
of Regulation I of 1793, and of section 41 of Regula- 
tion VIII of the same year, that the power or 
“option” of resumption was reserved in respect 
of those lands that had been appropriated by the 
zamindar with the permission or under the authority 
of Government for the purpose of remunerating the 
chowkidars for their services, lands which, although 
included in the mahal and “ annexed ” to the malgu- 
sari lands, were not taken into consideration for 
the assessment of revenue because in reality they 
formed no part of his assets. 

Here it becomes necessary to notice the sanad 
that was granted to the zamindar of Sukinda in 1804, 
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an attested copy of which is in tlie record. A sanad 
was also granted to the zamindar of Madhnpur ; it 
apparently has been lost, bnt it may be assumed that 
it was to the same effect as the zamindar of Sukinda’s 
sanad , the attested copy of which is, so far as is 
material, as follows : — 

11 As the duties of the zamindar of the said Killa have from before been 
entrusted to Dhrubjoy Bhupati Harichandan, the zamindar, the zamindari 
of the said Killa has been bestowed upon and given to the said zamindar 
by the Government of the East India Company ; you shall regard the 
said person as the permanent zamindar of the said Killa, and shall not 
act against his orders, instructions, and advice, and shall not conceal and 
keep secret any matter whatsoever from him. The said zamindar shall 
discharge the duties attached to the said zamindari in proper manner, and 
collect rent from the said zamindari in the best way according to the 
laws of the Government, and he shall without any objection pay into the 
Government Treasury 5,500 kahan cowris, the fixed annual amount payable 
to the Government, in proper time and according to proper instalments. 
He shall keep the tenants and the people in general satisfied and pleased 
by good treatment, and shall make such exertions and attempts as to make 
the zamindari improve and prosper, and he shall be so careful and vigilant 
that swords, guns, and other war weapons and ammunition may not be 
manufactured in the said zamindari, and that theft, robberies at night, 
and highway robberies may not be committed at any place ; and in case 
such occurrence takes place, he shall arrest the thieves with stolen property 
and send them up to the Huzur (Government officers) for trial.” 

It will be observed that the sanad imposes on the 
zamindar the duty of preventing the commission of 
theft, robberies at night, and highway robberies, “ and 
in case of any such occurrence,” of arresting the 
offenders and “sending them for trial.” But it makes 
no provision regarding the machinery he was to 
employ for the purpose. The evident inference is 
that the Government was content with leaving to the 
zamindar the manner in which he was to discharge 
the duty of maintaining peace and order in his zamin- 
dari. The Government obviously made no provision 
therefor. Regulation XIII of 1805, which was en- 
acted “for the maintenance of the peace and for the 
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19U support and administration of the police in the zillah 
Secretary of Cuttack,” did not, as appears to be clear from the 
n Tnma P reara ^ e an A from the provisions of Section 5, relate 
v . to the zamindaris of Sukinda and Madhupur, the 
Botpati settlement of which, as already stated, had been made 
Harichandan by special sanads. 

Mahapatra. The subsequent enactments, before the Act of 1870 
passed with the object of regularising or improving 
the rural police, are not material to this judgment. 
It is sufficient to say that the system under which 
the village chowkidars as a part of the police machi- 
nery, held parcels of land as remuneration for their 
services, wherever in vogue, remained practically un- 
touched until 1870. It was then that the necessity 
was felt of bringing the rural police or village chow- 
kidars under the direct control of the State. 

The preamble to the Act states the object with 
which it was enacted. 

Section 1 defines choivkidari chakran lands. It 


“ The words * chowkeedaree chakran lands ’ shall mean lairds which may 
have been assigned, - otherwise than under a temporary settlement, for 
the maintenance of the officer who may have been bound to keep watch 
in any village and report crime to the police, and in respect to which such 
officer may be at the time of the passing of this Act liable to render 
service to a zemindar.” 

The Act then lays down rules for the constitution 
of village punchayets or committees whose powers 
and duties are defiued in considerable detail. In Part 
II, it proceeds to deal with the chowkidari chakran 
lands. 

Sections 48, 49 and 50 form the most material 
provisions of the Statute for the purposes of the 
present discussion. 

They run as follows : — 

All chowkeedaree chakran lands before the passing of this Act 
assigned for the benefit of any village jp which a puijchayet shall be 
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appointed, shall be transferred in manner and subject as herein-after 1 914 
mentioned to the zemindar of the estate or tenure within which may secretary 

be situate such lands. of State 

“ 49. All lands so transferred shall be subject to an assessment which for India 
shall be fixed at one-half of the annual value of such land according to KnriiBAtf 
the average rates of letting, land similar in quality in the neighbour- Bhupati 

hood of such land, and such assessment shall be made by the punchayet of Ha rich and an 
. ... Mahafatra. 

the village. 

u 50. Such assessment when made by the punchayet shall be submitted 
to the Collector of the district, and he or any other officer exercising the 
powers of a Collector by him thereunto appointed may approve or revise 
and approve the same (provided that it shall be lawful for the zemindar to 
contest the assessment before it is so approved), and after such approval 
the Collector of the district shall, by an order under his hand in the form 
in Schedule (C), transfer to such zemindar such land subject to the assess- 
ment so approved.” 

Section 51 declares that the order of transfer made 
under section 50 shall operate to transfer the land to 
such zamindar subject to the assessment and subject 
to the rights of third parties. . 

Section 52 declares that the amount of the assess- 
ment shall be a permanent charge on the land ; and 
the subsequent .sections provide how it is to be real- 
ized in case of default of payment. 

Section 58 empowers the Lieutenant-Governor to 
appoint commissions “ to ascertain and determine” — 

u the cliowkeedaree chakran lands and other lands before the passing 
of this Act assigned for the maintenance of an officer to keep watch in 
any village and to report crime to the police in such district.” 

But for the contentions, to which their Lordships 
will advert later, that have been advanced on behalf 
of the appellant, the Secretary of State for India, it 
would not have been necessary to give in extenso the 
above sections. 

Bengal Act VI of 1870 was, when enacted, not 
introduced into Orissa ; its operation was confined to 
Bengal where the category of lands referred to in 
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In 1899, the Act was, by a resolution of the Gov- 
ernment of Bengal, dated the 9th of February 1897, 
extended to Orissa. 

It appears that the plaintiffs, the zamindars of 
Sukinda and Madlnipur respectively, in discharge of 
the duties imposed on them by their sanads to main- 
tain peace and order within tlieir estates, retained in 
their service a large number of chowkidars whom, 
according to the custom of the couutry, in lieu of 
wages they remunerated by grants of land. A regis- 
ter of these chowkidars was kept in the zamindari 
office, and it would appear that in the appointment of 
the chowkidars in more than one instance the Gov- 
ernment police-officer had a voice. But the records 
show that the zamindar often changed the lands held 
by these men, and resumed what he considered to be 
in excess of their requirements. 

Such was the condition of affairs in these two 
zamindaris when the Act was made applicable to 
Orissa. 

Shortly after its extension, the Collector of the 
Cuttack District proceeded to apply its provisions to 
the lands held by the chowkidars of Sukinda and 
Madhupur respectively, on the ground that they were 
chowkidari chakran lands within the meaning of the 
Act. The plaintiffs protested strongly against liis 
proceedings .- whilst expressing their willingness to 
submit to any reasonable contribution that might be 
required of them for the payment of the chowkidars 
who were to be appointed under the new system, they 
took exceptions to the Collector’s attempts to resume 
and assess or re-assess their lands, and to transfer the 
same to them. Their objections were rejected, and 
the lands were then attached and put up to sale under' 
the provisions of ss. 54 and 55 of the Act. 

The plaintiffs thereupon brought these actions in 
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the Court of tlie Subordinate Judge of Cuttack, in 1914 
substance, for a declaration tliat the Act did not apply secretary 
to the lands in suit, and for an. injunction restraining for^India 
the defendant appellant from interfering with them. v . 

The two suits were tried by two different Subor- 
dinate Judges, who affirming the contention of the Harichandan 
Collector that the lands in dispute were chowJculari Mahapatba - 
chakran lands, dismissed the actions. On appeal, the 
High Court of Bengal, after an exhaustive examina- 
tion of the subject, reversed the decisions of the first 
Court and granted the plaintiffs the relief they 
sought. 

The Secretary of State for India in Council has 
appealed in both actions ; and it has been contended 
on his behalf that the learned Judges of the High 
Court were in error in referring to the previous 
legislation in order to construe Bengal Act VI of 1870 ; 
that the Act was applicable to all lands whether 
“assigned” by Government or by the zamindar for 
the maintenance of chowkidars ; and that the onus 
was on the plaintiffs to show that they were not 
chowkidari chakran lands. 

Their Lordships think that this argument proceeds 
on a manifest fallacy. The lands in dispute admit- 
tedly lie within the ambit of the estates settled with 
the plaintiffs’ ancestors. 

The respondents are the zamindars and “ as such 
they have the primd facie title,” to use the language 
of this Board in the well-known case of Raj ah Sahib 
Perhlacl Sein Q), to the full enjoyment of every 
parcel of land within their zamindaris for which they 
pay revenue to Government. 

It rests on the defendant to show that when the 
zamindaris were confirmed to the plaintiffs’ ancestors 
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19 U it was subject to reservations in respect of any land 
SeJbctari which gave Government the power of resuming and 
of State assessing it. That onus the defendant has not dis- 

u. charged; m fact it is not now contended for him 

Bifui'ATi that there was any such reservation. The power of 
Harichandan resumption was, as already remarked, reserved ky 
Mahapatra. Government by the old Regulations in respect of 
lands which had been set apart by the zamindars with 
its permission or under its authority. 

In Regulation I of 1793 the word used is “ appro- 
priated”; in Regulation XIII of 1805, the expression 
“assigned” is employed; but in both statutes the 
characteristics of the grants under which the lands 
were held depend on the implied authorisation of the 
Government which excluded them from consideration 
in the adjustment of the jama of the Mahal. In the 
present case the defendant has failed to show that 
any parcel of land was not taken into account in 
fixing the rent respectively payable by the plaintiffs, 
nor that there was any obligation on the part of the 
plaintiffs to make such grants. The only obligation 
on them was to maintain peace and order within their 
zamindaris. They entertained the services of chow- 
kidars for whose maintenance they allotted from time 
to time certain lands of their own free will. The 
mere fact that some appointments were made with 
the approval of a Government officer cannot alter the 
nature of the grants. 

In their .Lordships’ opinion the word “assigned” 
in the definition section of Bengal Act VI of 1870 
means lands “assigned” by Government or appro- 
priated under its authority or with its permission. 
Not only does the form of the “ Transferring Order” 
in Schedule C of the Act clearly show that the expres- 
sion “assigned” is applied to lands “assigned” by. 
Government, as explained above, for the maintenance 






of the chowkidars and in respect of which they 1914 

reserved the right to resume and transfer to the secretary 

zamindar subject to an additional assessment: but of State 
, 6-011 India 

the resolution by which the Act was extended to v . 

Orissa leaves no possibility for doubt what the Kihtibas 

Government understood tlie Act to mean. Their Lord- Harichandan 

ships do not propose to burden their judgment with Mahapatba 

long quotations from this interesting document; they 

only wish to refer to two passages which appear to 

them to place the matter beyond doubt. In one place 

the Lieutenant-Governor after reviewing the whole 

subject says : — 

u As already remarked, the Ohowkidari Jagirs are State grants. They 
are excluded in the temporarily-settled estates from the settlements made 
with the zamindars, while in the permanently settled estates they cannot be 
legally interfered with by the zamindars. The latter have thus in both 
classes of estates no connection with the Jagir lands, and the Lieutenant- 
Governor accepts the view that they are under no obligation to furnish 
lands or otherwise specially provide for the maintenance of the Chowkidars* 

Their liability is to contribute to any funds raised in the same manner as 
other residents of the villages. Nor is it binding on the Government to 
continue the Jagir grants for all time.” 

In the orders that are passed, a distinction is made 
with regard to the chowkidari holdings in the tem- 
porarily settled tracts, and those situated in “per- 
manently-settled estates.” 

With regard to these it is declared that on resump- 
tion “ the holdings should be included in the estates 
within which they lie, and form part of its assets in 
the future.” 

Nothing can be clearer in their Lordships’ view 
that the Act was designed to deal with lands which, 
although lying within a Mahal, did not form a part of 
its assets, which is not the Case with the zamindaris 
of Sukinda and Madhupur. 

Their Lordships are of opinion that the judgments 
and decrees of the High Court should be affirmed and 
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1914 these appeals dismissed with costs. And they will 

Secretary humbly advise His Majesty accordingly. 
of State , 

for India Appeals dismissed. 

V. 

Kirtibas Solicitor for the appellant : The Solicitor , India 

±3 IiUP ATI rv pp 

Hariohandan VJJM * 

Mahapatra. Solicitors for the respondents : Barrow, Rogers, 
<$' Nevill. 

J. y. w. 


SPECIAL BENCH. 
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Jan , 11. 


Before Jenkins C.J., Woodroffeand Bohn wood JJ. 

In re ABUL KALAM AZAD.* 

Forfeiture Press Act (/ of 1910), s. 4 (1 j — Order made by Local Govern- 
ment of Delhi— Jurisdiction — Delhi Laics Act {XIII of 1012). 

Where an order was made under section 4 (1) of the Indian Press Act, 
1910, by the Local Government of Delin', directing the forfeiture wherever 
found of all copies of a newspaper published on a certain data in Delhi, on 
an application to set aside the order made by a person who had in his 
possession in Calcutta a particular copy : — 

Held, that this High Court had no jurisdiction to entertain the appli- 
cation. 

Application. 

This was an application under sections 17 and 19 
of the Indian Press Act, 1910, by Abul Kalam Azad, 
(^scribed as of Calcutta, to set aside an order of 
forfeiture made under the Act. 

It was alleged by the petitioner that he “ was the 

editor of a weekly newspaper known as Al-Hilal and 
was the recipient of a copy of the newspaper called 
The Comrade (bearing date; the 26th September 1914) 

||^ 0 Original Jurisdiction. 





mim 


VOL. XLII.] CALCUTTA SERIES. 


731 





in exchange for his newspaper Al-Hilal and as such 
became the owner of that newspaper and held posses- 
sion thereof. ” 

By a notification dated the 2nd November 1914, the 
Governor-General in Council qnd the Local Govern- 
ment of the Province of Delhi declared the security 


1915 

Abul Kalam 
Azad, 

In re. 


of Rs. 2,000 deposited in respect of “ The Comrade and 
the Hamdard Press, Kucha-i-Chalan, Delhi, ” and all 
copies of the issue of the newspaper called The Com- 
rade bearing date the 26tli of September 1914, where- 
ever found to be forfeited to His Majesty. 

The notification was in these terms : — 

“ Notice. 

In pursuance of Section 4 (1) of the Indian Press Act, 1910. 

To 

The Keeper of “ The Comrade and The Hamdard Press, 

Kucha-i-Chalan, Delhi.” 

Whereas, in exercise of the power conferred by section 3 of the 
Delhi Laws Act, 1912 (XIII of 1912) the Governor-General in Council has 
been pleased to declare by Notification No. 1008, dated the 1st of October, 
1912, that the powers or duties conferred or imposed on the Local Govern- 
ment under the Indian Press Act, 1910 (I of 1910), shall be exercised or 
performed by the Governor- General in Council, and not by the Chief 
Commissioner of Delhi, and 

Whereas, it appears to the Governor-General in Council that the printing 
press known as u The Comrade and the Hamdard Press, Kucha-i-Chalan, 




Delhi ” in respect of which security to the amount of Rs. 2,000 has been 
deposited in accordance with the provisions of section 3 (2) of the Indian 
Press Act, 1910, has been used for printing and publishing the issue of the 
newspaper called The Comrade bearing date the 26th of September, 
1914, and 

Whereas, the said issue of the said newspaper contains an article entitled 
,‘ The Choice of the Turks ” printed at pages 233 to 243 of the said issue, 
the whole tenour of which article, and in particular the words indicated and 
described in the schedule annexed to this notice, is in the opinion of the 
Govern or- General in Council likely or has a tendency, directly or indirectly, 
whether by inference or suggestion or otherwise, to excite disaffection 
towards His Majesty and the Government established by law in British 
India. 
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Abul Kalam 
Azad, 

In re. 


Now, therefore, take notice that the Govern or- -General in Council in 
pursuance of section 4 (1) of the Press Act, 1910, declares the security of 
Its. 2,000 deposited in respect of The Comrade and the Hamdard Press, 
Kucha-i-Chalan, Delhi,” and all copies of the issue of the newspaper 
called the u The Comrade” bearing date the 26th of September, 1914, 
wherever found to be forfeited to His Majesty. 

By order of the Governor-General in Council, 

(Sd.) H. Wheeler, 

Secretary to the Government of India." 

Home Department, 

(Political) ; 

Delhi, 2nd November , 1914." 

It was alleged by the petitioner that the article in 
The Comrade , to which exception had been taken, was 
a rejoinder to an article entitled “The Choice of the 
Turks” which appeared in The Times on the 29th 
August 1914, and it was submitted that the article did 
not come under the purview of section 4, sub-section 1 
of the Act. 

The application was heard by a Special Bench 
appointed under the Indian Press Act, 1910. 


The Advocate-General (Mr. G. H. B. Kenrick, K. C.) 
stated that he appeared in support of the order of 
forfeiture, under instructions from the Government 
of Bengal on whom notice of the application had been 
served. He took the preliminary objection that this 
Court had no jurisdiction to entertain the application 
inasmuch as no order of forfeiture had been passed 
by the Government of Bengal, and the applicant had 
no interest in the subject matter of the forfeiture. 

[He was stopped.] 

Mr. B. Chakravarti, for the petitioner. In fram- 
the Press Act, 1910, the Legislature has studiously 
avoided investing the Government of India with 
any powers thereunder. The Legislature obviously 
intended to authorise the Local Government within 
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•whose territory the Press was, to pass the order of 1915 
forfeiture; this order under section 4, sub-section (?) abulKalam 
wohld affect all copies wherever found. The object ^zad, 
would be to avoid the possibility of conflict between 
the orders of the several Local Governments. Where 
the Legislature intended to limit the application of 
a section within local limits, appropriate words were 
used : see section 3 (2) and section 8 (2). An order of 
forfeiture by any Local Government would operate 
over the whole area covered by the Press Act. It 
follows that the order of the 2nd November 1914 
directing the forfeiture of all copies wherever found 
affects the particular copy in the possession of the 
petitioner in Calcutta. Although the copy has not 
actually been forfeited, the petitioner’s proprietary 
right in it has been affected: that being so, the 
petitioner is entitled to apply to this Court for relief. 

The petitioner does not complain against any particu- 
lar Local Government, but against an order which 
affects property belonging to him, and which property 
is within the jurisdiction of this Court. It is sub- 
mitted this Court has jurisdiction to entertain this 
application. 

The Advocate-General was not called on to reply. 

Jenkins C.J. Without in any way assenting to 
the proposition that Abul Kalam Azad is a person 
having an interest in any property in respect of which 
the order of forfeiture has been made and so entitled 
to come before any High Court under section 17 of 
the Indian Press Act of 1910, it appears to me that 
there is another and absolutely fatal objection to this 
application. It appears, though the petition is not in 
order on this point, that on the 2nd November 1914 
the Governor-General in Council in pursuance of 
section 4 (1) of the Press Act, 1910, declared the 
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1915 security of Rs. 2,000 deposited in respect of “ The Com- 
AbuiTkIlam raf L and the Hamdard Press Kuchai-Chalan, Delhi” 
Azad > and all copies of the issue of the new- paper called the 
The Comrade bearing the date the 26th of Septem- 
Jenku-s C.J. ber, 1914, wherever found to be forfeited to His 
Majesty, and this order was served on the person 
concerned, presumably the Keeper of the Printing 
Press on the 3rd of November 1914. The Governor- 
General in Council in so acting was exercising a power 
conferred under the Delhi Laws Act of 1912, so that 
for the purposes of this application we must treat the 
order as though made by a Local Government under 
the Indian Press Act. The complaint of the petitioner 
is that ‘ he as a recipient of a copy of The Com- 
rade in exchange for his newspaper Al Hilal be- 
came the owner of that newspaper. ’ I suppose he 
means of a copy of the newspaper and that he held 
possession thereof. He appears to consider that the 
order of forfeiture affects him in Bengal. But whether 
it does or does not — a point on which I express no 
opinion— it was made by the local authority I have 
described, and not by the Government of Bengal. 
There has been no order made by the Government of 
Bengal and no action by it or by any of its officers of 
which the petitioner can complain. According to the 
scheme of the Indian Press Act and its several provi- 
sions, it is abundantly clear that we have no jurisdic- 
tion in this case. Moreover, our rules only provide 
for a notice being served on the Government of Bengal. 
We are however asked to interfere with an order 
made by an authority exercising at Delhi the powers 
of a Local Gonermnent, without having that authority 
before us, and without having any means of compelling 
its attendance. 

It is not as though the petitioner has no remedy. 
There is a High Court to which he could have gone, 


4 | , " • ^ ||| | „ 1 ) 


* . ? , , , 'j 

^ — -i 


YOL. XLII.] CALCUTTA SERIES. 


735 



and therefore it cannot be said that justice is denied 1915 
him by our holding, as we do, that we have no juris- ABaiTK/uAM 
diction to interfere in this case. 

The application is, therefore, dismissed. 


Azad, 
In re. 


Woodroffe J. I agree. 
Holmwood J. I agree. 


Application refused. 


Attorneys for the petitioner : B. iV. Basil fy Co. 

J. c. 


APPEAL FROM ORIGINAL CIVIL. 


Before Jenkins C.J . , and Woodroffe J. 

SUKHLAL CHUNDERMULL 
v. 

EASTERN BANK, LcL* 

Appeal — Letters Patent, 1865 , s. 15— L Judgment ” — Order by single Judge 
on Original Side directing defendant to give security— Civil Procedure 
Code ( Act V of 1908), 0. XXXVII, r . 2. 

An order made by a single Judge sitting on the Original Side, under 
0. XXXVII, rule 2 of the Code of Civil Procedure, directing a defendant 
to give security as a term on which leave to defend should be given, is not 
a “ judgment ” within the meaning of s. 1 5 of the Letters Patent and is 
not appealable. 41 

Justices of the Peace for Calcutta v. Oriental Gas Company (1) followed. 
Sonbai v. Ahmedbhai Ilabibhai (2) referred to. 

* Appeal from Original Civil, No. 5 of 1915, in Original Suit No. 1271 
of 1914. 


1915 
Jan. 18. 
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SUKHLAL 

Chunder- 

MULL 

V. 

Eastern 
Bank, Ld. 


Appeal by Suklilal OhundermiiU, the defendant, 
against the order of Chitty J. 

On the 30th November 1914 the Eastern Bank, Ld., 
an English Company having a branch office in Calcutta 
instituted this suit under Order XXXVII of the Civil 
Procedure Code, against the defendant carrying on 
business in Calcutta, claiming the sum of Rs. 1,53,898- 
12-2 for principal and interest and notarial expenses 
alleged to be due on twenty several bills of exchange. 

It was alleged in the plaint that one of these bills 
of exchange, No. 586, was drawn on C. J. Hambro & 
Sons, London, and the other nineteen bills were 
drawn on W. F. Malcolm & Co., London. All the bills 
were drawn by the defendant in Calcutta, and were 
payable to his order and were endorsed by him in 
Calcutta to the plaintiff Bank for valuable considera- 
tion. Bill No. 586 reached London on the 4th August 
1914 and was presented for acceptance by the London 
office of the plaintiff Bank on the 7th August 1914, 
the 4th, 5th and 6th being Bank holidays : the bill 
was retained by the drawees and dishonoured on the 
20th August 1914. The remaining bills reached 
London on the 14th August 1914 and were on the 
same day presented for acceptance by the London 
office of the plaintiff Bank : the bills were retained 
by the drawees and dishonoured on the 18th August 
1914. The twenty bills were duly protested for non- 
acceptance, and the defendant was duly notified of the 
bills being dishonoured and protested. 

On the 4th January 1915, the defendant made an 
application to Chitty J. for an order that he may be at 
liberty to appear and defend the suit, on the ground 
that he had a good defence to the suit. In his petition 
the defendant admitted that the bills of exchange were 
drawn by him and discounted by him with the 
plaintiff Bank. It was alleged that “ the bills were 
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sold to the plaintiff Bank along with shipping docu- 
ments and invoices made oat in accordance with 
contracts for sale entered into by the defendant. The 
shipping documents related to goods on board the 
S.S. Weslmark, Trieste and Moravia which are enemy 
vessels and which as your petitioner is informed and 
believes have taken refuge in neutral ports .... 
and it was the duty of the purchasers to accept the bills 
and take delivery of the shipping documents.” It was 
further contended ip the petition that if the persons 
to whom the goods were sold availed themselves of 
the delay in presentation of the bills and tender of 
the shipping documents (by the plaintiff Bank) to 
refuse acceptance and reject the tender the plaintiff 
Bank was solely responsible, that if acceptance was 
refused owing to a moratorium in force in Loudon the 
plaintiff Bank was not entitled to make any claim on 
the defendant without having presented the bills on 
the expiration of such moratorium , and that in any 
event the plaintiff Bank was entiled to claim from the 
defendant only any deficiency after realizing the 
amounts payable by the purchasers of the goods or 
the valuer of the goods. The defendant disputed the 
claim for interest and finally alleged that he was a 
person of substance and the application was not made 
for the purpose of delay. 

On the 4th January 1915, Chitty J. passed the 
order “that upon the defendant within a fortnight 
from the date hereof giving security to the satisfac- 
tion of the Registrar of this Court to the extent of the 
plaintiff Bank’s claim in this suit, lie be at liberty to 
appear in and defend this suit.” 

The order was filed on the 12th January. Against 
this order, the present appeal was preferred by the 
defendant Sukhlal Chundermull on the 13th January. 
The main ground of appeal was that the learned Judge 
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SlJKHLAL 

Ghunder- 


E A STERN 

Bank, Ld. 


should have granted the defendant leave to defend 
unconditionally, and should not have required the, 
defendant to furnish security. 

Mr. Zorab, for the appellant. The order of Cbitty 
J. directing the defendant to furnish security is a 
“judgment” within the meaning of section 15 of the 
Letters Patent and is appealable : R. v. R. (1), Vyasa- 
chary v. Keshavacharya (2), Seshagiri Row v. Nawab 
Askur Jung Af tab Dowla (3), \ eerabadrcm Chetty v. 
Nataraja Desikar (4), The Justices of the Peace for 
Calcutta v. The Oriental Gas Company (5). The 
learned Judge was in error in directing security to be 
furnished ; the defendant should have been allowed 
unconditional leave to defend : Jacobs v. Booth's Dis- 
tillery Company (6). 

Mr. Avetoom, for the respondent Bank, was not 
called upon. 


Jenkins O.J. According to a course of decisions 
in this Court, the order complained of is not a “ judg- 
ment ” from which an appeal lies under the Letters 
Patent. Reference has been made to a number of 
Madras authorities which are entitled to every respect, 
but which we can not follow in preference to the 
course of decisions in this Court. It has always been 
recognised that the Madras High Court has taken a 
somewhat broader view of clause 15 of the Charter 
than has prevailed here. The decisions- of this Court 
rest upon what was said by Sir Richard Couch in The 
Justices of the Peace for Calcutta v. The Oriental 
Gas Company (5). In this case there is not even an 
appeal allowed under the Code, so that it cannot be 


(1) (1893) I. L. R. 14 Mad. 88. 

(2) (1901) I. L. R. 25 Mad. 654. 

(3) (1902) I. L. R. 26 Mad. 502. 


(4) (1904) I. L. R. 28 Mad. 28. 

(5) (1872) 8 B. L. R. 4,33. 

(6) (1901) 85 L. T. 262. 



' 
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suggested, if the order made had been in a mofussil 1 915 
Court, that an appeal would have lain under Order sukijlal 
XLI. But that perhaps is not so material here, as it Thunder. 

MULL 

would be in Bombay where it would possibly have v. 
been regarded as decisive of the question against the 
appellant : Sonbcri v. Ahmedbhai Hcibibhai (1). — L. 

We must, therefore, dismiss ibis application with Jentkins G,j 
costs. 


Woodeoffe J. I agree. 


Attorneys for the appellants : Watkins Co. 
Attorneys for the respondents : Orr, Dignam Sf Co. 
j. c. 

(1) (1872) 9 Bom. H. 0. 398. 


PRIVY COUNCIL. 


BALMUKUND 

v. 

KING-EMPEBOB. 
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Appeal dismissed. 


[ON APPEAL FROM THE CHIEF COURT OF THE PANJAB AT LAHORE.] 


Privy Council , Practice ofrr-Special leave to appeal in Criminal case , 
application for — Petitioners sentenced to death — Stay of execution 
of sentences pending hearing of petition, refusal of — Tendering advice 
as to exercise of King's Prerogative of paid on. 


On an application for special leave to appeal in a case in which the 
petitioners had been sentenced to death, their Lordships of the Judicial 
Committee, not being a Court of Criminal Appeal, declined to interfere 
with regard to staying execution of the sentences pending the hearing, 


Present: The Lord Chancellor (Lord Haldane), Lord Dunedin, 
Lord Atkinson, Sir George Fabwell and Mr. Ameer Ali, 


P.CP 

1915 


March 3. 
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Balmukund 

V. 

King- 

Emperob. 


or to express any opinion as to whether they ought to be suspended. 
The tendering of advice to His Majesty as to the exercise of His 
Prerogative of pardon is a matter for the Executive Government, and 
is outside their Lordships 1 province. 

Petition for special leave to appeal from an order 
(17th. February 1915) of the Chief Court of the Punjab 
confirming an order (6th October 1914) of conviction 
and sentence of death passed by the SpeciaLSessions 
Judge of Delhi. 

The petitioners were arrested at Delhi, in connec- 
tion with what was known as the Delhi Conspiracy 
case arising out of the occurrence of a bomb outrage 
at Lahore by which a man was killed. The charge 
against the accused, four of whom were the peti- 
tioners, was under sections 120 B and 302 of the Penal 
Code, being conspiracy to murder, and committing 
certain offences under the Explosive'Substances Act 
(VI of 1908). The Magistrate at Delhi committed the 
accused for trial which took place before the Special 
Sessions Judge (Mr. Harrison) with three native 
assessors, with the result that three of the four peti- 
tioners were sentenced to death, and the fourth to 
transportation for life, the rest of the accused being 
acquitted. 

On appeal to the Chief Court of the Punjab, the 
convictions were affirmed, and all four of the peti- 
tioners were sentenced to death. 

The petition stated that the executions were to 
be carried out a few days after the date of the present 
application. 

Sir H. Unlay , K. O., and B. Dube , for the peti- 
tioners, said that the petition for special leave to 
appeal could not be, proceeded with until the trans- 
cript of the evidence and the judgment of the Chief 
Court were received from India, and asked that the 
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hearing of the petition should stand over, and that 1915 

by order of the Board, or by advice tendered by the balmJkund 

Board to the Government of India, execution of the 

. King- 

sentences should be stayed pending the hearing ot emperor. 
the petition for special leave to appeal. It was very 
desirable that they should not be carried out before 
the arrival of the necessary documents in England, 
and the hearing of arguments on the petition. 

A. M. Dunne , for the Crown. 


The judgment of their Lordships was delivered by 
The Lord Chancellor. Their Lordships are un- 
able to advise His Majesty to make any order on the 
petition for special leave to appeal at this stage.* 

With regard to staying execution of the sentence 
of death, their Lordships are unable to interfere. As 
they have often said, this Board is not a Court of 
Criminal Appeal. The tendering of advice to His 
Majesty as to the exemise of His Prerogative of pardon 
is a matter for the Executive Government, and is 
outside their Lordships’ province. It is, of course, 
open to the petitioners’ advisers to notify tho Govern- 
ment of India that an appeal to this Board is pending. 
The Government of India will no doubt give due 
weight to the fact, and consider the circumstances. 
But their Lordships do not think it right to express 
any opinion as to whether the sentence ought to be 
suspended. 

Solicitors for the petitioner : Barrow , Rogers $ Nevill. 
Solicitor for the Crown : Solicitor, India Office. 

j. v. w . 

« The petition was eventually dismissed on the 28th April 1915. 
Rep. Note, 


March 3. 
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CIVIL REFERENCE. 


Before Sharfuddln and Coxe JJ, 

RAM SARUP BHAGAT 


BANSI MANDAR.* 

Bond — Slavery bond — Public policy — Overwhelming interest . 
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Where in a bond the executant bound himself: down to daily attendance 
and manual labour until a certain sum was repaid in a certain month, and 
it penalised default with overwhelming interest : — 

IIeld ) that such a bond was not enforceable at law being opposed to 
public policy. 

This was a reference by the Mans if of Banka, whe- 
ther a certain bond was enforceable at law. It arose 
out of a suit to recover money on a harwahi (plough- 
man’s) bond. The defendant, on the 26th of Falgun 
1315, borrowed Rs. 13 from the plaintiff and gave him 
a bond in the following terms : — 

41 1 am Ban si Hander, son of Aghauri Maoder deceased, by caste a 
Koeri, inhabitant of Golampur, Perganah Bhagalpur. 

I have borrowed Rs. 13 in cash from Ram Sarup Bhagat inhabitant 
of Baudara to meet my household expenditure. In satisfaction of interest, 
1 shall daily remain in attendance, and plough the land of the said Bhagat, 
work with spade in his land, transplant his seedlings, thresh his crops by 
means of danni, etc., and shall perform and manage all works required from 
me. I shall take wages and butad (food) according to the usage of the said 
village. Tn the year « . . I wish to repay the money, I shall repay it in 

the month of Baisakh of that year in one lump sum, and then I will leave 
his work. I shall not repay money in any other month except the month of 
Baisakh. If 1 absent myself from work without repaying the money, then 
I shall pay interest at the rate of Rs. 6-4 per. cent, per mensem from the 
date of absence to the day of realization, I have, therefore, executed this 

° Civil Reference, No. 3 of 1915, by Kamala Prasad, Munsif of Banka, 
dated Jan 22, 1915, 
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harwahi (ploughman’s) bond on the above conditions so that it may be of 
use, when required. ” 

The plaintiff's case was that the defendant had Left 
his service without paying the debt. Hence the suit 
for the recovery of Rs. 13 as principal, and Rs. 22 
interest, in all Rs. 35. The defendant did not appear 
to contest the suit. 

The learned Munsif in his letter of reference ob- 
served as follows : — 

“Bonds of tills nature are very common in this Subdivision and I am 
told that there is no agriculturist who has not taken such a bond from his 
labourers. It is very difficult for agricultural operations in this Sub- 
division to go on smoothly without such bonds. But it is said that such 
bonds are really slavery bonds, and reference to such bonds was made in a 
recent administration report of the Government of Bihar and Orissa. If 
these bonds are really slavery bonds, they should be declared null and void 
by the Courts. But in my opinion these are not slavery bonds. The ~ 
contract though for indefinite period is determinable by the labourer on 
payment of money secured by the bond. The labourer is, moreover, to get 
his customary wages from the employer so long as he serves him. No 
doubt the provision to pay exorbitant rate of interest is such as to deter 
the labourer from leaving the service. The abject and poor condition of 
majority of these labourers are such that they are never able to pay the 
money secured, unless there is another employer who pays him a higher 
value out of which he may redeem himself. Under such a circumstance, 
the stipulation to pay an exorbitant rate of interest often serves as a check 
on him and prevents him from leaving the service. The result is that the 
same family of labourers goes on serving the same family of employer 
from generation to generation. But this is a circumstance which is not 
the result of the contract itself, but of extraneous circumstances. The 
provision to pay interest is really a penal provision which may be relieved 
against by Court. 

As I entertain reasonable doubt on the point of law involved in this 
ease, I refer under Order XLVI, r. 1, of the Civil Procedure Code for the 
decision of the Hon’ble High Court the following question : — 

Whether the bond in suit is a slavery bond ? Are its terms enforce- 
able?” 


Ram Saritp 
B hag at 

v. 

Bansi 

Mandar 



Shabfuddin and Coxe JJ. This is a reference by 
the Mnnsii of Banka, under Order XLVI, rule I of the 


I \ 
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1915 Civil Procedure Code, for a decision whether a certain 
RamNarup Rond is enforceable at law. It appears to us that it is 

Bhagat no t; so enforceable. It binds down the executant to 

V* ' • 

Bansi daily attendance and manual labour until a certain 
Mandak. gum repaid i n a certain month and penalises default 
with overwhelming interest. It is remarkable that the 
suit, which is brought on this bond, is not contested, 
and this, in the Munsifs opinion, is probably due to the 
fact that the executor is too poor to defend himself. 
Such a condition is indistinguishable from slavery, 
and such a contract is, in our opinion, opposed to 
public policy and not enforceable. 


II i -v 


S. K. B. 


11 
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APPELLATE CIVIL. 


Before Holmwood and Chapman JJ. 

ABDUL GANI CHOWDHUKY 


MAKBUL ALI * 

Occupancy Holding— Revenue Sale Law {Act XI of IS off), s. 37— Occupancy 
raiyats at fixed rates— Purchaser— Doctrine of Protection— Its extension. 

The protection of occupancy raiyats at fixed rates, referred to in s . 37 
of the Revenue Sale Law (Act XI of 1859) is not one of the ordinary 
exceptions in that section. It is a proviso expressing the determination of 
the Legislature that no purchaser shall disturb any of the permanent tenants 
on the land who are in actual occupation of the soil and are cultivating it. 

This doctrine of protection has recently been extended to ordinary occuT~ 
pancy raiyats. 

Sarat Chandra Roy v. A si man Bihi (1) referred to. 

Bhut Nath Nashar v. Surendra Nath Dutt(2) distinguished. 

'Second Appeal by Abdul Gani Ohowdhury, the 
plaintiff. 

This appeal arises out of a suit brought by the 
plaintiff for recovery of about 4 kanis of land in the 
defendant’s possession and for declaration of the said 
land as a bolding which can be annulled under s. 37 of 
the Revenue Sale Law. It was alleged in the plaint 
that the land in question was sold for arrears of 
revenue and was purchased by the defendant No. 5 
who obtained sale certificate and took possession ac- 
cording to law; that thereafter defendant No. 5 sold 
the entire land to the plaintiff ; that defendants Nos. 1 

° Appeal from Appellate Decree, No. 636 of 1912, against the decree of 
Rajani Kanta Chatterjee, Subordinate Judge of Chittagong, dated Jan 11, 
1912, reversing the decree of Rasik Mohan Bhattaciiarjee, Munsif of Chitta- 
gong, dated July 10, 1911; 

(1) (1904) I. E. R. 31 Calc. 725. (2) (1909) 13 C. W. N. 1025. 


July 28. 
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1914 to 4 were in possession of the same and that they, 
abduTganv though they had no protected rights to the same, yet 
Chowdh<jry refused to make over possession to the plaintiff. 

Makmjl Before the Munsif, only defendants Nos. 1 and 2 
Au appeared and contested the suit. The contesting 
defendant set up ancestral right to the lands under a 
pottah , dated 1st Bhadra 1257. The Munsif held that 
the right of the defendants was not protected under 
s. 37 of the Revenue Sale Law and therefore decreed 
the suit against the defendants. On appeal, the Court 
below found that the defendants were holding the 
lands for over 30 years and had permanent raiyati 
right, by virtue of a pottali, dated 1257 M.E. and 
decreed the appeal with costs. 

Bobu Prabodh Kumar Dass ( with Mm Babu 
Khitish Chandra Chuckerbutty), for the appellant, 
submitted that the Subordinate Judge had erred in 
law. Raiyats holding at fixed rents or permanent 
lease-holders do not become occupancy raiyats after 
the lapse of 12 years. The distinction has been clearly 
explained, by Mookei'jee J. in the case of Bhut Nath 
Naskar v. Surendra Nath Butt (1). The rights of a 
permanent lessee created by virtue of a maurusi 
mokarrari lease are often held to be of the nature of 
a permanent tenure-holder. The protection to persons, 
contemplated by the proviso to s. 37 of the Revenue 
Sale Law 1 , has been extended to ordinary occupancy 
raiyats. Mr. Justice Mitter’s judgment in Sarat 
Chandra Roy v. Asiman Bibi (2) is an authority for 
that proposition. But that judgment does not go so 
far as to protect maurusi mokarrari raiyati holding 
at fixtal rates. 

The distinction between occupancy raiyats at fixed 
rents and raiyats holding at fixed rates is that while 

(!)• (1909j%3 C. W. N. 1025. (2) (1904) I. L. R. 31 Calc. 725. 
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one may be created by the proprietor by grant of leases 1914 
to that effect, the other is a creature of law, pure and abdotTgani 
simple, with certain disabilities and controlled by Chowdhuky 
certain defined rales. makbcl 

Moreover', if the judgment of the Subordinate Ali - 
Judge is upheld, great difficulties may arise in the way 
of the proper realisation of Government revenue. 

The preamble of Act XT of 1859. shows that the 
purchaser of an estate at a sale should be placed in 
the same position as the original proprietor at tire 
time of the settlement. 

No one appeared for the respondents. 


Holmwood and Chapman, JJ. This second appeal 
arises out of a suit brought by the plaintiff to have 
the holding of the defendant declared such a hold- 
ing- as can he annulled under section 87 of Act XI of 


It appears that the plaintiff is the purchaser of the 
rights of defendant No. 5 who purchased the taraf at a 
sale for arrears of revenue. The defendants Nos. 1 and 
2 are persons whom the Judge found to have cultivated 
the land themselves for 30 years before 1895 when they 
obtained pottah as raiyats at fixed rates. That pottah 
of course conferred upon them higher privileges than 
that of ordinary occupancy raiyats, but it certainly 
did not take away .the occupancy right which they 
had already acquired, for they must have acquired 
that right prior to the Bengal Tenancy Act, not- that 
in our opinion it would make any difference. The 
protection of occupancy raiyats at fixed rates which is 
referred to in section 87 of Act XI of 1859 is not one 
of the ordinary exceptions in that section. It is a 
proviso expressing the determination of the Legisla- 
ture that no purchaser shall disturb any of the perma- 
nent tenants on the land who are in actual dfecnpation 




: 4,. A : . v ■ : ; ' 

■ ' ; . ■ ■ A | 


4 


718 


INDIAN LAW REPORTS. [VOL. XLII. 


1914 of the soil and are cultivating it. The term “ rights of 
AbduTgami occupancy at fixed rent” meant in the year 1859 


Chowdhuky apparently the successors of khademi khud khast 
Makbtjl raiyats in the Regulations, while the ordinary klmd 
A li. kliast raiyats became occupancy raiyats. The inten- 

tion of the Legislature therefore was that these 
khademi khud khast raiyats should not only not he 
liable to ejectment but should not be liable to any 
enhancement of rent; and to these persons have 
succeeded what the Bengal Tenancy Act now classes 
as “ raiyats holding at fixed rates.” Raiyats holding 
at fixed rates therefore are primarily the persons 
referred to in the proviso to section 87 of Act XI of 
1859. But this doctrine of protection has been extend- 
ed by recent rulings of this Court to ordinary occu- 
pancy raiyats, and the judgment of Mr. Justice Mitra, 
which is the leading case [ Sarat Chandra Roy 
Chowdhry v. Asiman Bibi(Y)] on this point, is fre- 
quently followed in this Court and has never been 
dissented from.. The protection therefore is extended 
under the Bengal Tenancy Act f rom these khademi 
khud khast raiyats or raiyats at fixed rates to all 
classes of occupancy raiyats ; and the decision of 
Mr. Justice Mookerjee, upon which the Chief Justice 
did not express any opinion, in the case of Bhut Rath 
Naskar v. Surendra Nath Dutt(2), which is based 
upon a technical interpretation of section 160 of the 
Bengal Tenancy Act, can have nothing whatever to do 
with the question before us. 

It may be argued that a person who takes the 
tenancy originally as a raiyat at fixed rates does not 
thereby acquire an occupancy right. But that does not 
imply that a man who has already. obtained occupancy 
rights can by obtaining a grant of fixed rent lose that 
occupancy right. That appears to us to be neither 
(t) (1904) I. L. B. 31 Calc. 725. (2) (1909) 13 C. W. N. 1025. 


W .. 

■ J 


W ' iff - ■ 




' ' ; > X\: 

iV : .,7 ‘faf ^ 

' '• ^ 


VOL. XLIL] CALCUTTA SERIES. 


749 



in accordance with equity or common sense or the 1914- 
wording of the law. • abp^Tgani 

We must therefore hold that the defendants were Chgwdiu-ry 
precisely in the position of those tenants who are maeWr 
mentioned in the proviso to section 37 and that not Au - 
only are they protected but nothing in the law can be 
construed to entitle the purchaser to eject them or to 
enhance their rent. That is the law, and to argue that 
the purchaser loses a valuable right, namely, the right 
of enhancement which he would have in the case of 
ordinary occupancy rights, is to misconstrue the whole 
effect of the section itself, which is in terms directed 
against enhancement, if the ruling of Mr. Justice 
Mitra is correct, an occupancy raiyat in the ordinary 
sense of the word is also protected by that section 
and it is doubtful whether in that case the purchaser 
can enhance his rent, although the Bengal Tenancy 
Act itself provides for the enhancement of the rent of 
an ordinary occupancy raiyat. However, this is not 
the question which we have to deal with here. 

Another question which was argued was with 
regard to the Judge’s view of the khatian of 1898 in 
which the defendants are recorded as kairni mculhya 
satyadhikari, or intermediate tenure-holders, at fixed 
rent. It was faintly urged that j'; the -presumption 
arising from this record could not be rebutted ’by 
evidence of what happened before the record, was 
made. It appears to us that the findings of the Judge 
as to what happened before the record was made 
prove conclusively that the record was- wrong ; for 
these men had been cultivating this .land with their 
own hands for 30 years when they obtained’ the pottah 
describing them as kainli .raiyats; The area of the 
land was only 4 kanis and odd and there was no indi- 
cation whatever that this holding, was ;a tenure. , It 
can only be a tenure if it is proved' that it .was demised 
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Abdul Gani 

CkOWDHURY 

V. 

Makbul 

All 


for the purpose of settling cultivators upon it and for 
collecting rent, and not for the .purpose of being 
cultivated by the raiyat or his family and servants. 
The facts of the case which extend up to 1895 and are 
not altered in any way by the pottah of that date 
except in respect of giving the defendants fixed rent 
conclusively prove that at the time of the settlement 
they could not have been tenure-holders within the 
meaning of section 5 (i), Chapter III of the Bengal 
Tenancy Act. 

- The third contention was that we ought to have 
th e pottah before us to construe it. As the defendants 
have not chosen to appear in answer to this appeal, it 
is suggested that we ought to give the appellant fur- 
ther time to get this pottah produced. We have 
always understood that when a decree has been passed 
against a person who desires to appeal, it is for him to 
put forward all necessary materials for the purpose of 
getting the presumption which is against him on the 
lower Court’s judgment set aside. He could easily 
have made a prayer in the petition of appeal that the 
defendants be called upon to produce this pottah or that 
the lower Court be directed to obtain it and forward 
it to this Court. We cannot either wait for it now or 
construe it. The finding, however, of the learned Judge 
and the arguments of the learned vakil indicate quite 
sufficiently what were its contents and the arguments 
which are based upon it with which we have already 
dealt. 

As regards the plaintiff’s prayer for assessment of 
fair and equitable rent, we cannot see how that can 
arise in' a suit under section 37 of Act XI of 1859 since 
the Very basis of the protection offered by that section 
is against any enhancement, and enhancement is really 
what the plaintiff is seeking for. It is not within the 
scope of the suit ;• if it were, fair and equitable rent of 
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an occupancy raiyat at fixed rates would obviously be 1914 
the rent which had been fixed for his holding. Abdct. Gani 

The result is that the appeal is dismissed, but Chowdhuby 
without costs, as the respondents do not appear. Makbdl 

A r t 

S. K. B. Appeal dismissed. 



APPELLATE CIVIL. 


Before Holmwood and Chapman JJ. 

AMINNESSA 


JINNAT ALL* 

Under-raiyati Holding --Transfer ability — Transfer of Property Act (IV of 

18S2 J, s. 117 — Agricultural lands — Relinquishment or abandonment , 

udiat constitutes . 

An under-raiyati holding is not transferable. What is relinquishmen t or 
abandonment depends on the substantial effect of what has been done in 
each case. When a tenure or holding, apart from the Transfer of Property 
Act, is not transferable, it cannot become so unless it is expressly made so 
by some other statute. 

If it had been intended to make holdings transferable which were 
before no n-t transferable, the Legislature in framing the Bengal Tenancy Act 
would have said so. 

Section 117 of the Transfer of Property Act excludes agricultural 
lands from the operation of the rule which makes leasehold property trans- 
ferable. . „ 

Hiramoti Dassya v. Annoda Prosad Ghose (1) followed. 

Second Appeal by Sreematee Aminnessa Bibi, the 
plaintiff. 

* Appeal from Appellate Decree,' No. 1539 of 1913, against the decree 
of T. K. Johnston, District Judge of Noakhali, dated April 22, 1913, modi- 
fying the decree of Hem Chandra Das Gupta, Murisif of Sudharam, dated 
April 30, 1912. 

(1) (1908) 7 C. L. J. 555. 
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This appeal arose out of a suit for declaration of 
plaintiff’s raiyati right to the land and khas posses- 
sion thereof on the ground that the defendant who held 
it as a miyadi-osat-raiyat under the plaintiff has sold 
the land to defendant No. 1 and given up possession 
thereof and that the said holding was not transferable 
according to law or custom. Both the defendants Nos. 1 
and 2 contested the suit and filed separate written 
statements supporting each other’s case. 

They contended that the plaintiff was a minor and 
tliac the suit, therefore, could not proceed, that the story 
of the transfer was not true, that the kabala executed 
was a paper transaction and not a real sale, that the 
defendant No. 2 executed it with defendant No. l’s. 
knowledge to create a beriami for fear of creditors, and 
that the defendant No. 2 and not the defendant No. 1 
was still in possession of the land. Defendant No. 2 
further contended that he was an occupancy rcdyat 
and that the plaintiff was merely a co-sharer landlord 
and a suit for ejectment was, therefore, not maintain- 
able at her instance. 

The Court of first instance decreed the suit with 
costs. The plaintiff’s raiyati right to the land in suit 
was declared and she was ordered khas possession 
of the same. Against this order of the Munsif the 
defendants appealed to the District Judge of Noakliali 
who reversed the -decision of the Munsif and allowed 
the appeal. Hence this second appeal on behalf of 
the plaintiff. 

Babu Hit Led Guha, for the appellant. These 
under-raiyati leases, being agricultural leases, are 
exempted from the operation of the general law under 
s. 117 of the Transfer of Property Act. As there is no 
provision for their transfer in the Bengal Tenancy 
Act. they cannot be transferred unless there is a valid 
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custom to that effect. Tlie onus of proving such a 1914 
custom was on the defendants and they have failed 
to do so. Bonomali Bajadur v. Koylash Chunder v - 
Mojoomdar (1) supports my contention, and though m,A-l -' f,LI " 
the ruling is based upon the old Rent Law of Bengal 
(Act X of 1869) still the Bengal Tenancy Act has not 
changed the law as laid down there. Further, the 
obiter dictum of Maclean C.J., in Hiramoti Dassya v. 

Anno da Prosad Ghosh (2), supports my contention. 

The recent Full Bench ruling Dctyamayi v. Ananda 
Mohan Roy (3) supports the same view. 

Babu Hem Chandra Sen , for the respondent 
(defendant No. 2). The under-raiyati has not been 
really transferred. The whole transaction between 
defendants I and II is a benami one. I have an 
occupancy right which is transferable and as I have 
made ample provision for the due payment of rent 
there could be no abandonment. There is nothing in 
the Bengal Tenancy Act which makes the transfer of 
an under-raiyati void or voidable : Gozaffur Hossein 
v. E. Dablish (4). 

Ba'm Hit Lai Guha was not called upon to reply. 


Holmwood and Chapman J,L This appeal arises 
out of a suit brought by the plaintiff for declaration of 
her raiyati right in the land in suit and khas pos- 
session thereof. It appears that the plaintiff became 
16 annas tenant of an occupancy holding by purchase 
from her husband in the year 1314 and that she 
then found that the under-raiyat on the land who is 
defendant 2 had sold the under-raiyati to defendant 
No. 1 eight years before in 1306. 

It is admitted that the lease was only for a term 
and it appears that now that : lease must have expired, 

(1) (1878) I. L, R. 4 Calc. 135.' ; (3) (191 4) I. L. R. 42 Calc. 172. 

(2) (1908) 7 C. L. j: 7>53, .1 ,i ... (4) (18,96) 1C. W. N. 162. 
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Jin nat Ali. 



since more than 9 years have elapsed from the time 
when it was sold to defendant No. 1. Be that as it 
may, it is eouceded that the learned Judge’s finding 
that all leasehold property is saleable and that there 
is nothing in the Bengal Tenancy Act to prevent 
the sale of an under- raiyati is not a. correct view 
of the law. That is a rule of English law and it is 
incorporated in the Transfer of Property Act. But 
the Transfer of Property Act by section 117 clearly 
excludes all agricultural lands from that rule, and the 
true rule is, as was laid down by the late Sir Francis 
Maclean in the case of Hira Mott D assy a v. Armoda 
Prosad G!iose(l), that when a tenure or holding, apart 
from the Transfer of Property Act, is not transferable 
it cannot become so unless it is expressly made so 
by some other statute. The learned Chief Justice 
pointed out, if it had been intended to make holdings 
transferable which were before non-transferable we 
might have expected the Legislature in framing the 
Bengal Tenancy Act to have said so. It was clearly 
laid down in 1878 by Chief Justice Garth and Jackson, 
J., that j um mate rights of a korpha under-tenant are 
not transferable without the consent of the raiyat 
landlord. Mr. Justice Jackson goes so far as to say, 
“ I would only add that I never heard before that the 
question as to the possibility of selling a korpha 
tenant’s right could be raised, and it appears to me 
to be contrary to the nature of things that such a 
thing could happen.” The Tenancy Act has not made 
any change in the law as laid down there; and it 
must be held as a matter of law contrary to what 
has been said by the learned Judge in the Court below 
that an under-raiyati is not transferable. 

That being so and the plaintiff being the land- 
lord of the entire, 16 annas and the defendant having 
(1) (1908) 7 C. L J. 553, 555. 
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transferred the whole holding to defendant No. 1, the 
case falls within the second heading of the recent 
Full Bench ruling, — where the transfer of the whole 
holding has been made the landlord is ordinarily 
entitled to enter on the holding, and such a relin- 
quishment as the relinquishment of the whole 16 
annas without any proof of payment of rent or any 
arrangement made to pay the rent is certainly a relin- 
quishment in fact which would entitle the plaintiff 
to eject the defendant. 

It is sought to be argued that an under-raiyat can- 
not be ejected except under section 49 of Bengal 
Tenancy Act. But the answer to that is that the 
defendant No. 2 has by his own acts ceased to be an 
under-raiyat, and defendant No. 1 has never obtained 
the status of an under-raiyat, therefore section 49 
does not apply. It has further been contended that 
every transfer does not operate as an abandonment 
or as forfeiture. But the transfer which is found 
as a fact by the Mnnsif in the first Court and has 
not been set aside by the Judge in this case is cer- 
tainly such a transfer as would, in our opinion, consti- 
tute a complete abandonment in fact, and what is 
reliquishment or abandonment has been held by the 
Full Bench to depend on the substantial effect of what 
has been done in each case. The substantial effect of 
what has been done in this case appears to be that 
the recent purchaser has deprived the plaintiff of 
the tenant to whom alone she could look for her 
rent and to whom alone she could look for the proper 
cultivation of her holding; .and we do not know 
who the defendant No. 1 may be or whether he is 
in any way a proper person to cultivate her land. 
It does not appear that any rent has been paid 
since the year 1306, at any rate, that it has been paid 
to the plaintiff. 


1914 

Aminnessa 
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Jinn at Ali. 
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1914 The appeal must, therefore, be decreed. The judg- 

Aminnessa ment and decree of -the lower Appellate Court are set 

v • . aside and those of the Munsif restored with costs 

Jinn at Ali. “ ° 

in all Courts to the plaintiff. 

S. K. B. Appeal allowed. 


S. K. B. 


Aug. 19. 


CRIMINAL REFERENCE. 


Before Sharf addin and Teunon JJ. 


EMPEROR 


SABAK AKUNJL* 

Pardon — Withdrawal by Magistrate not granting the pardon — Omission to 
state grounds of forfeiture — Necessity of formal withdrawal or declaration 
of forfeiture— Plea of pardon to be raised at the trial — Trial of issues 
of forfeiture of pardon and guilt of accused — Criminal Procedure Code 
( Act V of ISOS), ss. 337 , 339. 

Under the present law no formal withdrawal of pardon nor formal 
declaration of its forfeiture are required. If the approver be subsequently 
proceeded against, it is open to him to plead at his trial that the pardon has 
not, in fact, been forfeited, that is, that he has not violated its conditions. 
The two questions of forfeiture of pardon and of his guilt of. the offence in 
respect of which he received the same, may be heard and determined 
together, under the circumstance. 

Emperor v. Kothia (1), Kullan v. Emperor (2), and Emperor v. Abani 
Bhushan Chucherbutty (3) referred to. 

On the 29th October 1913 a dacoity was committed 
iu the house of one Madan Mandal at the village of 
Oandamani in the. Khulna district. A conditional 

“Criminal Inference No. 129 of 1914 by J. H. A. Street, Officiating 
Sessions Judge of Khulna, dated May 26, 1914. 

(1) (1906) I. L. II. 30 Bom. 611. (2) (1908) I. L. K. 32 Mad. 173. • 

(3) (1910) I. L. R. 37 Calc. 845, 851. . 
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pardon was tendered under s. 337 of the Criminal 1914 
Procedure Code, to one Sabar Akunji who accepted the Bmpeeoe 
same. He was examined before the committing officer ^ »• 
at the preliminary inquiry against certain others akunji. 
charged with the dacoity, and made a full statement 
implicating himself and the accused. He was examin- 
ed as a witness at the trial in the Sessions Court, on I 

3rd March 1914, when lie professed complete ignor- f 

anee of the dacoity. The case against the accused on ; 

trial was then withdrawn by the Crown. 

On the next day Sabar was produced before the 
Subdivisional Officer who had granted the pardon, but 
was simply ordered to be remanded to hey at. The f 

Magistrate was then transferred, and, on the 16th, a 
Deputy Magistrate, who was not then the Subdivi- 
sional Officer, passed the following order “ The accused 
will be proceeded against under s. 395, of the Indian 
Penal. Code.” He was duly committed and the trial 
came on before the Sessions Court on the 25tli May. 

After the jury were sworn and the Public Prosecutor jj 

had opened the case, the legality of the commitment j 

was considered doubtful, and the Sessions Judge re- f 

f erred the case to the High Court, recommending that 
the commitment be quashed on the grounds (i) that 
• the Deputy Magistrate who withdrew the pardon was 
not competent to do so, not being the successor in 
office of the Subdivisional Officer who had granted it ; 
and (ii) that the grounds of the forfeiture of pardon I 

had not been given by the Magistrate who had with- jj 

drawn it. | 

Ba bu A tulya Charan Bose, for the Crown. j, 

No one appeared for the accused. I 


Sharfuddin and Teunon JJ. In this case it appears 
that one Sabar Akunji and a certain number of others 




1914 were charged with* the commission of a dacoity on the 

Emperor 29th of October 1918. Under section 337 of the Crimi- 

„ v - nal Procedure Code pardon was tendered to Sabar 
Sabar 

Akunji. Akunji and was accepted by him on the usual condi- 
tion that he should make a full and true disclosure of 
the whole of the circumstances within his knowledge 
relating to the offenee in question. In the Court of 
the Committing Magistrate it appears that Sabar 
Akunji did make a statement implicating himself and 
others in the commission of the dacoity. But when 
the trial took place in the Court of the Sessions Judge 
he resiled from that statement, and professed com- 
plete ignorance of the matter. Thereupon, proceedings 
were taken against him and he was committed to the 
Court of Session to take his trial. The learned Ses- 
sions Judge has thereupon made this reference to this 
Court with a view to have it declared that the pro- 
ceedings taken against the accused were without 
jurisdiction on the ground that the pardon had not 
been declared forfeited, and the grounds of forfeiture 
had not been reduced into writing. Under the present 
Code of Criminal Procedure, no formal withdrawal of 
a pardon and no formal declaration that the pardon 
has been forfeited are required. If the person who 
has accepted a conditional pardon be subsequently 
proceeded against, it is open to him to plead on his 
trial that the pardon has not, in fact, been, forfeited, 
that is to say that he has not violated the conditions 
on which the pardon was tendered and accepted. This 
then becomes one of the issues to be heard and deter- 
mined at the trial. In the present case there is no 
need that the issue should be separately tried; for 
if on his statement made in the Court of the Commit- 
ting Magistrate and on other evidence it be found that 
took part in the commission of the dacoity in 
question, it will follow that when he resiled from his 
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first statement in the Court of Sessions and denied 
all knowledge of the matter, he violated the conditions 
on which the pardo u had been tendered. So that the 
two questions whether he has forfeited the pardon and- 
whether he lias or has not been, guilty of the offence 
of dacoity may be heard and determined together. 
In support of this view, and for the information of 
the Sessions Judge, we would refer him more parti- 
cularly to the following reported cases : Emperor 
v. Kothia (1), Kalian v. Emperor (2) and Emperor 
v. Abani Bhushan Chuckerbutty (3). With these re- 
marks we return the record and direct that the trial be 
now proceeded with. 


1914 

Emperor 

v. 

Sabar 

Akunji. 


E. H. M. 


(1) (1906) I. L. R. 30 Bom. 611. (2) (1908) I. L. R. 32 Mad, 173. 

(3) (1910) L L. R. 37 Calc. 845, 851. 
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CRIMINAL REVISION. 


Before Skarfuddin and Teunon JJ. 

DEPUTY LEGAL REMEMBRANCER 


KAILASH CHANDRA GHGSE.* 

Misjoinder — Wrongful confinement on one day , wrongful confinement and 

assault of the same persons on a subsequent day — Identity of trans- 
action — Unity of object — Criminal Procedure Code (/l rtf V of 189$) 
; s. 230. 

Where, in consequence of certain persons having killed a cow on a 
zamindar’s estate contrary to practice and eaten its flesh, they were 
taken to the cutckerry on the 14th December, fined therefor and confined 
till they had furnished security for the payment of the fine within 
three days, arid on their failure to do so were again taken to the Cutckerry 
and detained there, and on information given to the police, one of them 
was beaten and ail ejected : — 

Held, that the illegal confinement on the first day, and the similar 
confinement and assault on the second day were parts of the same 
transaction, the object of the accused on both days being the same, viz., 
to punish the persons for a breach of the rule by extorting the fine, 
and the assault on the second day being the conclusion of the transaction, 
and that the joint trial of the accused for offences under s. 347 of 
the Penal Code committed on the 14th and 18th and for that under 
s. 352 on the latter date by them was legal. 

Emperor v. Datto Hanmant Shah apurkar (1), and Emperor v. Sheruf- 
alli Allibhoy (2) approved. 

Budkai Sheilc v. Emperor (3), and Gul Mahomed Sircar v. Cheharu 
Mandal (4) distinguished. 

The facts of the case were as follows. Oil the 
Bakr-Id day in September 1913, one Abclul Sheikh 

0 Criminal Revision No. 1034 of 1914 against the order of Annoda 
Char an Sen, Sessions Judge of Pabna, dated 12th May 1914. 

(1) (1905) I. L. R. 30 Bom. 49. (3) (1905) I. L. R. 33 Calc. 292, 

(2) (1902). I. L. R. 27 Bom. 135, (4) (1905) 10 C. W. N. 53, 
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slaughtered a cow on the estate of Banamali Rai, a 
zami ndar in the Serajganj district, in violation of 
a practice of the estate to the contrary, and three 
others, Mazam Ali Sheikh, Umed Ali .-Mandat, and 
Manik Sheikh, ate the flesh. : The four men were 
taken to the cutcherry on the 14th December 1913 
by some peadas , and the accused, Kailash Chandra 
Ghose, an inspector, and Ram Chandra Ghose, naib 
of the estate, fined them and kept them in the custody 
of the peadas in order to realize the fines. After 
they had paid Rs. 9 as peadas' fees and furnished 
security for the payment of the fines within three 
days, they were released. They, however, failed to 
pay the same on the due date, and were again taken 
to the cutcherry and confined. In the meantime 
information was given on their behalf to the police, 
and the fact coming to the knowledge of the accused, 
Kailash beat one of them under the orders of the 
naib, and ejected all of them from the premises. 

The accused were placed on trial jointly before 
Babu Banamali Bagchi, Deputy Magistrate of Seraj* 
ganj, and charged as follows : — 

(i) That you, on the 14th December, at Deobhag cutcherry , wrongly 
confined Mazam Ali Sheikh, Abdul Sheikh, Umed Ali Mondal and Manick 
Ali, for the purpose of extorting money from them and thereby committed 
an offence under s. 347, I. P. C. 

(ii) That you, on the 18th December, at the same place, wrongfully 

confined [the same persons] for the purpose of extorting money 
from them an offence under s. 347, I. P. C. 

(iii) That you, on the 18th December, at the same place, assaulted 
Mazam Ali Sheikh, and thereby committed an effence under s. 352, I. P. Q. 


1914 

Deputy 
Legal Re- 
membrancer 
v. 

Kailash 

Chandra 

G-hose. 


The Magistrate convicted both petitioners, on the 
BOth March, under s. 347 of the Penal Code on both 
counts, and also under s. 352, and passed sentences 
of fine and imprisonment. 

On appeal, the Sessions Judge of Serajganj held 
that the offences committed on the 14tli and 18tli 


5A 
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membrancer 


Kailash 

Chandra 

Ghose. 


December were not parts of tlie same transaction, and 
that the joint trial was, therefore, bad in law. He 
set aside the conviction and ordered a re-trial. 

The Deputy Legal Remembrancer, thereupon, mov- 
ed the High Court and obtained the present Rale. 

The Deputy Legal Remembrancer (Mr. On'), for 
the Crown. 

Mr. J. N. Roy , Bobu Harisli Chandra Roy and 
Bobu Jogendra Narain Masumdar , for the accused. 


Sharfuddin and Tetjnon JJ. This Rule was 
issued calling upon the District Magistrate of Pabna 
and the opposite party to show cause why the order 
of the Sessions Judge, dated the 12th May 1914, should 
not be set aside, and the appeal re-heard on the 
merits. It appears that the two accused, Kailash 
Chandra Ghosh and Ram Chandra Ghosh, were tried 
under Sections 347, 352 and 352 coupled with section 
114 of the Indian Penal Code, convicted and sen- 
tenced. On appeal to the Sessions Judge an order was 
passed for a retrial on the ground of misjoinder. In 
order to understand how the question of misjoinder 
arose certain facts have to be stated. There is a 
gentleman named Rai Banamali Rai Bahadur who is 
a zemindar. There is a prevailing practice in his 
estate that no one is allowed to slaughter cows. It 
appears that on the Bakr-id day just before the occur- 
rence some Mahomedans slaughtered a cow. This 
was considered to be a breach of the practice of the 
estate, and on the 14tli December four men, vis., 
Mazam Ali Sheikh, Abdul Sheikh, Umed Ali Sheikh 
and Manik Sheikh, were called to the Cutcherry by 
two peadas and the inspector, and naib fined Abdul 
Sheikh Rs. 200 and Mazam Ali, Umedali and Manik 
Sheikh Rs. 50 each on account of the slaughter of the 
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cow. It appears that on the 14th December only 1914 
Rs. 9 was realised and the rest was promised to be Detoty 
paid three days later. On the J.7th, the rest of the Legal Re- 
money was not paid, with the result that on the 18th MEMB “* NCEE 
these persons were again brought to the catcher rj/ and K AILASH 
again confined. On coming to know that information Ghose A 
had been sent to the police on behalf of the confined 
persons, they were beaten with shoes, and ejected from 
the place in which they had been wrongfully con- 
fined. The question is, whether the occurrence that 
took place on the 14th December and one that took 
place on the 18th December were two distinct trans- 
actions or form parts of one and the same transaction . 

It appears that the object was to punish certain 
Mahomedans of this estate for a breach of the rule of 
that estate in slaughtering a cow. It was with that 
object these four persons were brought to the 
cutcherry, fined and a portion of the fines realised. 

These men had promised to pay the balance of the 
fines three days later, but they failed to do so, and so 
on the 18th, it is said, wrongful confinement again 
took place. There can be no doubt, therefore, that 
what took place on the 18th was in continuation of 
what took place on the 14th. It has been contended 
that on the 18tli, another offence was committed* 
namely, offences under Sections 352 and 352 read with 
Section 114 of the Indian Penal Code : therefore, this 
was a distinct offence and not in the same transaction, 
even supposing that the wrongful confinement on 
both days constituted one transaction. We think 
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that the shoe-beating and other maltreatment of the 
Mahomedans when released from their wrongful 
confinement, were the concluding portions of the 
same transaction. They were all confined for one 
purpose, namely, for the purpose of extorting money, 
and on being informed that the police were coming, 
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these men were shoe-beaten and tamed oat. The 
whole thing was really one transaction. The learned 
Sessions Judge was,:' however, of opinion that these 
were two distinct transactions. Therefore, lie held 
that there was a misjoinder, and ordered a re-trial. 
The view that we have taken on the facts stated above 
is supported by the cases of Emperor v. Dal to Han- 
mant Shahapurkar (1) and Emperor v. Sherufalli 
Allibhoy (2). Oar attention has also been directed to 
two cases by Mr. Roy, the counsel for the accused, 
viz., the cases of Budhai Sheik v. Emperor (3) and 
Gul Mahomed Sircar v. Oheharu Mcmdal (4). The 
facts of the two last-mentioned cases are different 
from the facts of the present case. 

We, therefore, make the present Rule absolute, set 
aside the order of the learned Sessions Judge, dated 
the 12th May 1914, and direct that the appeal be now 
heard on the merits. 

Let this record be sent down at once. 


E. u. M. 


Bale absolute. 


(1) (1905) I. L. 11. 30 Bom. 49. (3) (1905) I. L. R. 33 Calc. 292. 

(2' (1902) I. L. R. 27 Bom. 135. (4) (1905) 10 0. W. N. 53. 
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PRIVY COUNCIL. 


D HI RAJ. CHANDRA BOSE 

v. 

HARI DASI DEBI. 


P.(D* 

1914 

Oct. 29 ; 
Nov. 2. 


[ON APPEAL F»0M THE HIGH CQUftT AT POST WILLIAM IN BENGAL.] 


Sale for arrears of revenue — Setting aside sale — Irregularity — Arrears under 
Act XI of 1859 paid — Embankment charges due — Sale under Act XI 
of 1859 as for arrears of revenue instead of under Public Demands 
Recovery Act ( Beng . Act I of 1895 as amended by Beng. Act I of 1897) 
—Embankment Act (Beng. Act II of 1882). 

In this case the High Court set aside a sale for arrears of revenue, 
holding that where the Collector had acknowledged payment in full of 
the arrears of land revenue for which the sale had been advertised, and had 
elected to proceed by certificate procedure against an arrear of a different 
character, and had already directed a sale under that procedure, he could not 
turn round and treat the arrear under the certificate as an arrear of land 
revenue without any notice to the parties under section 5, and proceed to 
sell under the land revenue proclamation on the mere ground that no special 
exemption order had been passed. The embankment charges ordered to be 
levied under the Certificate Act (Beng. Act I of 1895 as amended by 
Beng. Act I of 1897) were taken out of the purview of Act XT of 1859 
unless and until fresh notices were issued under section 5, and they could 
not be treated as arrears of land revenue. The sale, therefore, not being 
for an arrear of land revenue, was liable to be set aside. An appeal from 
that decision was dismissed by their Lordships of the Judicial Committee, 
who said they saw no reason to interfere with it. 


Appeal 64 of 1913 from a judgment and decree (4th 
July 1910) of the High Court at Calcutta which 
reversed a judgment and decree (29th March 1909) of 
the Subordinate Judge of Midnapur. 

The defendants were the appellants to His Majesty 
in Council. 

° Present : Lord Dunedin, Lord Shaw, Sir John Edge, and Mr. Ameer 
Ali. 
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1914 The only question for determination on this appeal 

Dhibaj was whether the first respondent, Hari Dasi Debi, was 

Chandra entitled to have set aside the sale of an 8 annas share 
Bose 

v. of mahal Gumukpota, pergana Kastirjora which had 
HA Deb? ASI takeu pl ace by order of the Collector of Midnapur 
under Act XI of 1859. 

She was the recorded proprietor of the share in the 
zamindari in respect of which a separate account 
known as No. 1 had been opened in the Collectorate 
Register. It had been purchased by her on 23rd No- 
vember 1904 at an execution sale, and she had mort- 
gaged it to the second appellant Hem Chandra Bose, 
who in a suit (189 of 1906) on the mortgage brought 
in the Court of the Subordinate Judge of Midnapur, 
had obtained on 9th June 1906 a decree against her 
for a sum of Rs. 13,000 with costs. 

Hari Dasi Debi was in arrears in payment of the 
Government revenue, and also of certain cesses, rates 
and charges, which were by law realizable as arrears 
of Land Revenue, payable in respect of her share of the 
mahal ; and among others, in respect of certain embank- 
ment charges due prior to September 1906, and also in 
respect of the quarterly kist of the Government Land 
Revenue due on 12th January 1907. As to these arrears 
notices, dated 16th February 1907, were duly issued and 
published under sections 6 and 13 of Act XI of 1859, 
fixing 26tli March 1907 at 12 o’clock for the sale of the 
first respondent’s share for recovery of the arrears of 
revenue and the other demands which by law are 
recoverable as arrears of Land Revenue. Notices were 
' also duly issued under Section 7 of the Act to the 

raivats and other tenants not to pay rents to the 
respondent. 

On 13th March 1907, a further certificate for Rs. 69-13-9 
was filed in the Collectorate under the Bengal Embank- 
ment Act (Bengal Act II of 1882) against the first 
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respondent in respect of certain additional embank- 1914 
ment charges, payment of which was in arrear. dhibaj 

On 6th March 1907, the appellant Hem Chandra ^andra 
B ose obtained a decree in suit 189 of 1906 which 
barred his mortgagor’s (the first respondent’s) right Ha 1 b ' ® ASI 
of redemption. 

On 18tli March 1907, the first respondent through her 
Naib applied to the Collector of Midnapur to be allowed 
to deposit the arrears of revenue due, but her applica- 
tion was refused. On 23rd March 1907, she presented 
a petition to the Collector by a pleader for exemption 
of the share of the mahal Gumukpota from sale, admit- 
ting the default in respect thereof, and expressing her 
willingness to deposit the “arrears of revenue, etc.”; 
and on that petition, which was made under Section 18 
of Act XI of 1859, the Collector on 25th March made 
an order that the arrears might be accepted if paid on 
that day. On 25th the first respondent through her 
agents deposited with the Collectorate Rs. 807 in respect 
of the arrears due by her, that sum being short of the 
full amount required to be paid by Rs. 69-13-9. On 
26th March, on the deficit being reported to him, 
the Collector directed that the sale must proceed: and 
oil that day (which was the day fixed for the sale') the 
share in mahal Gumukpota was duly sold, and was 
purchased by the second respondent, Nanda Lai 
Mullick, for Rs. 500, and he at once deposited Rs. 125, 
part of the purchase-money in compliance with the 
requirements of Act XI of 1859. 

On 27th March, the respondent Hari Dasi Debi 
petitioned the Collector to set aside the sale. The 
purchaser on 21th April paid to the Collectorate under 
section 23 of the Act, Rs. 375 the balance of his pur- 
chase-money. 

On 24tli May 1907, the Collector confirmed the sale 
and ordered a certificate of title to be issued to the 
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purchaser. Oil the same day the respondent, Hari Dasi 
Debi, presented an appeal against the sale to the 
Commissioner of the Division under section 26 of the 
Act : and the appeal was on 26th July considered by the 
Commissioner and dismissed ; whereupon, the sale 
became final and conclusive under section 27 of the 
Act; and on 12th August a sale certificate was granted 
to the purchaser under section 28. 

Meanwhile, on 19th June 1907, the right title and 
interest of the respondent, Hari Dasi Debi, in the 
8 annas share of the maha.l Gumukpota had been put 
up for sale under the decree of 9th June 1906 in the 
mortgage suit 189 of that year, and purchased by the 
second appellant, Hem Chandra Bose; and on 23rd 
November 1907 that sale was confirmed by the order 
of the Court. 

The suit giving rise to the present appeal was 
instituted by Hari Dasi Debi on 18th January 1908 
against the appellant Dhiraj Chandra Bose, and the 
purchaser Nanda Lai Mullick who had parted with 
his interest in his purchase to the first defendant. 

The plaintiff alleged (inter alia) in her plaint that 
her agent had on 25tli March 1907 deposited only 
Rs. 807 in payment of arrears in consequence of infor- 
mation given him by the clerk in the Arrears Collec- 
tion Department of the Collectorate ; that the sale was 
invalid, illegal, and erroneous on a number of grounds, 
and that the property had in consequence been sold at 
a very inadequate price, and she prayed that the sale 
might be set aside. 

The defendants denied (inter alia ) that the plaint- 
iffs agent had either received or acted on information 
obtained from the clerk of the Arrears Collection 
Department in the matter of depositing only Rs. 807 ; 
and also denied that the sale was in any way illegal, 
invalid or erroneous; and they alleged that certain 
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grounds now put forward in the plaint had not been 
stated in her appeal to the Commissioner; that the 
sale in question had become final and conclusive, and 
a sale certificate had been granted, and that the 
grounds and objections raised in the plaint could not 
now be entertained, or the sale set aside; and that 
the plaintiff’s interest in the property having passed 
to the appellants, she had no further interest to enable 
her to maintain the suit. 

The following were the issues so far as they are 
now material 

“ 6th . — Whether the sale referred to in the plaint is invalid and liable 
to 'be set aside ? 

7th . — Whether the proceedings under section 5 of Act XI of 1859 were 
adopted before the sale ? If not, whether the sale can stand according 
to law ? 

8th . — Whether the Arrears Collection Officers informed the plaintiff’s 
man to deposit Rs. 807 only *? If so, whether the sale is bad ? 

9th . — Is the plaintiff entitled to any relief ? If so, what ? 

10th . — Whether there were any arrears of revenue due by the plaintiff, 
for which the property was sold ?” 

The Subordinate Judge held that the order made 
on 25th March 1907 that “ the arrears might be accept- 
ed if paid on that day ” did not amount to an order 
of exemption, because the condition was not fulfilled, 
for the arrears were not paid off on 25th March ; that 
the sale duly and properly took place for the arrears 
of revenue for which the property was liable, and it 
was valid and final ; that the objection raised under 
section 5, clause (3) of Act XI of 1859 was not open to 
the plaintiff, and was not applicable to the case, inas- 
much as the sale had taken place for recovery of 
arrears of revenue, and no proceedings under section 5 
were necessary ; and that in fact the clerk of the 
Arrears Collection Department of the Collectorate did 
not mislead the plaintiff’s agent, and even if he had 
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done so, the Court had no power to grant relief to the 
plaintiff on that ground. 

An apppeal by the plaintiff came before a Divi- 
sional Bench of the High Court (Holmwood and 
Shaefuddin JJ.) who (after deciding that the plaintiff 
had sufficient interest in the property in suit to 
enable her to maintain the appeal to which a pre- 
liminary objection had been taken on the ground that 
she had no competence to support it) delivered judg- 
ment and made a decree reversing the decision of the 
Subordinate Judge, and decreeing the suit and the 
appeal with costs. 

The macerial portions of their judgment are as 
follows : — 

u We may mention that although the point now in issue, namely, 
whether the estate could be sold for arrears of pulbandi only under Act XI 
of 1859 without taking the necessary steps under section 5 of the Act, was 
raised in express terms in the appeal to the Commissioner, it does not 
appear that the point was urged before him, or if it was, he did not 
consider it necessary to notice it. The question, however, which would 
arise under section 33 of the Act is not material, inasmuch as it is admitted 
that if this was a sale under the Revenue Sale Law at all, it cannot be set 
aside. 

u The only point which really arises in this case is whether the sale for 
an arrear of Rs. 69-13-9 for pulbandi, which was already the subject of a 
certificate, the sale under which was fixed for the same day, 26th March, 
could be held under the Revenue Sale Law in face of the fact that the 
Collector’s ledger book, the chalans given to the plaintiff, the rubokari of 
the 24th May 1907 and the order for sale on the account list of arrears 
of revenue payable, all show that the revenue and other charges had been 
fully paid up, and that nothing remained due but the sum of Rs. 69-13-9 
under the certificate 4654. The account list clearly refers to the certificate, 
and the Collector must have known when he passed the order that the only 
debt due from the estate was already the subject of a certificate decree, or 
if he did not, the plaintiff ought not to suffer for his laches. Now, this 
certificate was issued not only against the plaintiff as proprietress but against 
one Jogendra Nath Pathak, the usufructuary mortgagee in possession, and 
this is urged as a further ground for holding that the estate could not be 
sold under Act XI of 1859 as for ati arrear of Government revenue. No 
arrear of Government revenue was or could be due from Jogendra Nath 
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Patliak, yet lie was equally liable with the plaintiff for the pnlbandi arrear 
for which the estate was actually sold. 

“ The Subordinate Judge refused to admit the Collector’s ledger, as it was 
tendered at a late stage of the case, but we thought it right to admit it as 
a public document about which there was no dispute, aud the learned 
vakil for the respondents very frankly admitted that he could have no 
objection to its going in, though lie asked us at the same time to take in the 
judgment in appeal of the Commissioner. This we saw no objection to 
doing and we have already dealt with it above. We may point out that 
there is evidence that the existence of the arrear of Rs. 69-13-9 may have 
purposely been withheld from the plaintiff, for we find certain pencil 
calculations on the back of Ex. I, showing that the person who estimated 
the plaintiff’s dues at Rs. 807-1-1 had Ex. I actually before him and in his 
hands when he made the calculation. One of the witnesses who knows the 
mohurir Prabhat Chandra’s hand- writing well and who attests it in the 
entries made in ink in Ex. 1, does not venture to deny that the pencil 
entries are his, but says he cannot make out in whose writing they are. 
This witness, Utpal Chandra Bhattacharji, Land Revenue Towzi mohurir, 
says that parties have always made all necessary enquiries from Prabhat, 
and this practice has been going on ever since lie joined the department. 
He significantly asks 4 From whom but Prabhat Babu should parties get 
these informations as to how much is deposited ?’ and this rather discounts 
the value of the Commissioner’s judgment which is based on the fact that 
plaintiff’s agent had no business to rely on casual enquiries from a busy 
man like the mohurir Prabhat on the day before the sales. Prabhat himself 
gives a very half-hearted denial to the pencil entries, and we must take it 
that he alone had the opportunity of making them. He does not deny that 
the karpardaz came to him for information, but says he does not remember, 
but he admits that he was the man who the very next day certified to the 
Collector that Rs. 69-13-9 remained unpaid, without drawing any attention 
to the fact that this sum was due under a certificate for pnlbandi, although 
the order-sheet was before him, and he boasts in his evidence that he could 
not make an incorrect statement under those circumstances. Yet the order- 
sheet clearly shows the reference number of the certificate on -the face 
of it. 

u We fully appreciate the importance of the dictum of their Lordships 
of the Judicial Committee in the case of Go bind- Lai Hoy v. Ramjanam 
Misser (1) that any thing which impairs the security of purchases at revenue 
sales tends to lower the price of the estates put up for sale, and that the 
purchaser should not be exposed to the danger of having his sale set aside 

(1) (1893) I. L. R. 21 Calc. 70, 83 ; L. R. 20 I. A. 165, 174. 
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after a year upon ne^v grounds'. But the ground taken in this case is not new. 
It is the ground that has been apparent on the face of the Collectorate 
proceedings from the beginning and was taken in the grounds of appeal to 
the Commissioner. Having regard to the carelessness apparent in this case, 
with which any and every statement of a mohurir is accepted by the 
subordinate revenue officers and passed on to the Collector, and to the 
immense temptation these mohurirs are under to traffic in revenue-sales, we 
think that the evidence of the bonafides of the mohurirs should be most 
carefully scrutinized, and when, as in this case, there appears primd facie 
suspicion of misrepresentation, the technical effect of the Collector’s orders 
should be very strictly interpreted in favour of the plaintiff. 

u There is no direct evidence of an attachment under the certificate for 
Rs. 69-13-9, but the certificate itself obtained the force of a decree on 12th 
March 1907 when it was filed, and the order for sale on 26th March, which 
was passed on the same day, is clearly an order for execution of the decree 
by sale, and operates as an attachment within the meaning of section 17, 
for the words of that section are not 4 ordered to be attached,’ but 4 held 
under attachment by the revenue authorities otherwise than by order of a 
judicial authority’ ; but the sale is not bad on that ground alone, since the 
attachment, if any, was made after the last day of payment and after the 
estate had become liable to sale for arrears of Government revenue : 
Bumoari Lall Sahu v. Mohabir Persad Singh (1). But the main ground 
for holding that the sale must be set aside is that it is not for arrears of 
revenue at all. Section 33 says 4 no sale for arrears of revenue shall be 
annulled by a Court of Justice,’ it does not say 4 no sale purporting to be 
for arrears of revenue shall be set aside.’ 

44 It is in vain to say that the Collector could have sold the estate for 
arrears of embankment charges if he had not issued a certificate and had 
proceeded under section 5 of the Act. 

“ It is urged that the omission to proceed under section 5 is a mere 
irregularity, but their Lordships of the Judicial Committee did not lay 
this down in Gobind Lai Roy s Case (2), and the only authority we have 
been referred to the case of Deonandan Singh v. Manbodh Singh (3) merely 
says that the non-issue of a notice under section 5 is an irregularity which 
does not make a sale a nullity unless the ground has been specified in the 
appeal to the Commissioner. This case is rather in plaintiff’s favour, and in 
any- case no notice under section 5 was held to be necessary in that case, 
as the arrears were not other than those of the current year and of the year 





(1) (1873) 12 B. L. R. 297 ; (2) (1893) I. L. R. 21 Calc. 70 : 

L. R. 1 1. A. 89. L. K. 20 I. A. 165. 

. (3) (1904)1. L. II. 32 Calc. 111. 
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immediately preceding. But to say that no notice under section 5 is 
necessary when the sale is not for arrears of revenue at all but for other 
demands recoverable by the same process as land revenue, is going very 
much farther than any authority with which we are acquainted, more 
especially when the arrears of pulbandi are already under process of 
recovery by the certificate procedure. 

“ It is useless to enter. into an examination ofi all the facts and docu- 
ments referred to by the learned Subordinate Judge, The first five issues 
which he set himself to try were decided in favour of the plaintiff. The 
10th issue was the most important in the light of the questions as framed, 
and the principal part of his judgment is upon this, viz., whether there 
were any arrears of revenue due by the plaintiff for which the property 
was sold. 

“ It is, of course, perfectly clear that the head note to Ex. 12 which is 
the certified copy of the Collec tor’s order, Ex. 1, is not part of the docu- 
ment at all. But we have the whple document in original and that docu- 
ment shows that the Collector was misled into thinking that the arrear of 
Rs. 69-13-9 which clearly appears by the reference, to the certificate to be 
an arrear of pulbandi was as a matter bf fact, an arrear of revenue, and 
on this he ordered an immediate sale on the sale-proclamations already 
issued under section 6 of Act XI of 1859. The proclamation shows that 
the arrear of land revenue was Its. 547-10-10. 

u Now, it is clearly established by the Colleetorate ledger exhibited 
in this Court, by the chalans, Ex. 2 (series) and by the Collector’s rubokari 
on the 24th May 1907 that this Rs. 547-10-10 had been fully paid up and 
receipts granted for it. It is true' no formal order of exemption had been 
passed in respect of it, and, therefore, the estate was still liable to sale for 
this arrear as advertised, but it is equally clearly established by the ;e same 
papers that the estate was not sold for those arrears but for the 69-13-9 
due for pulbandi under the certificate. 

“ These are all the findings of fact that are necessary to dispose of 
issues 6 to 10. 

u Applying the law as we understand it and following the principles 
laid down by the Judicial Committee in the case of Gobind Lai Ray v. 
Jiamjanam Miss'r (1), we are of opinion that the sale as held on the 26th 
March 1907 was not a sale for arrears of land revenue and that it was not 
competent to the Collector to hold such a sale under Act XI of 1859. 

“ It appears to us that when the Collector has acknowledged payment in 
full of the arrears of land revenue for which the sale was advertised, and 
has elected to proceed by certificate procedure against an arrear of a 

(1) (1893) I. L. R. 21 Calc. 70 ; L. R. 20 L A. 165. 
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different character, and has already directed a sale under that procedure, 
he cannot turn round and treat the arrear under the certificate as an arrear 
of land revenue, without any notice to the parties under section 5, and 
proceed to sell the property under the land revenue proclamation on the 
mere ground that no special exemption order has been passed. The 
embankment charges ordered to be levied under the Certificate Act are taken 
out of the purview of Act XI of 1859 unless and until fresh notices 
are issued under section 5, and they cannot be treated as arrears of land 
revenue. The sale, therefore, not being for an arrear of land revenue, is 
liable to be set aside, and the judgment and decree of the Subordinate 
Judge must be discharged with costs.” 


On this appeal, •which was heard ex parte, 

A. M. Dunne, for the appellant, contended that the 
sale had taken place in conformity with the provisions 
of Act XI of 1859 and was valid, final, and conclusive ; 
and the respondent had not proved in connection with 
the sale any irregularity by which she had sustained 
substantial injury. Her application to the Collector 
for exemption was made under section 18 of the Act 
which provided that “ the Collector shall duly record 
in a proceeding the reason for granting such exemp- 
tion.” The order made by the Collector on the petition, 
therefore, authorising the Collectorate office to receive 
the arrears due, if paid on that day (25tli March) with- 
out giving any reason, was not an order for exemption 
but a preliminary proceeding which was necessary 
before an order for exemption could be made. The 
failure to deposit the arrears due was a matter for 
which the respondent and her agents were entirely 
responsible. It was well known to her and to them 
that without an order for exemption being made, the 
sale must take place ; that all the arrears then due and 
payable in respect of land revenue, cesses, embank- 
ment charges, &c., had to be deposited on 25th March 
in order to obtain the exemption asked for, and it was 
entirely the fault of herself and her agents that the 
correct amount was not paid into the Collectorate. 




Section 6 of Act XI of 1859 provided tliat “ the property 1914 
shall on the day notified for sale be, put up to auction d i1ieaj 
and sold to the highest bidder, and that no payment Cl ^° BA 
or tender of payment made after the latest date for 
payment ” (i n this case 12th January 1907) “ shall bar Ha ® t ® ASI 
or interfere with the sale, either at the time of sale or 
after its conclusion.” No ground had been established 
by the respondent entitling her to have the sale set 
aside; and the Court had no jurisdiction under section 
33 of Act XI of 1859 to annul the sale or to disturb 
the title of the purchaser. [Lord Shaw referred to 
Mahomed Jan v. Gang a Bishim Singh (1).] The re- 
spondent had, moreover, it was submitted, at the date 
of the suit, no interest in the property entitling her 
to have the sale set aside. 


The judgment of their Lordships was delivered by 

Lord Dunedin. This is an appeal heard ex parte^ Nov . 2. 
and whenever this is the case it is a matter of consi- 
derable anxiety to the Board. But in this appeal that 
anxiety was certainly relieved by the exceedingly fair 
and candid way in which it was presented by the 
learned counsel for the appellants. In the result, 
upon a full consideration of the circumstances, their 
Lordships see no reason for interfering with the -judg- 
ment of the Court below. 

They will, therefore, humbly advise His Majesty to 
dismiss the appeal. 

Appeal dismissed. 


Solicitors for the appellants : Watkins fy Hunter. 
j. v. w. 
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Nov. 5. 


PRIVY COUNCIL. 


MUNNA LAL PARRACK 


SARAT CHUNDER MUKERJI. 

[ON APPEAL FROM THE NIGH COURT AT FORT WILLIAM IN BENGAL.] 

Limitation — Preliminary Mortgage-decree — Limitation Act ( IX of 1908) 
Sch. i, Arts. 180 , 183 — Application for sale of mortgaged property 
under decree — Transfer of Property Act (IV of 1882) ss. 85 to 89 — 
Civil Procedure Code (Act V of 190S), 0. XXX IV, rr. 4 S 5. 

In this case their Lordships of the Judicial Committee affirmed the 
decision of the High Court in Amlooh CJiand Parrack v. Sarat Chunder 
Muker jee(\) that an application for an order absolute for sale under a 
mortgage decree is an application “to enforce a judgment or decree” 
within the meaning of Art. 183 of Seh. I of the Limitation Act (IX of 
1908), and is therefore barred if not made within the period prescribed 
by that Article. 


Appeal No. 18 of 1914 from an. order (20th July 1911) 
of an Appellate Bencli of the High Court at Calcutta 
which affirmed an order (13th May 1910) of a Judge 
sitting in the exercise of the original civil jurisdic- 
tion of the same Court. 

The representatives of the plaintiff were the appel- 
lants to His Majesty in Council. 

The only question for determination on the present 
appeal was whether an application made on 3rd July 
1909 to execute or enforce a decree made by the High 
Court on 16th December 1886 was or was not barred 
by the Limitation Act. Both Courts in India held 
that it was barred. 

0 Present : Lord Shaw, Lord Parker, Lord Sumner, Sir John Edge, 
and Mr. Ameer- Ar.i. 

* (1) (1911) I. L. R. 38 Calc. 913. 
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The necessary facts were shortly as follows. On 1914 
25th January 1886 the first respondent, Sara t Chunder munna Lal 
Mukerji, executed a mortgage in favour of one Amlook Barrack 
C hand Parrack (the predecessor in title of the appel- sarat 
lants) of one-third share in certain properties which 
he was then claiming in litigation pending in the 
High Court to secure a sum of Rs. 25,500 and interest. 

The sum so secured was made repayable under the 
mortgage on 1st July 1886. 

As the money was not paid on the due date, the 
mortgagee instituted a suit in his mortgage in the 
Calcutta High Court, and on 16th December 1886 a 
consent decree was made in the suit for Rs. 25,382-8 
annas to be paid on 15th June 1887, and it was provided 
that in default of payment the mortgaged properties 
should be sold, and that the mortgagor should be 
liable for any deficiency there might be on the sale. 

In the course of the litigation (which was pro- 
tracted), as to the first respondent’s share in the 
mortgaged properties, he sold a one-fourtli share in 
one of the properties to one Narendra Krishna Bose, 
who subsequently transferred his interest to Upendra 
Lal Bose, the second respondent. The result of the 
litigation was a decree made on 3rd November 1903, 
by which the first respondent was declared entitled 
to an undivided one-fourth share in some of the 
mortgaged properties, and a partition was directed to 
be made, the proceedings in which only came to an 
end early in 1909; and shortly before the Partition 
Commissioner made his report, the mortgagee made 
in his mortgage suit the application which gave rise 
to the present appeal, namely, that the second respond- 
ent should be made a party-defendant to the suit, 
and that he (the mortgagee) might be at liberty to 
sell the shares of the mortgagor and the second 
respondent in the mortgagee! properties. 

56 
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The application was heard by Fletcher J. sitting 
in the exercise of the Original Civil Jurisdiction of 
the Court, and he held that it was an application to 
enforce a decree within the meaning of article 180 of 
Schedule II of the Limitation Act (XV of 1877), and 
that not having been made within the period pre- 
scribed by that article the application was barred. 

An appeal by the mortgagee was heard by a Divi- 
sional Bench (Sir Lawrence Jenkins C.J., and 
Woodroffe J.) of the High Court and was dismissed. 

The mortgage decree of 16tli December 1886 and 
the judgment of the Appellate Court will be found set 
out in the report of Amlook Chand Parrack v. Sarat 
Ghunder Mukerjee in I. L. R. 38 Calc. 913. 


Munna Lal 
Parrack 


Sarat 

Ghunder 

Mukkrji. 


On this appeal, 

Jenkins , K.C., and Sir W. Garth, tor the appel- 
lants, contended that the application was not one to 
enforce a decree within the meaning of either 
article 180 or 183 of Schedule I of the Limitation 
Act (IX of 1908) ; for the decree of 16th December 1886 
was a preliminary mortgage decree which could not 
be enforced or executed itself, but required a supple- 
mental decree or order absolute for the purpose of 
being ‘ executed The application, therefore, it was 
submitted, was not barred. Reference was made to 
the Transfer of Property Act (IV of 1882) sections 85 
to 89, which were now to be found in the Civil 
Procedure Code (Act V of 1908), Order XXXIV, rule 5. 
This was an application for which no period of limi- 
tation was provided in the Limitation Act.’ The 
question was whether an application for a prelimin- 
ary decree was sufficient for execution of the mortgage 
decree, or rather whether an application for a final 
decree would be sufficient for execution of the 
preliminary decree? It was submitted it would not. 


si 

tii 
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[ De Gruyther, K.C. , referred to the cases of Abdul 1914 
Majid v. Jawahir La 1(1) and Batuk Nath v. Munni munna Lal 
Dei (2) in which it was held by this Board that such Parrack 
an application as the present one was barred if not sarat 
made within the period prescribed by the Limitation 
Act.] The articles referred to in the cases cited were 
those applying to the inferior Courts and not to the 
High Court as established by; Charter ; and reference 
•was made to Madhabmani Dasi v. Lambert (3) as 
being in favour of the appellant, 

De Gruyther , K.C., and A. R. Maclclin , for the 
respondents, were not called upon. 


The judgment of their Lordships was delivered by 

Lord Shaw. Their Lordships see no reason for 
interfering with the decisions of the Courts below, 
and they will humbly advise His Majesty to dismiss 
the appeal with costs. 

Appeal dismissed. 

Solicitor for the appellants : G. C. Farr. 

Solicitors for the respondents : J. E. Fox & Co. 

j. v. w. 

(1) (1914) I. L. R. 36 AH. 350. (3) (1910) I. L. R. 37 Calc 796 ; 

(2) (1914) I. L. R. 36 All. 284 ; 15 C. W N. 337. 

L. R. 41 1. A. 104. 
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CIVIL RULE. 


Nov. 23. 


Before Sharfuddin and Teunon 

TARAK NATH ADHIKARI 


BHUBANESHWAR MITRA.* 

Mortgage — Sale of mortgaged property for any claim of mortgagee 
unconnected with mortgage — Civil Procedure Code ( Act V of 1908), 
0. XXXIV , r. 14 — Transfer of Property Act {IV of 1882), s. 99. 

A mortgagee is competent, under the Civil Procedure Code of 1908, to 
have lus mortgaged property sold in satisfaction of any claim which he 
may have against the mortgagor, though the claim may be unconnected 
with the mortgage. 

Civil Rule obtained by Tarak Nath Adhikari and 
others, the judgment-debtors. 

The decree-holder (opposite party in this Rule) 
brought a suit against the judgment-debtors (peti- 
tioners hereof) in the first Court of the Subordinate 
Judge of Midnapore on a note of hand and obtained 
a decree on the 6th of January, 1913. The decree- 
holder brought another suit in the said Court against 
the petitioners and other persons for the recovery of 
Rs. 11,000 and odd due to him on several mortgages 
and prayed for sale of the mortgaged properties. 
While the said mortgage-suit was pending, the decree- 
holder caused some of the mortgaged properties to 
be attached and sold on the 21st July, 1913, in exe- 
cution of the said money -decree obtained by him on 
the 6th of January 1913, against the petitioners, and 
purchased those properties, it was alleged, in the 

Civil Rule No. 881 of 1914, against the order of W. N. Delevingne, 
District Judge of Midnapore, dated May 29, 1914, reversing the order of 
Beliari Lai Sarkar, Munsif of that District, dated March 17, UU4* 


l 
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benami of one Tinkarhi Basil, one of the opposite party 1914 
in this Rule, for Rs. 1,002. The petitioners, thereupon, tarak Nath 
made an application to set aside the sale on the Adhikari 
grounds, inter alia, that there was fraud and material Bhubanesh- 
irregularity in publishing and conducting the sale and WAK MlTEA - 
that there was substantial injury by reason thereof. 

The learned Munsif of Midnapore set aside the sale 
on the grounds alleged. On appeal, the learned 
District Judge reversed the decision of the Munsif, 
holding that the petitioners had failed to establish 
substantial injury by reason of the fraud or material 
irregularities complained of. Thereupon, the peti- 
tioners applied to the High Court mainly on the 
ground that the sale was contrary to the provisions of 
Order XXXIV, rule 14 of the Code. 

Dr. Baslibehary Ghose (with him Babu Mohini 
Mohan Chatter ji), for the petitioner, contended that 
under the old law, as contained in s. 99 of the Transfer 
of Property Act, it was not competent to a mortgagee 
to sell mortgaged property in satisfaction of any claim, 
whether arising under the mortgage or not, except by 
institution of a suit under s. 67 of that Act. Though 
s. 99 of the Transfer of Property Act is now replaced 
by Order XXXTV, rule 14, Civil Procedure Code, there 
has not been any material change in the law. More- 
over, the finding of the Munsif is that the mortgagee 
himself purchased the properties in the benami of the 
auction-purchaser, opposite party, and that finding has 
not been reversed by the District Judge. We must 
therefore take it that the mortgagee himself purchased 
the mortgaged property, and he must consequently 
be regarded as holding the property as a trustee for 
the mortgagor: Pacham Lai Chowdhury v. Kishun 
Pershad 'Misser (1). The sale therefore is not binding 


(I) (1910) 14 G. W. N. 579. 
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1914 on the petitioners mortgagors and they are entitled to 
Tarak Nath avoid it. 

Adhikari Rnhif. Rnifhinvisif.h Tiufi ( wi fVi lii in Tinhu. Tlfnhivti 


Bhubanesh- 
war Mitra. 


JBabu Baidyanath Dutt (with him Babu Mohini 
Nath Bose), for the opposite party. Order XXXIV, 
r. 14 of the Civil Procedure Code, has changed the 
law by restricting the operation of rule 14 to cases 
where a mortgagee has obtained a personal decree 
against the mortgagor on the mortgage debt. There 
is therefore no bar now to the mortgagee bringing 
the mortgaged property to sale for a debt unconnected 
with the mortgage. The point raised by Dr. Gliose 
does not arise in the present proceeding, but it might 
arise in any subsequent proceeding. 

Babu Mohini Mohan Chatter ji, in reply. The lan- 
guage of Order XXXIV r. 14, does not support the view 
contended for by the opposite party. 

Sharfuddin and Teunon JJ. This is a Rule on the 
opposite party to show cause why the order passed by 
the learned Judge iii appeal should not be set aside 
on the ground that the sale was contrary to the provi- 
sions of Order XXXIV, rule 14, and also on the ground 
that the sale was made without taking the permission 
of the Court which appointed a receiver. 

The second point (in the Rule) has not been argued 
by Dr. .Gliose who appeared on behalf of the peti- 
tioner. ■ 

The petitioner is the judgment-debtor. Some of his 
properties have been sold and he complains against 
the sale. It appears that the opposite party had 
obtained a money-decree against the judgment-debtor 
and in execution of that money-decree, he sold and 
purchased certain properties which were mortgaged 
to him by the petitioner judgment-debtor under 
a certain mortgage deed. The opposite party had 
also instituted a mortgage suit for-the recovery of his 
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mortgage money under his mortgage deed and while 1914 
this mortgage suit was pending, he executed his tabak Nath 
money-decree and in execution of the decree pur- Adhikabi, 
chased some of the mortgaged properties himself, bhubanesh- 
Tlie case for the petitioner is that notwithstanding WAR Mitra 
tlie fact that an alteration in the law has been made by 
the provisions of Order XXXIV, rule 14, of the present 
Civil Procedure Code, section 99 of the Transfer of 
Property Act should be given effect to. We find, 
however, that under the provisions of section 99 of the 
Transfer of Property Act a mortgagee could not bring 
the mortgaged property to sale in satisfaction of any 
claim whether arising under the mortgage or not, 
except by institution of a suit under section 67 of that 
Act. Order XXXIV, rule 14 has introduced a change, 
limiting the restriction on the mortgagee’s right to 
sell the mortgaged properties to claims arising under 
the mortgage. It is clear, therefore, that the Code has 
repealed section 99 of the Transfer of Property Act 
and in its place this present rule has been enacted. 

The first part of the section provided that a mortgagee 
should not bring the mortgaged property to sale 
otherwise than by instituting a suit under section 67 
of the Transfer of Property Act. In so far as it 
precluded the mortgagee from selling the mortgaged 
property under a judgment unconnected with the 
mortgage debt, the restriction has been considered 
inexpedient and has been removed. It follows, there- 
fore, that a mortgagee is competent to have his 
mortgaged property sold in satisfaction of any claim 
which he may have against the mortgagor uncon- 
nected with the mortgage. 

For the above reasons, we discharge this Rule with 
costs. 

s. M. Rale discharged. 


If:;/' 
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APPELLATE CRIMINAL. 


Before Fletcher and Beachcroft JJ. 

HARI KRISHNA 


EMPEROR.* 

Evidence — Disbelief of greater part of the evidence of the prosecution 

witnesses- Conviction on the residue '-Propriety of the conviction — 

Practice . 

When the prosecution witnesses are found to be untruthful as to the 
greater part of their evidence, it would be dangerous to convict the accused 
on the residue without corroboration. 

The appellant was tried with three others before 
the Sessions Judge of Cuttack, with tlie . aid of Asses- 
sors, under ss. 330 and 348 of the Penal Code. One of 
the Assessors was of opinion that the charge of wrong 
ful confinement by all the four had been proved, but 
not the branding. The other held that that neither 
offence was established against any of the accused. 
The Judge acquitted three but convicted the appellant, 
on the otli August 1914, and sentenced him, under 
both sections, to concurrent terms of imprisonment. 

The story of the prosecution was as follows. The 
accused, Kunja and Hari Krishna, who were uncle 
and nephew, lived in a joint family of which Jagannath 
was the head, and Radha Cobind and Kristo, two 
brothers, lived close by as members of another joint 
family. Two labourers, Narsingh and Moni, were 
employed in certain excavations in one of the rooms 

0 Criminal Appeal No. 634 of 19L4, against the order of S. B. Dliavle, 
Sessions Judge of Guttack, dated August 5, 1914. 


t 
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of Jagannath’s house on the 7tli May 1914, and found 1914 
a small ghoti , or earthen vessel, containing husks of habi 
rice believed to be associated with buried treasure. Krishna 
Hari first heard of the discovery and demanded the empebok. 
treasure from the two men. On their failing to pro- 
duce the same, Hari, Kunja and others assaulted and 
confined them in the room about midday. In the 
afternoon Iiadha and Kristo arrived and tried to 
recover the buried treasure from Narsingh. A con- 
ference of the four accused was held thereafter, and 
the labourers were taken to the room where Kristo 
and Kunja branded Narsingh, and Kadha and Hari 
treated Moni similarly. Certain persons heard the 
cries of the two maltreated men and met them after 
their release by the accused, and the men related 
what had happened. Kamala Debya, the wife of 
Moni, lodged an information on the morning of the 
9th, and on the same day Narsingh complained to the 
President of the Union. The Assistant Surgeon, who 
examined their injuries on the morning of the 10th, 
was of opinion that they could not have been inflicted 
less than 72 hours before. 

The Sessions Judge disbelieved all the prosecution 
witnesses generally, but selected, without any corro- 
boration, certain passages from their evidence, which 
lie believed to be the correct story, and on his own 
est mate of their truthfulness, he convicted the appel- 
lant, Hari Krishna. 

Babu Dasarathi Sanyal and Babu Debendra 
Nath Bhattacharjee, for the appellant. 

Mr. S. Ahmed, for the Crown. 

Fletcher J, The appellant before us, Hari Krish- 
na alias Hari Misra, was tried along with three other 
persons before the learned Sessions Judge of Cuttack 

I 
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Hari 

Krishna 

v. 

Emperor, 
Fletcher J. 


with the aid of Assessors for having committed certain 
offences under sections 318 and 330 of the Indian Penal 
Code. The Assessors came ‘to the conclusion that none 
of the accused were guilty. The learned Judge, agree- 
ing with the Assessors with regard to three of the 
accused, acquitted them, but disagreeing with the 
Assessor’s with regard to. the appellant before us con- 
victed him and sentenced him to undergo 18 months’ 
rigorous imprisonment. This is the interpretation 
placed by the learned Judge on the opinion of the 
Assessors. It may, however, be said that in the opi- 
nion of one of the Assessors, as would appear from the 
record, all four accused were guilty of wrongful con- 
finement. The appellant before us is a young man, 
aged about 20 years, who is said to be a student appar- 
ently studying Sanskrit with a view ultimately to 
becoming a pandit. 

The case is really an extraordinary one bn the 
evidence, because the learned Judge has disbelieved all 
the witnesses in the case. In fact he described them 
as liars of varying degrees. But he has selected, with- 
out any corroboration at all, certain passages from the 
evidence which he believed to be the correct story ; 
and on his own estimate as to whether that story is 
true or not he has convicted the appellant before us. 

Now, in a case like this it is obvious that the opi- 
nions of Assessors are entitled to considerable weight. 
They are gentlemen of the neighbourhood, knowing 
the language and habits of the people. Their opinion 
was that a portion of the case was not proved as against 
any of the accused. As regards the remainder of the 
case it may be that they differed in their opinions. 

Now, the story itself is also an extraordinary one. 
Two of the accused, namely, Kunja and the appellant 
before us, were uncle and nephew living together joint- 
ly. The two other accused, Radha G-obind and Kristo, 
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were also members of a joint family. These two fami- 
lies were apparently on terms of intimate friendship, 
and the story told is that certain alterations were be- 
ing made in one of the rooms in the house of one of 
these two families and that the .two complain ants, Nar- j 
singh and Moni, were engaged in doing certai n excava- 
tions, and on the 7th May last, it is alleged, Narsingh, 
one of the complainants, found in the course of his work 
a small earthenware vessel which was believed by 
Hari to contain treasure. The men at midday are said 
to have been kept from going to take their usual bath 
and refreshment, and later on in the day they w r ex-e 
alleged to have been tortured by having crowbars, 
which had been heated, placed against various parts of 
their skin. One of them is said to have been incapaci- 
tated fora certain length of time. That, shortly, is the 
nature of the complaint. The medical evidence cer- 
tainly shows that there were some marks upon these 
two complainants. But the difficulty on the medical 
evidence is, again, that it does not altogether corro- 
borate the story of the witnesses whom the learned 
Judge has stated to be liars, because the medical evi- 
dence is that these injuries on the bodies of the two 
complainants had been caused not less than 72 hours 
before the time when the doctor saw them. As a 
matter of fact these injuries, if the story told is a true 
one, had been caused considerably less than 72 hours 
before they were seen by the doctor. Of course in an 
ordi nary case one might not pay much attention to the 
opinion of a doctor on a matter like that. But when 
the direct evidence is disbelieved by the Judge, or 
rather when the witnesses who gave the direct evidence 
were disbelieved by the Judge, it is a matter of im- 
portance that the medical evidence tends further to 
throw doubt upon the story as told by the 'witnesses. 
The other witness who is said to corroborate in part 
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the story told by the complainant, is the wife of Moni 
Kamali. She again was believed not to be a -truthful 
witness by the learned Judge. Personally I do not 
remember ever having seen a man convicted on 
evidence of the nature of what the learned Judge 
describes as that of liars without any corroboration at 
all. It seems to me a dangerous precedent to convict 
a man on evidence of people who were found to be 
untruthful without any corroboration. I think, under 
the circumstances, the case is much too doubtful for us 
to support the conviction passed solely on evidence 
of this nature, and we ought to allow the appeal of the 
accused and set aside the conviction and sentence 
passed upon him. 


Beachcroft J. I agree that the conviction based 
on the evidence of persons, the greater part of whose 
evidence has been found to be false by the learned 
Judge, cannot be sustained, especially in view of the 
great delay in lodging information, a delay for which 
no adequate explanation had been given. 

E. h. M. Appeal allowed. 
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CRIMINAL REFERENCE. 


Before Fletcher and Beach croft JJ. 

EMPEROR 

IK 

BABAR ALI GAZI.* 

Reference — Jury Trials — Foicer of Judge to refer the case of an accused as 
tov homhe agrees with the verdict — Legality of procedure — Criminal 
Procedure Code ( Act V of 18 OS) s. SOT ( 2 ) — Confessions of co-accused 
— Corroboration — Sufficiency of circumstances raising a mere suspicion. 

U Section 307(2) of the Criminal Procedure Code contemplates a reference 

only in the case of these accused as to whom the Judge declines to accept 
the verdict of the Jury. When he agrees with them in respect of any 
particular accused he ought to acquit or convict and sentence the latter as 
the case may be. 

Confessions of the co-accused can be taken into consideration, but the 
Court requires corroboration before acting on them. 




The accused No. 1, Babar Ali Gazi, and five others 
were tried before the Sessions Judge of Jessore and a 
Jury, on a charge of dacoity with murder under s. 39(3 
of the Penal Code. The facts of the case were as 
follows. Sona Bihi, a widow, lived by herself in a 
hut in the village of Saikhpura, in the district of 
Jessore. The accused, Messer Sheikh, an agnatic cousin 
of hers, used to cultivate her lands at produce rent. 
It was alleged that she had latterly tried to let out 
a portion of her land to others, and that her relations 
with Messer had, in consequence, become strained. On 
the night of 28th April 1914, the six accused were 

f Criminal Reference, No. 26 of 1914, by P. K, Chatterjee, Sessions 
Judge of Jessore, dated Aug. 17. 1914. 
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said to have broken, into her hat, strangled her to 
death, and carried away some moveables. A skeleton 
alleged to have been that of the deceased woman was 
found in the river on the 1st May. The accused No. 4, 
Pyar Molla, was arrested on the 2nd May and confessed 
before the Magistrate on the 4th, but retracted the 
confession on the 15th of June on examination before 
the Committing Magistrate. Babar Ali also made a 
confession, which he adhered to before the committing 
officer, but which he retracted at the sessions trial. 

The Jury returned a unanimous verdict of guilty 
under s. 396 of the Penal Code against the accused 
Nos. 3 and 6, Messer Sheikh and Seyamuddi Sliana 
and under s. 395 against the others. The Judge 
accepted the verdict as to Babar Ali, but was of 
opinion that the others should be acquitted. He 
however, referred the whole case, including that of 
Babar Ali, to the High Court under s. 307 of the 
Criminal Procedure Code. 

Babu Hira Lai Sanyal, for the accused. 

The Deputy Legal Remembrancer (Mr. Orr), for 
the Crown. 

Cur. adv. vult. 

Fletcher J. This case comes before us on a refer- 
ence made by the Sessions Judge of Jessore under the 
provisions of section 307 of the Code of Criminal 
Procedure. The accused were tried before the learned 
Sessions Judge and a Jury on a charge of dacoity with 
murder under section 396 of the Indian Penal Code. 

The Jury by a unanimous verdict found the accused 
Nos. 3 and 6 guilty of an offence under section 396 of 
the Indian Penal Code, and the osher four accused 
guilty of an offence under section 395 of the Indian 
Penal Code. 



YOL. XLII.j CALCUTTA SERIES. 


791 


The learned Sessions Judge agreed with the verdict 
as against the accused No. 1 Babar Ali, but failed to 
pass sentence on him, being of opinion that, as he 
disagreed with the verdict as regards the other 
accused, he was bound to refer the whole case to this 
Court. The learned Judge, however, was in error in 
the view that he took and it was clearly his duty to 
pass sentence on the accused No. 1 Babar Ali. As 
against the accused No. 1 Babar Ali the case must go 
back to the learned Judge for him to pass sentence on 
this accused. The charge against all the accused under 
section 396 of the Indian Penal Code had reference to 
the dacoity perpetrated in the house of one Sona Bibi, 
a widow, when it is alleged that she was murdered. 
The skeleton that was subsequently found may not 
have been that of Sona Bibi. The evidence, however, 
leaves no doubt that a dacoity took place in the house 
of Sona Bibi, and tier disappearance amply supports 
the charge of murder. 

The view that seems to have commended itself 
to the learned Judge that, as a period of seven years 
had not elapsed since the disappearance of Sona Bibi, 
the Court could not presume her death, is fallacious. 

There was in the present case evidence before the 
Court from which the Court could infer that Sona 
Bibi had been murdered on the night in question, and 
it is not necessary to rely on the presumption 
mentioned by the learned Judge. As I have already 
stated the learned Judge agrees with the verdict of. 
the jury as against Babar Ali. He was a confessing 
prisoner, and the learned Judge believed the confes- 
sion to be true. The accused No. 4 was also a confes- 
sing prisoner. But the learned Judge did not believe 
his confession to be “quite voluntary,” and he further 
states in the letter of reference that the accused No. 4 
retracted his confession at the first opportunity 
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1914 before the Committing Magistrate on the 15th of June. 

Emperor There is no reason to think the learned Judge is 
correct in his first assumption ; his second is incorrect. 
q azi , I see no reason to differentiate between the confes- 
T sions made by Babar Ali and the accused No. 4, Pyar 

1 LETCHER J. „ , . , ,, , , 

Molla. I think, therefore, that we ought to convict 
the accused No. 4, Pyar Molla, of an offence under 
section 896 of the Indian Penal Code and sentence 
him to transportation for life. As against the remain- 
ing four accused, the confessions can be taken into 
consideration, but the Court requires corroboration 
before it will act upon the confessions of co-accused. 
The corroboration in the evidence in this case, 
although it raises a case of suspicion, falls far short 
of what is required to support a conviction. It con- 
sists principally of statements of witnesses as to 
seeing the accused or some of them together on the 
night of the occurrence, and as against one of the 
accused, as to the identification of certain ornaments 
found with one of the accused which had sometime or 
other been pledged with the deceased woman. These 
statements, though giving rise to suspicion, are con- 
sistent with the innocence of these four accused. 

I, therefore, think that we ought to accept the 
reference made by the learned Judge as regards the 
accused No. 2 Jamadar Mandal, the accused No. 8 
Meser Sheikh, the accused No. 5 Panclm Shana, and the 
accused No. 6 Seyamuddi Shana, and that they ought 
to be acquitted. 


BEA.CHGROPT J. I agree. Sub-section ( 2 ) of 
section 807 of the Code of Criminal Procedure does 
not intend, as the learned Judge seems to think, that 
when the Judge is not prepared to accept the verdict 
of the Jury in its entirety the whole case is to be 
referred to this Court. It only contemplates a 
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reference in the case of those persons in respect of 
whom the Judge declines to accept the verdict. 
When the Judge agrees with the Jury in respect of 
any particular accused, the Judge ought to convict 
and sentence, or acquit that accused as the case may 
be. 

E. H. M. 
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CRIMINAL REVISION. 


Before Jenkins C.J . , and Ttunon J. 

GULLI SAHU 


EMPEROR.* 

Revision — Extradition warrant issued by Resident in Nepal — Proceedings 
thereon by District Magistrate in British India , and order of surrender 
of fugitive — Power of High Court to interfere in revision, with such 
order — Nepal, whether a u Foreign State ” — Criminal Procedure Code 
{Act V of 1898) ss. 435, 439 , 491 — Extradition Act {XV of 1903) 
ss. 7, 15. 


Nov. 20. 


Mepal is not a u Foreign State” within the meaning of the Indian 
Extradition Act (XV of 1903). 

Where a warrant has been issued bj the Political Agent, under s. 7 of 
the Act, its execution by the District Magistrate in British India, in accord- 
ance with the Act, is an executive act, and the Higli Court cannot interfere 
in revision with the proceedings of the Magistrate and the order to surren- 
der the fugitive criminal, but if the latter considers himself aggrieved 
thereby, he can invoke the action of the Government under s. 15. 

The power of the High Court, however, to interfere under s. 491 of the 
Criminal Procedure Code, which applies whatever be the occasion of the 
deprivation of the liberty of the subject, remains untouched by the Extradi- 
tion Act. 


9 Criminal Revision No. 1701 of 1914, against the order of A. H. 
Vernede, District Magistrate of Darbhanga, dated July 19, 1914. 

57 
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1914 The preliminary facts of the case are set forth in 

GullTsahu Gu-lti Sahu v. Emperor (1). 

V After the order of the High Court discharging the 

Emperor. petifcioner he was released. It appeared that, on the 
24th June 1913, the Resident in Nepal issued a warrant 
addressed to the District Magistrate of Darbhanga, 
apparently under s. 7 of the Extradition Act., for the 
arrest of the petitioner, who was described as a Nepalese 
subject, and for his delivery to an officer of the State 
of Nepal, and forwarded evidence of his nationality 
and criminality. On the 5t,h July 1914, Mr. Slater, the 
Subdivisional Officer of Madhubani, issued a. warrant 
against the petitioner who was arrested and placed, the 
next day, before the Magistrate in charge at Darbhanga 
to whom he applied for copies of the warrant and other 
papers in the case, claiming to be a British Indian 
subject. On the 9tli instant the District Magistrate 
directed him to quote the law he relied on and to 
produce his evidence, presumably on the 19th. After 
hearing arguments on his behalf the District Magistrate 
passed the following order : — 

“The petitioner, Gulli Sahu, has been arrested in this district in execu- 
tion of a warrant issued by the Resident in Nepal under section 7 of the 
Indian Extradition Act and dated 24th June 1913. The Resident describes 
him as a Nepalese subject accused of murder and has sent evidence of 
nationality and criminality in support of the warrant. 

The petitioner protests against his surrender to Nepal on 4 grounds. 

({) That the evidence against him, even if accepted, docs not establish 
a charge of murder or other extraditable offence against him. 

The evidence against him goes to show that he and several others in 
cold blood assaulted one Peari Goala, and that Peari Goala died 7 days later 
in consequence of the assault. Tt is urged that this evidence, even if 
believed, would not make the case one of murder in the first degree within 
the meaning of section 302, Indian Penal Code, and that lesser degrees of 
murder so to speak are not contemplated by Article -IV of the Treaty of 
1855 and are not extraditable offences. Ido not consider it my businesss 
to find whether the facts deposed to would constitute an offence under 

(1) (19131 1. L. R. 41 Calc. 4U0. 
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section 302 of the Indian Penal Code or not. The Nepal authorities evi- 
dently take a serious view of the affair, as I gather that one of the assailants ^ 
has been sentenced to death and another to transportation for life on the 
same evidence. I do not, however, consider it my business to find as 
to the meaning of “ murder 51 in Article IV of the Treat} 7 . It seems 
to me that the word u murder ” must be construed in the wide sense to 
mean “ killing” covering murder in lesser degrees ; 

(ii) That the evidence against him is not worthy of belief. It is 
pointed out that no complaint was lodged till 9 months after Pearl’s death, 
and that the evidence is conflicting, some witnesses attributing Peari’s death 
to asthma. I do not consider it my business to find on the question of the 
credibility of the witnesses, but I may say that my prima facie impression 
is that the case is a true one, and that enormous efforts have been made 
by the accused persons to suppress it extending even to bribing the 
deceased’s widow. 

In speaking about “the evidence” above I have considered both the 
evidence forwarded from Nepal and the evidence subsequently recorded 
by the Subdi visional Officer of Madhubani . . . 

(Hi) That he is a British subject and not a Nepalese subject. The Nepal 
evidence proves that he was born at Khungarch in Nepal and is a Nepalese 
subject. This I accept as prima facie true. The so called rebutting 
evidence produced by the petitioner seems to me unworthy of credit. 

(iv) That the warrant is issued by “ the Resident ” in Nepal, whereas 
section 7 of the Extradition Act speaks of the Political Agent. The 
warrant is, therefore, invalid. I do not consider it necessary to seriously 
discuss this argument. 

It seems to me that prima facie the petitioner is a Nepalese subject who 
is charged with an extraditable offence and has been arrested on a warrant 
duly issued under section 7 of the Extradition Act, and that to pick holes 
in words or go behind the Nepal evidence and refuse to surrender the 
petitioner would be improper, and would rightly be regarded as an unfriend- 
ly act by the Nepal authorities. I, therefore, direct his surrender. As 
proved by the petitioner I further direct that this order be kept in abeyance 
for 15 days to allow of his moving the Local G-overnment against it under 
section 15 of the Extradition Act.” 

The petitioner then moved the Sessions Judge of 
Darbhanga to refer the case to the High Court but the 
Latter refused to do so, by his order dated the 8th 
September 1914, on the ground of want of jurisdiction, 
the warrant not having been shown to be plainly 
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illegal. He, thereupon, obtained the present Rule 
from the High Court. 

Mr. Chafer ctvarti (with him Mr. K. N. Chaudhuri 
and Babu Rajendra Persad ), for the petitioner. Nepal 
is not a “Foreign State” (vide letter from Under-Secre- 
tary, Foreign Department). The Government of India 
say that extradition of fugitive criminals from Nepal 
is governed by the Treaties of 185o, 1866 ; and Chapter 
III of the Act (XY of 1903) applies to the case subject 
to the Treaties. The offence in this case is not murder 
bat culpable homicide or grievous hurt and is not 
extraditable under Article 4 of the Treaty of 1855. 
The warrant issued by the Political Agent under sec- 
tion 7 must be with respect to an extraditable offence 
otherwise it is plainly illegal. The Magistrate must 
satisfy himself when he receives such warrant, that it 
is in respect of such an offence. [Refers to Gulli aahu 
v. Emperor (1)]. 

[Jenkins C.J. Can we interfere in such matters at 
all ?] 

Mr. Chafer avarti. Yes, this Court can interfere 
and has interfered : see Gulli Sahu v. Emperor (1), 
Emperor v. Huseinally Niasally (2). 

• Section 15 does not oust the jurisdiction of the 
High Court if the warrant is on the face of it illegal : 
see Quern v. Wilson (3). 

: v The Deputy Legal Remembrancer (Mr. S. Ahmed), 
for the Crown. We contend that this Court has no 
jurisdiction to interfere with the order of the Magis- 
trate. The Magistrate, when he receives a warrant 
from a Political Agent, is bound to act in pursuance of 
the warrant, and has, as an executive officer, simply 
to execute the warrant. He cannot go behind the 
warrant and enquire whether the warrant is legal or 

(1) (1913) I. 1. R. 41 Calc. 400. (2) (1905) 7 Bom. L. E. 463, 467. 

(3) (1877) 3 Q. B. D-. 42. 
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otherwise. His order under this section is an execu- 1914 

tive order. - Gum Sahtj 

The only remedy against the warrant of the Poli- B 

tical Agent or the order of the Magistrate is by an 
appeal to the Government of India or the Local Gov- 
ernment. The High Court in England cannot inter- 
fere with an order of this character passed by the 
Chief Magistrate at Bow Street [see Queen v. Wilson 
(1), Queen v. Maurer (2)] hut may interfere on a writ 
of habeas corpus and not otherwise. 

The High Court here may interfere under section 
491, Criminal Procedure Code, whether proceedings are 
under Chapter II or III of the Act : In the matter of 
Rudolf Siallmann (3) at pp. 183, 184, 197, 199. 

Section 15 of the Charter also does not apply : 
see Rudolf Siallmann. v. Emperor (4), In re Mohunt 
Deva Bass (5). 

The High Court did interfere in this very case, 

Galli Sahu v. Emperor (6), because there was no war- 
rant at all from the Political Agent, so that there was 
no authority for the Magistrate to arrest the accused. 

The case of Emperor v. Huseinally Niazally (7) is 
distinguishable. The Treaty of 1855 has no applica- 
tion to this case as no requisition was made by the 
Nepal Government but a warrant issued by the Politi- 
cal Agent. 

The requirements of s. 7 of the Act have been 
complied with. The warrant was issued by the 
Resident in Nepal who is the Political Agent under 
s. 3 (40) of the General Clauses Act (X of 1897), and 
the offences disclosed by the evidence amount at least 
to culpable homicide or grievous hurt, which are 

(1) (1877) 3 Q. B. D. 42. (4) (1911) I. L. R. 38 Calc. 547. 

(2) (1883) 10 Q. B. D. 513. (5) (1898) I. L. R. 38 Calc. 550 n. 

(3) (1911) I.L.R 39 Calc. 164. (6) (1913) I. L. R.41 Calc. 400. 

(7) (1905) 7 Bom. L. R. 463. ' 
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1914 extraditable under Sell. Ill of the Indian Extradition 
■Gui.i.r Sahu -A-Ct. 


Emperor. 


Jenkins C.J. and Teunon J. The applicant, Gulli 
Sahu, has obtained a Rule calling in question the 
legality of his arrest under the Indian Extradition Act 
of 1903. The Rule was granted with some hesitation 
for great doubt was felt as to the Court’s jurisdiction 
to interfere in the exercise of its re visional powers. 
This doubt was well-founded. The powers of the Act 
were set in motion by the Political Agent in and for 
the State of Nepal who. issued a warrant addressed 
to the District Magistrate of Darbhanga for the arrest 
of the applicant Gulli Sahu, and his delivery as in the 
warrant described. 

The applicant is a Nepalese subject who had fled 
from Nepal to British territory. The case against him 
is that lie has committed, or is supposed to have com- 
mitted, murder and that is an extradition offence. The 
proceedings thus fell within section 7 of the Act. 
Subsection ( 1 ) empowers a Political Agent to issue a 
warrant addressed to a District Magistrate for the 
arrest of a person by whom an offence has been com- 
mitted, or is supposed to have been committed. Sub- 
section ( 2 ) provides that die warrant so issued shall 
be executed in the manner provided by the law for the 
time being in force with reference to the execution of 
warrants. 

It has not been suggested that we should or could 
revise what was done by the Political Agent ; but we 
have been asked to interfere with the proceedings of 
the District Magistrate in British India. But the 
District Magistrate’s sole function was to execute the 
warrant and, notwithstanding his eccentric procedure 
and pronouncement, this in effect is what he has done, 
as in so doing he performed in accordance with 
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his legal duty an executive act, we have no power to is 
interfere in the exercise of our re visional powers. (j DLLI 

That this is the true effect of the Indian Extradition ! 

. Em pe no it 

Act, 1903, is we think apparent from an examination 
of its scheme. Chapter II of the Act deals with 
the surrender of fugitive criminals in the case of 
Foreign States, and where a requisition is made for 
such surrender, the Government may issue an order to 
a Magistrate to enquire into the crime. The method 
of inquiry is described, and a power to commit the 
fugitive criminal to prison to await the orders of the 
Government, or to release him on bail, is vested in the 
Magistrate. 

Then it is enacted that the Magistrate shall report 
the result of his inquiry to the Government, and a 
power is given to the Government to refer to the High 
Court any important question of law. But it rests 
with the Government to decide as to the surrender of 
the fugitive criminal, and section 5 empowers the 
Government to stay proceedings under the Chapter 
and to direct any warrant issued under it to be 
cancelled, and the person for whose arrest a warrant 
has been issued to be discharged. 

Chapter III, on the other hand, deals with the 
surrender of fugitive criminals in case of States 


other than Foreign States 


is such a State, so 


that it is with this Chapter that we are concerned. 
In cases falling under this Chapter a simpler proce- 
dure is prescribed where proceedings are initiated 
by a Political Agent. In that case no enquiry is 
directed and the determination of the Political Agent 
is regarded as sufficient subject to the Government’s 
power of interference under section 15. 

Where, however, a State not being a Foreign State, 
itself makes a requisition for the surrender of an 
accused person then the procedure of section 3, which 
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is in Chapter II, is prescribed including the enquiry 
and report by the Magistrate. An examination of the 
whole Act and a comparison of its provisions confirm 
the view that, where a warrant is issued by a Political 
Agent under section 7, its execution by the District 
Magistrate in accordance with the Act is an executive 
act, and the Court cannot interfere in revision with 
such execution. There is nothing in this view which 
in any way conflicts with the power of the Court to 
interfere otherwise than by way of revision. Thus 
the power of the Court to interfere under section 491 
is untouched by this decision, for that is a power not 
created by the Extradition Act or exercisable by way 
of revision, but vested in Presidency Courts to protect 
the liberty of the subject in appropriate cases, what- 
ever may be the occasion of the deprivation of which 
complaint is made. 

If a fugitive criminal arrested under section 7 
of the Indian Extradition Act considers himself 
aggrieved, he can invoke the action of the Govern- 
ment under section 15. This Court, however, has no 
power of revision and so the Rule must be discharged. 

E. h. M. Rule discharged. 
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PRIVY COUNCIL. 


MAHOMED MUSA 

v. 

AGHORE KDMAR GANGULI. 

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Compromise — Compromise of suit relating to mortgages — Agreement of 
comgiromise not registered and not incorporated in decree — Suit for re- 
demption of mortgages — Agreement for extinction of equity of redemp- 
tion and for division of properties amongst the parties to mortgage 
deeds — Agreement of compromise given effect and carried out by acts 
and conduct of parlies though document is ineffective to prove contract 
— Principle that Court will uphold a contract carried into effect by acts 
and conduct of parties. 

In tliis case the Judicial Committee (affirming the decision of the High 
Court) held, in a suit for the redemption of two mortgages executed in 1848 
and 1871 respectively between the predecessors in title of the parties, that 
the equity of redemption had under the circumstances been extinguished. 

In 1870 an agreement was come to by the then representatives of the 
mortgagor and mortgagee in reference to the mortgage of 1848. Sums 
were fixed as being the principal and the interest due, and arrangements 
were made for payment by yearly instalments, and for the management of 
the property. In 1873 differences arose between the parties to that agree- 
ment, and the mortgagee brought a suit to enforce it which was compro- 
mised, the terms of the agreement being in effect to pay off the mortgage 
debts and to divide the properties into specific shares which were to be 
legally conveyed by the mortgagor to the parties respectively entitled to 
them, and a decree was made by the Court that “ the suit be decided in 
pursuance of the terms of the compromise, and the suit be struck off from 
the list of cases.” No conveyances were executed by the mortgagor in 
completion of the contract to that effect in the compromise, nor was the 
agreement of compromise registered nor its terms incorporated into the 
decree : but it was acted upon and carried out by all the parties to it, and 
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by their successors in title, and tor a period of 30 or 40 years prior to the 
present suit the rights of all the parties had been dealt with upon the same 
footing as if the mortgagor had made an express conveyance parting with 
the equity of redemption, and transferring allotted shares of the property 
itself to the mortgagees, and reserving one share for herself. 

Held, that if the agreement of compromise was defective as not being 
registered, the decree had been obtained only on one footing, namely that 
the parties to the suit had in fact arranged their rights in the property in 
terms of the compromise. And even though the compromise and the decree 
taken together were considered to be defective or inchoate as elements making 
up a final and validly concluded agreement for the extinction of the equity 
of redemption, the acts of the parties had been such as to supply all 
defects. When the actings and conduct of the parties are founded upon, 
as in the performance or part-performance of an agreement, the loans 
penitentia , which exists in a situation where the parties stand upon 
nothing but an engagement which is not final or complete, is excluded. 
For equity will support a transaction clothed imperfectly in those legal 
forms to which finality attaches after the bargain has been acted upon. 

The principles laid down in Maddison v. Alderson (1), Bell’s Commenta- 
ries, 10th Ed., section 26, and Potter v. Potter (2) followed. 

There was nothing in the laws of India inconsistent with these princi- 
ples ; on the contrary those Iaw T s followed the same rule. 

Appeal No. 10 of 1912 from a judgment and decree 
(16 fell Jane 1909) of the High Court at Calcutta which 
reversed a judgment and decree (31st August 1908) of 
the Court of the Subordinate Judge of the 24-Parganas. 

The plaintiffs were appellants to His Majesty; in 
Council. 

The main question for determination on this appeal 
was whether the appellants were entitled to redeem 
two mortgages dated 22nd July 1848 and 4th April 
1871. 

By the mortgage deed of 22nd July 1848 one Fazlul 
Karim mortgaged his zamindari, Pargana Amirpur 
Balanda, Touzi No. 586 and Mouzahs Ranigachee and 
Goburdhunpur, Touzi No. 1161 in the 24-Parganas, 
to one Ram Chund Mukerji to secure a loan of 


(1) (1883) L. R. 8 A. C. 407, 475. (2) (1750) 1 Ve#. Sen. 437, 441. 
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Rs. 1,40,000 with interest at 12 per cent, per annum; 
and these were the properties it was sought to redeem 
in the present suit. 

On 20th September 1850 Eazlul Karim by a bill of 
sale conveyed the zamindari above mentioned to bis 
wife Khodajannessa Begum as a gift in lieu of dower. 

On 14th February 1851 Khodajannessa Begum filed 
a suit in the supreme Court at Calcutta against Ram 
Chund Mukerji and Fazlul Karim for redemption of 
all the mortgaged properties. In that suit a decree 
was made by consent of the parties on 18th February 
1851 by which it was found that Rs. 1,37,500 was due 
on the mortgage for principal and Rs. 1,063-6-4 for 
interest up to the date of suit, and subsequent interest 
was allowed at 12 per cent. ; and it was ordered that on 
the plain tiff paying to Ram Chund Mukerji what 
was due for principal, interest and costs by yearly 
instalments of Rs. 24,000, Ram Oliund Mukerji should 
convey the mortgaged properties to her. In case of 
default in payment , of any instalment the decree 
provided (as an ordinary redemption decree) for an 
account, for payment by the plaintiff within six 
months, and in default of payment for dismissal of 
the suit. The decree further provided that Fazlul 
Karim should repay to the plaintiff what she might 
pay and get from her a reconveyance of such of the 
mortgaged property as was not included in the bill 
of sale, and in default of such payment by him he 
should be absolutely debarred and foreclosed of the 
equity of redemption in the mortgaged properties. 

On 16th August 1853 Khodajannessa Begum grant- 
ed a patni lease of her zamindari, Touzis Nos. 586 
and 1161, to one Prannath Rai Chowdhuri : the rent 
reserved ,was Rs. 35,400 per annum of which 
Rs. 19,888-10-5 was payable for Government revenue 
leaving Rs. 15,511-5-15 malikana for the lessor. 
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On 20th May 1856 Fazlul Karim died leaving his 
widow, Khodajannessa Begum, his three sons Mahomed 
Aliya, Mahomed Musa and Mahomed Jackeria, and 
his two daughters, Nurunnissa Bibi and Jebannissa 
Bibi, him surviving. These heirs and legal represent- 
atives were substituted as defendants lor him in the 
suit in the supreme Court. 

On 2nd December 1857 the decree of 18th February 
was varied by consent of parties, the rate of interest 
being reduced to 8 per cent., and the yearly instal- 
ments to Rs. 13,000. 

On 1st October 1862, Ram Ohund Mukerji died 
leaving three sons, Panchauan Mukerji, Ram Lai 
Mukerji and the first defendant Sashi Bhusan Mu- 
kerji, him surviving. He left a wall of which his 
sons, as the executors, obtained probate, and by which 
his rights under the mortgage were devised to them. 

On 24th April 1863 the master of the Supreme 
Court reported that the reference to him under the 
decree of 18th February 1851, had not been proceeded 
with, that nothing had been done in the suit since 
the filing of the decree in his office on 17tli April 1851, 
and that the reference might be presumed to have 
been abandoned, or struck off for want of prosecution. 

On 14th November 1870 Khodajannessa Begmn and 
the three sons of Ram Chund Mukerji entered into 
an agreement, and Khodajannessa Begum executed a 
registered deed embodying it. By that deed the prin- 
cipal of the mortgage debt was fixed at Rs. 1,16,754-5-6, 
and the interest then due at Rs. 51,201-4. It was 
arranged that these sums should be paid off by yearly 
instalments of Rs. 12,000, and for that purpose Khoda- 
jannessa Begum was to appoint Panchauan Mukerji 
as her constituted attorney (which she did on the 
day of the execution of the deed) to collect the rent 
due under the patni lease, apply Rs. 12,000 out of it 
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in payment of tlie instalments, ancl pay tlie balance 
to Kliodajannessa Begnxn. 

On 4tli April 1871 Kliodajannessa Begum executed 
a second mortgage of all the properties included in 
the first mortgage of 22nd July 1848, in favour of 
Arun Prokasli Gangali, since deceased, the father of 
the first and second respondents to secure the repay- 
ment of Rs. 20,000 with interest at 8 per cent, per 
annum. 

In April 1873 Kliodajannessa Begum obstructed 
and prohibited payment of the patni rent to Panclia- 
nan Mukerji whereupon he and his brothers, Ram Lai 
Mukerji and Sashi Bhusan Mukerji, brought a suit 
(87 of 1873,) against her in the Court of the Judge of 
the 24-Parganas to enforce the terms of the agreement 
of. 14th November 1870. That suit was compro- 
mised : on 26th November 1873, Kliodajannessa Begum 
executed and filed in Court a razinama stating the 
terms of the compromise, which was also signed and 
consented to by the plaintiffs in that suit. 

By the razinama it was agreed that there was due 
to Arun Prokasli Ganguli, in respect of the second 
mortgage and the further loans and advances made 
by him, the sum of Rs. 50,000, and to the plaintiffs in 
suit 87 of 1873, under the mortgage of 22nd July 1848, 
and the agreement of 14th November 1870, the sum 
of Rs. 1,50,000 ; that the plaintiffs and Arun Prokasli 
Ganguli should release all the properties cover d by 
the mortgages of 1848 and 1871 from the liability for 
those debts, and that the malikana of Rs. ] 5,51 1-5- 15, 
and the rights in the properties covered by the patni 
lease should be dealt with and divided as follows,. 
Kliodajannessa Begum agreeing to execute deeds of 
absolute sale or transfer to give effect to the arrange- 
ment : (a) that a 3-annas 1-gunda, 3-karas, 2-kags, 
5-tils share of the malikana should be transferred by- 
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Khodajannessa Begum to Arun Prokash. Ganguli in 
full payment and satisfaction of liis claim for the 
Rs. 50,000 due to him ; (6) that a 9-annas, 5-gundas, 

2- karas, 2-kags, 15-tils share thereof should be trans- 
ferred by her to the plaintiffs in full payment of the 
Rs. 1,50,000 due to them ; and (c) that the remaining 

3- annas, 12-gundas, 1-kara, 3-kags share thereof should 
remain the property of Khodajannessa Begum, free 
from incumbrances. 

That accordingly out of the annual patni rent of 
Rs, 35,400, a sum o£ Rs. 12,000 out of the malikana, and 
the proportionate liability for Government revenue, 
aggregating Rs. 27,386-7-10 formed the amount realis- 
able by the plaintiffs and Arun Prokash Ganguli from 
the patnidar in respect of the shares assigned and trans- 
ferred to them, and that the balance of Rs. 3,511-5-15 
as the malikana, and Rs. 4,502-2-15 for Government 
revenue, aggregating Rs. 8,013-8-10 formed the share 
of Khodajannessa Begum, realisable by her from the 
patnklars. 

It was further agreed that the power of attorney 
to Panclianan Mukerji should be cancelled, and that 
the plaintiffs and Arun Prokash Ganguli should get 
their names registered as proprietors in the Collec- 
torate in respect of their shares. And by the razinama 
it was prayed that the Court would decide the suit 
declaring that the plaintiffs should get the amounts 
claimed to their satisfaction in the manner above- 
stated, and that each party should bear and pay his 
own costs of the suit. 

On 26th November 1873 a decree was made in the 
suit (87 of 1873) ordering that it be decided in pursu- 
ance of the terms of the razinama, and the decree was 
signed and sealed on 6th December 1873. 

The deeds of sale or transfer contemplated by the 
razinama and decree were not executed ; but the 
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arrangement itself and the division of the property 
was given complete effect to, and. were carried out by 
all the various parties. 

In 1875 Khodajannessa applied for and obtained 
direct payment of her share of the malikana from the 
patnidar, who at that time was the Court of Wards, 
acting on behalf of the minor sons of Prannath 
Ohowdhuri, who had died. On 2nd October 1875 she 
executed a mortgage in favour of one Mutty Lai Dhur 
creating a first charge on her share to secure repay- 
ment of Rs. 57,395 with interest. In that mortgage- 
deed she recited the arrangement stated above between 
herself and the previous mortgagees by the razinama 
and decree of November 1873. 

In 1876 and 1877 the malikana was paid by the 
patnidar to each of the persons entitled to a share 
thereof. 

On 29tlr January 1878 and 21th August 1878, the 
names of Panchanan Mukerji and his brothers and of 
A run Prokasli Ganged i were by order respectively 
registered in the Collectorate, in spite of the objections 
of Khodajannessa Begum, as proprietors of their shares ; 
and Mutty Lai Dhur’s name was also registered as the 
mortgagee of the share of Khodajannessa Begum. 

On 11th January 1880 Panchanan Mukerji sold and 
transferred to Arun Prokash Ganguli the share of his 
brother, Ram Lai Mukerji, which he had purchased at 
an. execution sale on 5tli March 1877, which was con- 
firmed by the Court on 7th April 1877. On 4th August 
1880 Arun Prokash Gauguli’s name was registered as 
the proprietor thereof. 

On 12th September 1875 Sasbi Bhusan Mukerji 
mortgaged, and on 2nd September 1882 he sold to the 
third respondent Shyamaldlioue Dntt (4tli defendant) 
his share in the properties. 

In a suit 66 of 1879 Sashi Bhusan Mukerji obtained 
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a decree against Khodajannessa Begum, iu execution 
of which he attached her share, brought it to sale, and 
purchased it himself. The certificate of sale is dated 
7th October 1882. 

On 14th September 1887 Khodajannessa executed 
a deed of gift of her share in favour of one Mirza 
Ahmed Ali Beg, the deed being attested by, amongst 
others, her sons. Ahmed Ali Beg died in 1904 leaving 
the defendants, Eshruk Bibi and Kuchin Bibi, his 
widow and daughter, him surviving. 

On 7th July 1890 Khodajannessa Begum died leav- 
ing her surviving her three sons, Mahomed Ahya, 
the plaintiff, Mahomed Muza, and Mahomed Jacheriah, 
and two daughters, Nurunnessa Bibi -and Jibanessa 
Bibi. 

On 1st June 1892 Panclianan Mukerji conveyed 
(inter alia) his share in the properties in suit to Arun 
Prokaslr Ganguli, and, on 2nd August 1892, the name 
of the latter was registered as the proprietor thereof. 

On 8th January 1896 the heirs of Khodajannessa 
Begum executed a conveyance to one Mrs. Morgan of 
a moiety of the properties in suit, with a view to her 
instituting the present litigation. 

On 12th October 1901 Arun Prokaslr Ganguli died 
leaving the first and second respondents, his sons and 
' heirs, and appointing them executors of his will of 
which they obtained probate. 

On 3rd October 1907 the heirs of Khodajannessa 
Begum conveyed a moiety of the properties in suit to 
the plaintiff-appellant, Abdul Aziz, in order that he 
might act as a champertor in this litigation. 

On 2nd January 1908 the appellants, as the surviv- 
ing heirs and legal representatives of Khodajannessa 
Begum, instituted the present suit against Sashi 
Bhusan Mukerji, Aghore Kumar Ganguli, Abani Nath 
Ganguli, and Shy a maid hone Dutt, who defended the 
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suit, and Esliruk Bibi and Kochin Bibi, lieirs of Ahmed 
All Beg, pro. for md defendants, who did not appear. 

The suit was for redemption of the mortgages of 
22nd July 1848 and 4th April 1871, and the plaint 
prayed for an account ; that if necessary it might be 
declared that the mortgage of 4tli April 1871 was 
invalid and inoperative, and the deed of gift of 14th 
September 1877 was a benami transaction and con- 
veyed no right to the donee; that the plaintiffs might 
be allowed to redeem the mortgaged properties and 
a decree passed against defendants 1, 2, 3 and 4 for 
any excess over the mortgage-debt thatmiight have 
been realised by them, and that they might be direct- 
ed to reconvey the mortgaged premises. 

The main defence (and the only one material to 
this report) was made by defendants 2 and 3, and was 
that in suit 87 of 1873, which was instituted by 
Panchanan Mukerji and his brothers against Klioda 
jannessa Begum, the latter filed a compromise which 
was made a decree of Court on 6th December 1873, by 
which Khodajannessa Begum sold or conveyed her 
equity of redemption in respect of a 9 annas odd 
share in the properties in suit to Panchanan Mukerji 
and his two brothers, and in respect of a 3 annas odd 
share in the same properties to Aran Prokash Gangnli 
in full discharge of their respective mortgage-debts. 
The plea was in effect that the mortgages ceased to 
exist after the compromise. 

The Subordinate Judge held that the terms of the 
razinama or compromise were not incorporated in, 
and could not be considered as a part of the decree 
made in suit 87 of 1873, and that not being registered 
or stamped, that document could not affect immove- 
able property; that the fact that the parties had 
acted on the agreement contained in the 
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a conveyance and reconveyance no proprietary title 
could or did pass to the properties in suit ; and that 
the possession of the defendants and their prede- 
cessor in title had not been adverse, and the claim 
to redeem was not affected by limitation. The 
Subordinate Judge held therefore that the mortgage 
of 1848 varied by the agreement of 14th November 
1870 was still subsisting, and that the plaintiffs were 
entitled to redemption both in regard to it and to the 
mortgage of 4th April 1871 ; and made a decree accord- 
ingly to that effect. 

An appeal by the defendants 2, 8 and 4 was heard 
by the High Court (Chitty and Carnduff JJ.j who 
held that the mortgages of 1848 and 1871 were extin- 
guished by the agreement and compromise of 1873 
upon which the suit 87 of 1873 was based, and that 
the right to redeem was therefore also extinguished. 
Owing to their decision on this point, the High Court 
thought it unnecessary to decide any other question. 
A decree was therefore made allowing the appeal, and 
dismissing the suit with costs. 


On this appeal, 

De Gruyther, K.G., and B. Dubs, for the appellants, 
contended that the document of compromise of 26th 
November 1873 was, being unregistered, not admissible 
in evidence, and so far as it related to the mortgaged 
properties in suit, it was of no effect to pass any title 
to them. Reference was made to Pranal Anni v. 
Lakshmi Anni (1) and Gurdeo Singh v. Chandnka 
Singh (2). The terms of the compromise were not 
incorporated into the decree. No transfers or convey- 
ances were ever executed as contemplated by the com- 
promise, and the title to the properties dealt with in 


(1) (1899) IMLR. 22 Mad. 508, 513 ; (2) (1907) I. L. R. 36 Calc. 193. 
L. R. 26 I. A. 101, 105. 


VOL. XLII.] CALCUTTA SERIES. 


811 


it were not completed. Tlie execution of the decree 
on the compromise was barred by lapse of time. The 
High Court wrongly held that oral evidence was 
admissible to prove that the equity of redemption 
in the properties in suit was released by Khodajan- 
nessa Begum. Section 92 proviso (4) of the Evidence 
Act (I of 1872) made it inadmissible for that purpose. 
There was, it was submitted, no evidence to show that 
Khodajannessa did anything to extinguish the mort- 
gages in suit, or that she treated them as having been 
extinguished, the onus of proof of which lay on the 
respondents. Her acts would not give any title, and 
any conduct of hers, so long as it was not sufficient to 
release the equity of redemption, would not bar the 
right to redeem : Khiarojmal v. Daim (1). 

Upjohn , K. C., and A . M. Dunne , for the 1st. 2nd and 
4tlx respondents, contended that the right to redeem 
the properties in suit had been extinguished both by 
the acts of the parties and also by tlie decree of the 
Court in the litigation of 1873. Registration was not 
required for a document evidencing the fact that an 
agreement had been come to between Khodajannessa 
and the mortgagees. Before the Transfer of Property 
Act came into force in 1882 no writing was necessary 
to convey ; and under section 18 of the Regis- 
tration Act IX of 1871, which was the Act in .force 
when the agreement of compromise was made, the 
registration of such an agreement was optional. The 
agreement of compromise was good evidence of what 
the parties had orally agreed to. [Lord Dunedin. 
On the assumption that the decree on the compromise 
does not avoid the necessity for registration, what is 
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the effect in equity of the acts of the parties on the 
transaction ?] The acts of the parties founded on and 
in accordance with the agreement of compromise 
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would get rid of the defect caused by the absence of 
registration: Maddison v. Alderson (1) and .Rose v. 
Watson (2). No conveyances were executed, but they 
were unnecessary, for the arrangement was carried 
out by the parties, and complete effect was given to it. 
[Lord Dunedin. Section 92 proviso (4) of the Evidence 
Act makes an oral agreement to rescind or modify a 
registered mortgage inadmissible in evidence.] The 
agreement of compromise did not modify or l’escind 
the mortgages : it stated the terms on which the mort- 
gages should be paid off, and the property pass to the 
mortgagors, and that arrangement was carried out, 
and the conduct and acts of Khodajannessa showed 
that she understood that the mortgage of 1848 was 
extinguished. All parties acted under the agreement; 
nothing was done that modified or rescinded the mort- 
gage; and section 92 of the Evidence Act was not 
applicable. The agreement had been acted on ever 
since 1873. 

De Grui/ther, K. C., called upon, said he had nothing 
to add. 

The judgment of their Lordships was delivered by 

Lord Shaw. This is an appeal from a judgment 
and a decree of the High Court of Judicature at Fort 
William in Bengal, dated the 16th June 1909. That 
judgment was pronounced upon and reversed a judg- 
ment and decree of the Second Subordinate Judge of 
the 24-Parganas dated the 31st August 1908. 

The object of the suit is for the redemption of tw T o 
mortgages dated 22nd July 1848 and 4th April 1871. 
The defence which has been sustained is that the 
right to redeem was extinguished many years ago, in 
circumstances which will now be mentioned. 

(1) (1883) L. It 8 A. 0. 467, 474, 475. i2) (1864) 10 H. L. 0. 672. 
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Many of the facts of the case are comprised in a 1914 
chapter which may be said to have definitely closed in Mahomed 
the year 1873 ; and it is accordingly unnecessary to Mosa 
narrate them in detail. After the 3818 mortgage was abhors 
granted by one Eazlul Karim, his wife Khodajaunessa 
obtained from him a conveyance of her husband’s 
zemindar} 7 as a gift in lieu of dower. This occurred 
in 1850. In 1851 she began proceedings for redemp- 
tion of the mortgaged properties. Many and various 
legal steps took place in that decade, and from at least 
the year 1863 no record remains of any proceedings 
in the suit. It is admitted that no useful light can 
now be thrown upon that litigation, — which, in any 
view, appears never to have been determined. 

In 1870 a certain agreement was executed by 
Khodajannessa Begum and three sons of one Ram 
Oliund Mukerji in reference to the 1848 mortgage. A 
sum was fixed as the principal due and another sum 
as interest due, and arrangements were made for pay- 
ment by yearly instalments and for management of 
the property and the like. 

On 4th April 1871 the second mortgage was granted. 

In 1873 differences, however, arose between Khodajan- 
nessa and the mortgagees, and a suit was brought by 
Ram Chund Mukerji’s three sons to enforce against 
the agreement come to. This suit was compromised. 

On 26th November 1873 Khodajannessa entered into a 
razinama, or agreement of compromise, which razi- 
nama was signed by the plaintiffs. Wliat happened 
under it may be expressed in Khodajannessa's own 
words in evidence given by her. in a litigation in 1875, 
and printed on the record. In that suit on 30th April 
she testified as follows : — 



I 



“The suit in the 24.Parganas Court was settled and a solenama 
executed*by the three brothers, a deed of compromise, what is termed a 
razinama and satinama. On ray agreeing to execute a conveyance of the 
12 annas share to the three brothers, it was settled. The three brothers 
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and myself all agreed and made the settlement. I spoke to all the three 
brothers on the subject of that settlement.” 

The razinama contains a full narrative ot the 
transactions with the property mortgaged, and of the 
financial embarrassments which had occurred. It 
appeared, as was the fact, that after the death of the 
putnidar of the property the realisation of the rents 
had come under the charge of the Court of Wards. 
And the true point so far as the present litigation 
is concerned, of the razinama was this, that it was 
arranged that from the year 1874 onwards the realisa- 
tion of malikhana profits should be as follows:— 
To the plaintiffs in that case and Arun Prokash 
Ganguli “ the malikhana profits in respect of 12 
annas, 7 gundas, 2 karas, 1 kag share and the Collec- 
torate revenue both amounting to Rs. 27,886-7-10 as 
per account given above, and I shall realise the profits 
in respect of the remaining 3 a anas, 12 gandas, 1 kara, 
3 kags share and Collectorate revenue both amounting 
to Rs. 8,013-8-10 kist by kist according to the terms 
of the kabuliyat.” The other parties named were to 
get their names registered in the Collectorate. These 
parties, it may be mentioned, had expressly “ con- 
sented to such arrangement and released the said 
taluks and all the properties covered by the mortgage 
deed to me free from the liability for the debt.” 

It is impossible to read this razinama without 
concluding that the mortgage debts were to be thence- 
forward for ever extinguished, that the property itself 
was to be divided among the parties in specific shares, 
and that with regard to one share — set forth as 
3 annas, 12 gundas, 1 kara and 3 kags — it was to 
become and be dealt with by Kliodajannessa as her 
separate property disburdened of debt. The remainder 
of the 16 annas was also to be similarly and separate- 
ly owned and enjoyed. 
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The concluding prayer of the razinama was : — 1914 

“ That the Court may be pleased to decide the suit declaring that the Mahomed 
plaintiffs shall get the amount claimed to their satisfaction in the manner Musa 
stated above.” Aghobe 

The razinama was accordingly produced to the 
Court, which pronounced upon it as follows : — 

u Ifc is, therefore, ordered that the suit be decided in pursuance of the 
terms of the razinama, and that the suit be struck off from the list of 
pending cases/’ 

The point which is made against giving effect 
to this compiomise is that a conveyance was not 
made by Khodajannessa in completion of the contract 
of purchase narrated in the razinama. This is true. 

But no written conveyance by the Law of India was 
at the date of that transaction necessary, the Transfer 
of Property Act not being passed until the year 1882. 

But even if a transfer in writing had from a con- 
veyancing point of view been omitted, or if some 
other formal defect had occurred, their Lordships 
are of opinion that this would have been unavailing 
to the appellants in the attempt made in the present 
suit to redeem the mortgages. For the points against 
opening up the transaction are manifold, and are in 
their Lordships’ opinion conclusive. The compromise 
has been acted upon by all the parties to it, and by 
their successors in title from that date to this. The 
suit was dropped, the division of shares of the property 
was made, and it may be said generally that from 
its date until the date of Khodajannessa’s death in 
the year 1890, and, indeed, from that date until the 
present time, the property has been managed upon the 
footing of that division, of the extinction of the mort- 
gage debts, of the division of the disburdened pro- 
prietary interests in the shares set forth in the ' 
compromise, and of the receipt and enjoyment of rents 
and profits accordingly. The detail need not be given. 




INDIAN LAW REPORTS. [VOL XLIl 


As to Khodajanuessa herself, her own view is set forth 
in her evidence as already given. A striking instance 
of her approbatory acting, or homologation, may be 
mentioned. In the same year, 1875, she executed a 
mortgage for her own 3 annas share, and in this 
deed she recites at length the whole transactions, 
the separation into shares and so forth. 

Transactions of mortgage, sale, etc., have been also 
carried oat by the other sharers with reference to their 
properties. And, in short, it may be said that for 
a period of between 30 and 40 years prior to the 
initiation of this suit the rights of all parties have 
been dealt with precisely upon the same footing as 
if Kliodajannessa had made an express conveyance 
parting with the equity of redemption, and trans- 
ferring allotted shares of the property itself to the 
mortgagees, and reserving one share to herself. 

In these circumstances their Lordships are of 
opinion that the proposition that the equity of re- 
demption still remains with the representatives of 
Kliodajannessa cannot be maintained. Even if the 
razinama itself was insufficient, yet in their Lordships’ 
view the decree of the Court, to the sufficiency of 
which an objection was taken in argument — was 
obtained upon one footing, and one footing alone, i.e., 
that the parties to the suit had in fact arranged their 
rights in the property in terms of the compromise. 

Their Lordships, .in view of the argument strongly 
pressed upon them, think it right further to say that 
even although the razinama and the decree taken 
together were considered to be defective or inchoate 
as elements making up a final and validly concluded 
agreement for the extinction of the equity of redemp- 
tion, the actings of parties have been such as to 
supply all such defects. To use language common 
from very early times in Scotland, and highly 
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approved in tlie case of Mculdison v. Alderson (1) in 
the House of Lords, it is no doubt true that there is a 
locus penitcntice, that is, “a power of resiling from an 
incomplete engagement, from an unaccepted offer, 
from a mutual contract to which all have not assent- 
ed, from an obligation to which writing is requisite 
and lias not yet been adhibited in an authentic 
shape.” This is the situation where the parties stand 
upon nothing but an engagement which is not final or 
complete. But where the actings and conduct of 
parties are founded on, then in all such cases, to 
use the language of Professor Bell in his Principles* 
section 26, “m inter ventus raises a personal excep- 
tion, which excludes the plea of locus penitcntice. It is 
inferred from any proceedings, not unimportant, on 
the part of the obligee, known to and permitted by the 
obligor to take place on the faith of the contract, as if 
it were perfect; provided they are unequivocably 
referable to the contract and productive of alteration 
of circumstances, loss or inconvenience, though not 
irretrievable.” 

Their Lordships do not think that there is anything 
either in the law of India or of England inconsistent 
with it, but, upon the contrary, that these laws follow 
the same rule. In a suit, said Lord Selborne in 
Maddison v. A Iderson(l) founded on such part per- 
formance (and the part performance referred to. was 
that of a parol contract concerning land) the defend- 
ant is really “charged” upon the equities resulting 
from the acts done in execution of the contract, and 
not (within the meaning of the Statute of Frauds) 
upon the contract itself. If such equities were exclud- 
ed, injustice of a kind which the statute cannot be 
thought to have had in contemplation would follow. 
The Lord Chancellor then enumerates a series of acts 
(l) (1883) L. R. 8 A. C. 467, 475, 476. * 10th Ed. 
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referable to tlie parol contract, and lie adds, “ the 
matter has advanced beyond the stage of contract ; 
and the equities which arise out of the stage which 
it has reached cannot be administered unless the 
contract is regarded.” Many authorities are cited in 
support of these propositions from English and Scotch 
law, and no countenance is given to the proposition 
that equity will fail to support a transaction clothed 
imperfectly in those legal forms to which finality 
attaches after the bargain has been acted upon, From 
these authorities one dictum quoted by Lord Selborne 
from Sir John Strange in Potter v. Potter (1) may be 
here repeated : “ if confessed, or in part carried into 
execution, it will be binding on the parties, and carried 
into further execution as such in equity.” Their 
Lordships do not think that the law of India is incon- 
sistent with these principles. On the contrary it 
follows them. 

A review by their Lordships of the judgment of 
the learned Judges of the High Court of the case has 
convinced them that the facts have been correctly 
appreciated, and they concur with the legal result 
arrived at. 

Their Lordships will humbly advise His Majesty 
that the appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitors for the appellants : T . L. Wilson Co. 

Solicitors for the first three respondents : Burton, 
Yeates § Hart. 


j. v. w. 


(1) (1750) 1 Ves. Sen. 437, 441. 



Appeal from Original Civil No. 68 of 1914. 
(1) (1890) 6 T. L. R. 356. 
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Before Jenkins C.J . , and Woodrojfe J. 

D. N. GHOSE & BROS. 
v . 

POPAT NARAIN BROS.* 


1915 
Jan, 28. 


Practice— -Refer e7ice — Assessment of damages . 

A reference should be directed by the Court to assess damages only 
■when the enquiry would involve questions of detail which it would be 
wasting the time of the Court to investigate. 

Wallis v. Sayers (1) referred to. 

Appeal by the defendants, D. N. Gliose & Brothers, 
from the j ndgment of Chttty J. on exceptions to the 
report of the Assistant Referee. 

On the 28th May 1912 the plaintiffs, Popat Narain 
Brothers, instituted a suit against the defendants D.N. 
Gliose & Bros, being suit No. 537 of 1912 for the re- 
covery of Rs. 7,776-9-6 as damages for non-delivery of 
coal which the plaintiffs bought from the defendants 
under five several contracts, namely (i) Contract No. 90 
dated the 7th October 1911 by which the defendants 
sold to the plaintiffs 900 tons of Lodna rubble at Re. 1-12 
per ton, (ii) Contract No. 91 dated 7th October 1911 
by which the defendants sold to the plaintiffs 1,500 tons 
of Hemtodih rubble at Re. 1-8 per ton, (iii) Contract 
No. 122 dated 30tli November 1911 by which the 
defendants sold to the plaintiffs 200 tons of Gajalidund 
B. B. rubble at Re. 1-12 per ton, (iv) Contract No. 124 
dated the 1st December 1911 by which the defendants 
sold to the plaintiffs 100 tons of Gliusick B. B. rubble 
at Rs. 2-4 per ton, and (v) Contract made on the 16th 
February 1912 by which the defendants sold to the 
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plaintiffs 2,000 tons of Dhurmobund steam coal and 
2,000 tons of Tituria steam coal at Rs. 3-1 1 per ton. It 
was alleged by the plaintiffs that the following quan- 
tities remained undelivered under the several con- 
tracts, namely under contract No. 90, 616 tons 11 cwt., 
under contract No. 91, 737 tons 12 cwt., under Contract 
No. 124, 84 tons 3 cwt., and tbe whole quantity under 
Contract No. 122 and the contract of the 16th February 
1912. 

A decree was made with the consent of the 
parties on the 28th November 1912, on the following 
terms. “ The defendant firm undertakes to deliver the 
balance of coal remaining undelivered under the first 
four contracts except the portion relating to Hem- 
todih coal in respect of which the defendant firm 
undertakes to make up the Hemtodili contract by 
delivering Tituria coal. As to the contract of the 16th 
February that is to be satisfied by delivering to the 
plaintiff firm 1,000 tons each of Dharmabad and Tituria 

coal The terms of the payment of the 

price of the coal under the first four contracts will be 
in accordance with the terms on the contracts. The 
payment of the price of the 2,000 tons under the 
contract dated the 17tli February is to be on the same 
terms. The plaintiff firm to send despatching instruc- 
tions at once and to be entitled to a pro rata share 
of the wagons sent. All deliveries must be completed 

by the 28th February 1913 

The total amount of all the contracts so far as may 
be, is to be delivered by equal monthly instalments, 
that is 3 in December next, ^ in January next and 
£ in February next. Liberty to the defendant firm 
to give increased deliveries in any particular month. 
Each party to bear own costs of this suit.” 

The present suit was instituted by Popat Narain 
Bros, on the 13th February 1913. 




. 


- 
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The plaintiffs alleged that in pursuance of the 1915 
consent decree, they gave despatching instructions p. n. Ghose 
to the defendants for the total quantity of rubble & ® R0S - 
and coal which the defendants had undertaken to Poi>at 
deliver — that during December and January the 
defendants delivered only the following quantities 
of steam coal and rubble namely 216 tons 14 cwt. 
of Dharmabund and 390 tons 11 cwt. of Tituria 
steam coaL, and 106 tons of Lodna rubble. On the 
28th January 1913 the defendants wrongfully repu- 
diated their obligation to deliver any further goods 
under the said decree, the reason being the rise in 
the market price for coal and rubble, and that by 
reason of such repudiation, and the non-delivery of 
the balance of the steam coal and rubble, the plaintiffs 
had suffered loss and damage amounting to Rs. 8,914-11 
calculated on the basis of the market rates prevail- 
ing on the 28th January 1913. The plaintiffs alleged 
they were always ready and willing to take delivery 
of and pay for the goods as provided in the decree 
and that they gave proper instructions and made 
payments in terms of the decree. 

Allowing credit for a particular bill for Rs. 158-3-9 
the plaintiffs claimed from the defendants the sum 
of Rs. 8,755-7-3. 

In their written statement the defendants denied 
that they wrongfully repudiated any obligation, or 
committed any breach of contract and relied on the 
defence that there was a shortage of wagons. They 
alleged that previous to the decree they had deli- 
vered under contract No. 90, 303 tons 4 cwt., and 
since the decree 217 tons 4 cwt. of Dharmabund steam 
coal, 390 tons 11 cwt. of Tituria steam coal and 124 
tons 4 cwt. of Lodna rubble. They denied that the 
plaintiffs had suffered any loss or damage and sub- jj? 

mitted that in any event they could not be made | 
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liable for the entire amount of coal remaining undeli- 
vered on tlie basis of tlie difference between contract 
rates and the rate prevailing on tlie 28tli January 1913. 
The defendants lastly denied that the plaintiffs were 
ready and willing to take delivery of the coal in terms 
of the decree. 

The suit came on for hearing before Fletcher J., 
and, on the 23rd April 1913, the following decree was 
made : — 

u It is ordered and decreed that the farther hearing of this suit be 
adjourned and ‘that it be referred to the Assistant Referee of this Court to 
enquire and report what was the amount of damages suffered by the 
plaintiff firm by reason of the repudiation on the 28th January 1913 by 
the defendant firm of the coutract embodied in tlie consent decree of this 
Court made in suit No. 537 of 1912, and dated the 28th November 1912, 
such damages to be ascertained on the basis of the market rates on the 
28th January 1913 ” 

The plaintiffs filed their statement of facts on the 
18th July 1913, and the defendants their counter state- 
ment of facts on the 6tli August 1913. After several 
adjournments the reference was entered upon on the 
26th February 1914, and the report of tlie Assistant 
Referee was made on the 9th March 1914. Exceptions 
to the report were Hied by the plaintiffs on the 23rd 
June 1914. The exceptions were heard by Ohitty J., 
and on the 7tli July 1914 his Lordship pronounced the 
following judgment : — 

u This matter comes before me on exception to the Assistant Referee’s 
report. The plaintiffs are the excepting party but their Counsel has now 
given up all the exceptions, except one, that is, their objection to the 
Assistant Referee’s finding in respect of a contract for Lodna rubble. In 
their Statement of Facts the defendants put the rate for Lodna rubble at 
Rs. 3-4 per ton. The plaintiffs called some evidence to show that it was 
much higher over Rs. 5 per ton. The Assistant Referee for good reasons 
found that that evidence was of no value, and did not prove any market rate. 
The defendants then called two witnesses, one Behari Lall GanguJv, from 
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and to Dibar and Roy by Messrs. Turner Morrison and Company at the' 
Lodna Colliery in January 1913 at Re. 1-7 or 1-8 per ton. We may take 
it that the general rate of those sales was Re. 1-8. The plaintiff objects 
and I think, rightly objects that this is no evidence of a market rate for 
Lodna rubble, which could be taken into account for assessing the damages 
sustained by the plaintiffs. It is clear from Behari Lairs evidence that 
Messrs. Turner Morrison and Company gave preference in their sales of 
Lodna rubble to the defendants and Dibar and Roy. That being so, the 
rates at which those two firms could purchase at the pit’s mouths from 
Turner Morrison and Company do not represent the rate at which the 
plaintiffs could procure similar coal in the open market. It is plain from 
Behari Lall’s evidence that these two firms had the exclusive right of 
purchasing this coal from Messrs. Turner Morrison and Company. It was 
only, if there was any surplus left over, that it would be sold to outsiders* 
It is incorrect, therefore, to say that the price at which Lodna rubble was 
sold to the defendants and Messrs. Dibar and Roy represented the market 
price of that coal on that date. The defendants in their Statement of Facts 
admitted that the rate at which the plaintiffs could buy was Rs. 3-4, but 
their Counsel argued before the Assistant Referee that this was a mistake 
on their part, and he accordingly adduced the evidence above referred to 
to show that the market rate was lower. I have already said that the rate 
of Re. 1-8 at which sales were made to the defendants and Dibar and Roy 
does not represent the market rate in the sense of being the price obtainable 
in the open market. As to the defendants being bound by this admission, 
they may not be absolutely bound, but it is very cogent evidence against 
them. It appears to me all the more cogent because, when they made it* 
the defendants must have been well aware of the sales at Re. 1-8 to them- 
selves and Dibar and Roy. They cannot escape from the fact. The 
plaintiffs are now willing to accept the rate of Rs. 3-4 admitted by the 
defendants. I order accordingly that this exception be allowed and the 
damages be assessed at the rate of Rs. 3-4 on the 492 tons 7 cwt. As the 
other exceptions have not been pressed I direct that each party do bear their 
own costs.” 

From this judgment the defendants appealed. 

Mr. A. N. Chaudhuri and Mr. B. K. Ghosh, for 
the appellants. 

Mr. B. L. Mitter and Mr. Bhattacharjee, for the 
respondents. 

[For the ■ purposes of this report the arguments of 
counsel are unnecessary.] 
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Jenkins C.J. This is an appeal which arises oat 
of a suit between a vendor and a purchaser of coal, and 
one which should have been disposed of at the trial 
both on the question of liability and on the question 
of damages. However, a reference was directed. 

More than once this Bench has protested- against a 
reference being directed in cases of this nature. I 
wish again to repeat the protest, and I do this in the 
language of tbe Court of Appeal in England, when 
Lord Justice Bowen expressed his desire to protest 
against the melancholy spectacle which the case before 
him xrresented. He said . . ... . “ Cases 

ought only to be referred to other persons to assess 
the damages where the inquiry involved questions of 
detail which it would be wasting the time of the 
Court to investigate.” The opinion so expressed by 
Lord Justice Bowen was shared by Lord Justice 
Cotton and Lord Justice Fry, the latter of whom 
said that “ he had more than once expressed his fears 
lest the practice of directing enquiries should lead to 
two trials when one was sufficient. Sending an action 
to a referee might be necessary in some cases, but as 
a general rule his Lordship objected to the splitting 
up o. the trial into two enquiries— ’irs A as to the 
right, and, secondly , as to the amount of damages. 
This case might have been entirely disposed of by the 
.Judge ” : Wallis v. Sayers (1). We share the opinion 
to which expression is given in Wallis v. Sayers (1), 
and this case amply illustrates the undesirability of a 
needless reference. I have described the nature of 
the suit. It was commenced a long time back there 
was a decree establishing the right in 1913, and we 
are now in 1915 dealing with an appeal on exceptions 
to the Referee’s report as to the quantum of damages. 
I trust that cases of this kind will not be referred to 
(1) (1800) 6 T. L. K 356. 
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the Referee. It is not merely that this is an error of 1915 
procedure, bat where the question is one between a d. m. Ghosh 
seller and a purchaser and the point in dispute xnay & Beos - 
be readiness and willingness to sell, it is obviously of popat 
prime importance to know how the market has gone 

with reference to the contract price. In this case the 

matter went before the Referee. It did not take a Je n k ins-c.J 
very direct course, and I am not clear that the real 
points were properly appreciated, but the result has 
been that the plaintiff has failed to prove the amount 
of damages in respect of this particular coal, Lodna 
rubble, unless he can rely on an allegation in the 
defendant’s Statement of Fact. But that allegation 
was made provisionally. The plaintiff never insisted 
upon it before the Referee as being a correct statement 
of the market rate, and it is obvious from the course 
which the case took before the Referee, that both 
parties gave the go-by to that statement and endea- 
voured to establish by evidence before him what the 
market rate was. The plaintiff has failed to prove 
that the market rate exceeded Rs. 1-12 annas. There- 
fore, I think Mr. Justice Cliitty ought not to have 
interfered with the conclusion of the Referee. 

This appeal is allowed, and the order of Mr. Jn vice 
Cliitty is set aside with costs of this appeal and the 
exceptions before Mr. Justice Cliitty. 


Woodroffe J. I agree. 


Appeal allowed. 


Attorneys for the appellants : B. N. Basu <3- Co. 
Attorney for the respondents: Rajani Mohan 
Chatterjee. 
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Before Chaudhuri J. 


KUNJA LAL BANERJI 


NARSAMBA DEBI 


There is nothing in the Transfer of Property Act (react witti tne. 
Contract Act) to preclude the rule of Damdupat from applying to mortgages 
between Hindus. 

Madhwa Sklhanta Onahini Ni lhi v. Vcnkataramanjulu Naidu (l) not 
followed. 

hi the matter of Hari Loll Mnllich (2), Nandi i Lai Roy v. DJurendra 
Nath Chalcravarti (3), Jeewanhai v. Manor das Laehmondas (4 ), and Sundara- 
hai v. Jayavant (5*) referred to. 

By an agreement dated the 22nd September 1908 
the first defendant, Narsamba Debi, with the know- 
ledge and consent of the second defendant, her 
husband Gopal Chaudar Setty, agreed to sell to the 
plaintiff the house and premises No. 62-1, Machua 
Bazar Street in the town of Calcutta for the sum of 
Rs. 17,000, and on the same day the plaintiff paid to 
Narsamba Debi the sum of Rs. 8,000 by way of earnest 
money, the sale to be completed within a year from 
the 22nd September 1908. It was also further agreed 
between the parties that if Narsamba Debi should 
repay the sum of Rs. 8,000 with interest at 12 per cent. 


Original Civil Suit No. 1039 of 1910. 

;. 26 Mad. 662. (3) (1913) I. L. R. 40 Calc. 710. 

33 Calc. 1269. (4) (1910) I. L. R. 35 Bom. 199 

(5) (1899) I. L. R. 24 Bom. 114. 
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with quarterly rests within a month from the expiry 
of the time limited for the completion of the con- 
veyance, the. plaintiff should not he entitled to claim 
specific performance of the contract. 

On the same date the first defendant with the 
knowledge and consent of the second defendant, her 
husband Gopal Chandar Setty, executed a mortgage of 
the house and premises No. 68-1,- Machuabazar Street 
in the plaintiffs favour. 

The defendant failed to repay the sum of Rs. 8,000 
within the prescribed time or at all, and the plaintiff 
called upon her to execute a conveyance in his favour 
in terms of the agreement. A draft conveyance was 
duly prepared and approved by the first defendant’s 
attorney, and was subsequently engrossed on the 9th 
September 1910 for the defendant Narsamba Debi’s 
signature, but she refused to execute it. 

The plaintiff filed a suit against the defendants 
Narsamba Debi and her husband, Gopal Chandar Setty, 
for specific performance of the contract. 

The suit was heard on the 13th May 1913, when 
a decree was granted in the plaintiff’s favor for the 
specific performance of the agreement. It was also 
ordered that the matter be referred to the Official 
Referee to take an account of the money that was paid 
to the defendant Narsamba Debi by the plaintiff from 
the date of the mortgage (22nd September 1908) up to 
the date of the Official Referee’s report and also to 
take an account of the mouey due on the mortgage 
upon the basis that Rs. 8,000 should be. taken as the 
amount of principal as upon an adjusted account, and 
interest thereon be calculated at the rate provided in 
the mortgage up to the date of the report. 

By his report, dated the 28th July 1914, the Official 
Referee reported that there was due to the plaintiff 
on the 15th July 1914 upon the mortgage the sum of 
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Rs. 8,000 lor principal and Rs. 14,263 for interest 
calculated up to tlie 15th July 1914 with quarterly 
rests. He pointed out that the interest far exceeded 
the principal and disallowed the excess under the rule 
of Damdupat. 

The plaintiff applied for further directions on the 
report. 

Mr. C. 0 Ghose, for the plaintiff, referred to the 
following cases in support of his contention that the 
rule of Damdupat was not applicable to mortgages 
governed by the Transfer of Property Act : Madhiva 
Sidhanta Onahini Nidhi v. Venkataramanjulu 
Naidu (1) and In re Hari Lull Mullick (2). 

The defendants did not appear. 

Cur. adv. vult. 

Ohaudhtjri J. This matter arises upon a conten- 
tion raised on behalf of the plaintiff that the rule of 
Damdupat does not apply to mortgages under the 
Transfer of Property Act. There was a reference for 
accounts upon a mortgage decree in this suit in the 
usual course. Accounts have been taken and the 
Official Referee has made his report disallowing 
interest exceeding the amount of principal applying 
the rule of Damdupat. It was contended before me 
on the strength of Madh va Sidhanta Onahini Nidhi 
v. Venkataramanjulu Naidu (1), that the rule of 
Damdupat does not apply. The question has not 
so far come up for decision in this Court. In In 
the matter of Hari Lall Mullick (2), the point was 
raised but not decided. It was held in that case 
that an order admitting a creditor’s claim was tanta- 
mount to a decree, and as such put an end to the 
contractual relationship between the parties.' The 

(1) (1903) I. L. It. 26 Mad. 662. (2) (1906) I. L. It. 33 Calc. 1269. 
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very same principle has been acted upon, in the case 1915 
of Nanda Lai JRoy v. Dhirendra Nath GhakravartiiY). k Cnja l al 
I n the Bombay case of Jeewanbai v. Manordas Banerji 
Lachmondas (2), the learned Judge held that the rule Narsamba 
of Damdupat was applicable. I find, however, tliat in • Debi ~ 
that case 26 Madras was not cited. The current of Chaudhuri 
decisions in the Bombay Court has been that the rule J ‘ 
of Damdupat does apply : see the case of Sundarabai 
v. Jayavant Bhikaji Nadgoivda (3). 

In this Court the uniform rule, so far as 1 know, 
has been to disallow as between Hindus interest larger 
than the amount of principal in making up a mortgage 
account. As a Court of first instance I am not 
prepared to follow, under the circumstances, the 
Madras case of Madhwa Sidhanta (4). It seems to me 
that in that case the learned Judges have overlooked 
the provision of section 4 of the Transfer of Property 
Act, taken with section 87 of the Contract Act. It is 
conceded in the Madras case that in the Contract Act 
provision has been made for the application of the rule 
of Damdupat. Section 4 of the Transfer of Property 
Act provides that the chapters and sections of that 
Act which relate to contracts shall be taken as part 
of the Contract Act. I, therefore, confirm the report 
made by the Referee and disallow the contention 
raised. 


Attorneys for the Plaintiffs : B. N. Basil # Go. 
Attorney for the first Defendant : P. N. Sen 
Attorney for the second defendants B. C. Hasra. 


(1) (1913) I. L. R. 40 Calc. 710. (3) (1899) I. L. R. 24 Bom. 114. 
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LETTERS PATENT APPEAL. 


Before Jenkins C.J. and Woodrojfe J. 

AHID KHONDKAR 

v. 

mah&ndra lal de.* 

Review — Application for review <m ground of discovery of new matter or 
evidence — Appeal — u Strict proof” meaning of — Civil Procedure Code 
(Act XIV of 1882) ss. 626 cl. (ft), 629 — Civil Procedure Code ( Act V 
of 1908) 0. XLVII , rr. 4 (2) (ft). 7 (2) (ft). 

In section 626 of the Code of 1882 “strict proof” does not mean 
proof that convinces the Appellate Court, but that there must be legal 
proof adduced before the Court that lias to deal originally with the question 
o t’ gra n ti n g a review. 

The whole scheme of the Act recognises that with proper safeguards 
the Court of first instance is the proper Court to determine whether or not 
there should be a review, but that before a review is granted those safe- 
guards must be observed. 

Per Jenkins C.J. “Proof” ordinarily has one of two meanings ; 
either the conviction of the judicial mind on a certain fact, or the means 
which may help towards arriving at that conviction: the use of the word 
“ strict ” points to the second of these two meanings ; and “ strict proof ” 
means anything which may serve directly or indirectly to convince a Court 
and has been brought before the Court in legal form and in compliance with 
the requirements of the law of evidence. It is formality that is prescribed 
and not the result that is described. 



A 


Per Woodroffe J. Cl. (6) of sub-s. ( 1 ) of rule 7 of 0. XLVII of the 
new Code does not refer to the weight or sufficiency of the evidence. If the 
legal formalities are observed it is no objection that the probative force of 
evidence legally taken appears to be different to the Appellate Court from 
what it appeared to the Court granting review. 

“ Strict proof ” means proof according to the formalities of law. It 
does not refer to sufficiency of proof in securing a particular conviction. 

Whether the proof is according to law or not is within the jurisdiction 


* Letters Patent Appeal No. 26 of 1911, in Appeal from Appellate Decree 
No. 1181 of 1909. 
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of the Appellate Court to determine ; the question of sufficiency of evidence *915 
is for the Court admitting the review. Ahid 

Gy an and Asram v. Bepin Mokun Sen (1), Bhyrub Chunder Surmah Khondkar 
Chowdhuri v. Madhub Chunder Surmah (2), Chunder Churn Auggrodany v. 

Loodunram Deb ( 3), Koleemooddeen Mundulv. Heerun Mundul (4) referred La^De^ 


Letters Patent appeal by Ahid Khondkar and 
others, the principal defendants, from the judgment 
of N. R. Chatterjea J. 

One Mahendra Lai De and others brought a suit for 
arrears of rent at the rate of Rs. 80 per annum in 
the first Court of the Munsif at Katwa against Ahid 
Khondkar and others. At the first trial the suit was 
decreed at that rate on 21st March 1907. The defend- 
ants then filed an application for review under sec- 
tion 623 of the Code of Civil Procedure on the ground 
that they could not file certain rent receipts -when 
the case was taken up as they had forgotten that those 
documents had been filed in a previous suit and that 
they came to know of it from the cross-examination 
of one of the defendants in this suit. The learned 
Munsif admitted the application for review, holding 
that the petitioners ( i.e ., the defendants) had sufficient 
cause for not producing the documents when the case 
was heard and that those documents were not within 
their knowledge after the exercise of due diligence, 
and could not be produced at the time. The learned 
Munsif forthwith reheard the case, and, on the 
27th November 1907, decreed the suit at the rate 
admitted by the defendants, after setting aside the 
former decree. The plaintiffs on appeal to the Addi- 
tional Subordinate Judge of Burdwan objected to the 
order admitting the review and also to the decree 
passed after the admission of the review. The lower 

(1) (1895) I. L. R. 22 Calc. 734. (3) (187(5) 25 W. R. 324. 

(2) (1873) 11 B. L. R. (F. B.) 423 : (4) (1875) 24 W. R. 186. 

20 W. R. 84. 


k i : ; A. J •>' ' 
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Appellate Court by its judgment, dated 4tli March 1909, 
held that the order of the Court of first instance 
admitting the review was ultra vires as, in its opinion, 
the defendants had failed to prove their allegations, of 
which there was not, in consequence, any strict proof 
as required by section 626, and revived the decree of 
the 21st March 1907. The defendants then preferred a 
second appeal to the Hon’ble High Court, which was 
dismissed on the 3rd January 1911 by Mr ‘Justice 
N. R. Chatterjea who was of opinion that the lower 
Appellate Court had power to decide whether the 
defendants had strictly proved their allegations. The 
defendants, thereupon, preferred this appeal under 
section 15 of the Letters Patent. 


Bobu Jnanondra Nath Sarkar, for the appellants. 
The Court of first instance gave the plaintiffs a decree 
in full against the defendants and then modified it 
after granting my application for review. On appeal 
by plaintiffs the lower Appellate Court restored the 
original decision after setting aside the order passed 
on x’eview. I submit this is illegal. 

[Jenkins C.J. Did the lower Appellate Court pro- 
ceed on the merits ?] 

Yes. In this Court Mr. Justice N. Ii. Chatterjea 
has upheld the action of the lower Appellate Court. 
But section 629 of the old Code of Civil Procedure 
allows an appeal only when the review is granted, 
one of the grounds being that it was granted in con- 
travention of the provisions of section 626. According 
to Mr. Justice N. R. Chatterjea’s decision there would 
be an appeal in every case of review on the ground 
that the allegations had not been strictly proved. 
[Reads ss. 624, 626 and 629 and comments thereon.] In 
the present case the court of first instance when grant- 
ing the review has acted according to the provisions of 
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section 626, in that it was satisfied that there was strict 1 915 

proof of the allegations made in the application for Am ' B 

review and this finding was no doubt arrived at upon Khondkar 

t*. 

the evidence produced into proof of the allegations. Mahendra 
I submit that the Appellate Court could not enter IjAL Dp " 
into the sufficiency of the evidence and give a 
different judgment, upon the same evidence, as to the 
question whether there was strict proof of the allega- 
tions in the petition of review. The Court of first 
instance believed the evidence, the Appellate Court 
disbelieved the same evidence and in consequence 
thereof the Appellate Court thought that the trial 
Court acted without jurisdiction in admitting the 
review. I submit he is wholly wrong. Further, if 
the Appellate Court be allowed to interfere with the 
sufficiency of the reason, or weight of evidence, given 
or attached by the trial Court then the applicant in 
whose favour the decree after review was passed will 
be deprived of the right of appeal against the original 
decree. If the opinion of Mr. Justice N. R. Chatterjea, 
be upeld it will rather impede the administration of 
justice and work out injustice' to the party benefited 
by the admission of the review, as he cannot file any 
appeal against the first decree superseded thereby; 
nor could he simultaneously with the prosecution of 
the review proceedings go on with an appeal against 
the decree prior to review; and if be could, and 
succeeds therein he has no need to go on with the 
appeal. 

I therefore submit that the order passed on the 
application for review under this section is final, in 
both cases when the order rejects the application or 
admits the application after observing the formalities 
enumerated in section 626 ; and in the present case the 
Court admitting the review has not acted in contra- 
vention of the requisite formalities. 


j 
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[Jenkins C.J. Does section 588 contain any provi- 
sions for an appeal from an order granting a review?] 
No. Bat cl. (w) of r. 1 of 0. XLIII of the new Code 
does. 


[Woodroffe J. What is the meaning of “strict 
proof ” ?] 

The legal evidence given before the Court in 
support of the allegations in the application for 
review: see Bhyrub Chunder Surmah Chowdhuri 
v. Madliub Chunder Surmah (1; and Kessowji Issur 
v. The Great Indian Peninsula Railway Co. (2) as to 
s. 629. Regarding the finding of the lower Appellate 
Court as to want of jurisdiction of the Court of first 
instance, see the decision of Jenkins C.J. and Mooker- 
jee J. in the Letters Patent Appeal of Sheikh Sadar- 
uddin v. Sheikh Ekramuddin (3). If the Court of 
first instance had no jurisdiction, the plaintiff instead 
of appealing to the lower Appellate Court, should 
have come direct to the High Court under section 115 
of the Code. 

BabuSiva Prasanna Bhattacharji, for the respon- 
dent. When there is an appeal provided by section 
629, the Appellate Court has power to enter into the 
merits of the order or judgment granting the review, 
and has power to form any opinion or come to any 
conclusion as to whether there was strict proof of the 
allegations made in the application for review accord- 
ing to its own view. I submit that the ruling in 
Bhyrub Chunder Surmah Chowdhuri v. Madhub 
Chunder Surmah{ 1) is iu my favour, because it directs 
that there should be an enquiry into and strict proof 
of the allegations. The Appellate Court is therefore 

(1) (1873) 11 B. L. R. (F. B.) 423 ; (2) (1907) I. L. R. 31 Bom. 381 ; 

20 W. R. 84. L. R. 34 I. A. 115. 

(3) (1913) 18 C. W. N. 22, 24. 


strict 


review 
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the proper Coart to decide on appeal whether there 19,5 
was any sncli strict proof or not. Ahid 

[Jenkins C.J. What is the meaning of the word Khondkak 
“ proof ” ?] Mahendra 

“ Proof” means the evidence that induces the Court Lal De- 
to form a conviction as to any matter. 

The appeLlant was not called upon to reply. 


Jenkins C.J. This is an appeal under the Letters 
Patent from a judgment of Mr. Justice hfalini. Ranjan 
Chatterjea, before whom the case came by way of 
appeal from an appellate decree. The question that 
arises is as to the competence of an Appellate Court 
to question the propriety of a review granted by the 
Court of first instance, on the ground that the evi- 
dence in support of the application should not have 
been believed. 

This suit is one for rent, and in the first instance 
it was decided adversely to the defendants’ contention. 
The defendants as a result of what appeared in the 
course of the trial, became aware of some new and 
important matter or evidence, and as a result of that 
made an application to the Court of first instance for 
a review. The review was granted. It was granted 
because it appeared to the Court that there was strict 
proof of the allegation of the discovery of new and im- 
portant matter or evidence not within the knowledge 
of the applicant and because that strict proof con- 
vinced the Court of first instance. The result was that 
the review having been granted, the case was re- heard 
and a decree passed favourable to the defendants. 
From that decree an appeal was preferred by the 
plaintiffs, who objected not only on the merits, but on 
the ground that the review should not have been 
granted. The lower Appellate Court has dealt with 
the second of these contentions and has held that the 
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review was ultra vires or beyond the jurisdiction of 
the Court of first instance, so that the first decree was 
restored. The position of the defendants became this : 
that the decree in their favour was set aside and the 
first decree stood without their having any right to 
appeal therefrom. From this decree of the lower 
Appellate Court there was an appeal to this Court 
which was heard by Mr. Justice Nalini Ranjan 
Chatterjea to whom it appeared that the decision of 
the lower Appellate Court was correct: and it is in 
these circumstances that the matter now conies before 
us by way of appeal under the Letters Patent. 

The propriety of the course adopted by the learned 
Judge of first instance in granting the application for 
review, is to be determined by reference to the provi- 
sions of the old Code, which are substantially repro- 
duced, though with a slight variation in the present 
Code. Section 623 permits an application for a review 
of a judgment and provides that it may be made by 
any person considering himself aggrieved who from 
the discovery of new and important matter or evidence 
which after the exercise of due diligence was not 
within his knowledge or could not be produced by 
him at the time when the decree was passed-or order 
made desires to obtain a review of the decree passed 
or order made against him. It is only with that part 
of the section that we are now concerned. Section 624 
provides that “except upon the grounds of the dis- 
covery of such new and important matter or evidence 
as aforesaid or of some clerical error apparent on the 
face of the decree, no application for a review of judg- 
ment other than that of a High Court shall be made to 
any Judge other than the Judge who delivered it.” 
Section 626 provides that “ if it appears to the Court 
that there is not sufficient ground for a review, it shall 
reject the application. If the Court be of opinion 


Ifllpjfi ■ i . 


YOL. XLII.] CALCUTTA SERIES. 


837 



that the application for the review should be granted 1915 

it shall grant the same, and the Judge shall record 

with his own hand his reasons for such opinion : Khondkar 

V, 

Provided (a) no such application shall be granted with- mahendra 
out previous notice to the opposite party to enable Lal De - 
him to appear and be heard in support of the decree a Jenkins C.j. 
review for which is applied for ; and (b) no such appli- 
cation shall be granted on the ground of discovery of 
new matter or evidence which the applicant alleges 
was not within his knowledge or could not be adduced 
by him, when the decree or order was passed, without 
strict proof of such allegation ; and (c) an application 
made under section 624 to the Judge who delivered 
the judgment may, if that Judge has ordered notice to 
issue under proviso (a) to this section, be disposed of 
by his successor.” It is only necessary now to refer 
to section 629, which provides that “ an order of the 
Court rejecting the application shall be final ; but 
whenever such application is admitted the admission 
may be objected to on the ground that it was — (a) in 
contravention of the provisions of section 624, (&) in 
contravention of the provisions of section 626, or (c) 
after the expiration of the period of limitation pre- 
scribed therefor and without sufficient cause. Such 
objection may be made at once by an appeal against 
the order granting the application or may be taken in 
any appeal against the final decree or order made in 
the siiit.” No provision is made in section 588 of the 
old Code for an appeal from order in the case of an 
order granting a review ; and the power to appeal such 
as it is rests on section 629 alone. It is in that respect 
that there is a slight difference between the old and 
the present Code. 

The view taken by Mr. Justice Chatterjea in affirm- 
ing the lower Appellate Court is that “ strict proof ” 
means proof that convinced the lower Appellate Court, 
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1915 and it is on that ground, and on that ground alone, that 
T the result can be affirmed. In my opinion, this is not 

Khonmvar the true view of the provisions of this chapter relating 
Mahendra to review of judgments. The word “ proof ” ordi- 
Lal de. nnrily has one of two meanings : either the conviction 
Jenkins O.J. of the judicial mind on a certain fact, or the means 
which may help towards arriving at that conviction. 
The use of the word “ strict ” seems to me to point to 
the second of these two meanings, and “ strict proof,” 
in my opinion, means anything which may serve di- 
rectly or indirectly to convince a Court and has been 
brought before the Court in legal form and in compli- 
ance with the requirements of the law of evidence. 
It is formality which is prescribed and not the result 
that is described. This, I think, is apparent from the 
whole scheme of this chapter on review. For instance* 
we find on one side that the rejection of an application 
for a review is final. There is no enquiry into the 
merits. On the other hand, we find that the granting 
of a review is not final ; and, as I read the chapter, it 
means this, that when a review is granted certain for- 
malities have to be observed— formalities designed to 
secure that the applications fo. review should not be 
too readily and thus improperly granted. An exami- 
nation of section 629 appears to me to support that 
view. It limits the grounds on which objections may 
be taken to the admission of a review ; and the first 
ground described shows that an objection may be 
taken when the admission has been in contravention 
of the provisions of section 624, that is to say, it has 
been made to a Tribunal that has no power to grant it. 
Passing over for a moment section 629 (6) we find that 
i another objection allowed by section 629 (c) is that the 

application is made after the expiration of the period 
of limitation prescribed therefor, and without sufficient 
cause. Then we come to the only other objection, 
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j which is that it is in contravention of the provisions 1915 

f of section 626 ; and section 626, so far as it relates to ahid 

| this topic, requires that there should be strict proof of Khondkab 

| the allegation. That appears to me to mean that there mahendra 

I must be proof adduced before the Court that has to deal L aIj D e - 

; originally with the question of granting a review. Jenkins C.J. 

Where there has been placed before that Court such 
evidence or other mode of proof as the law requires 
1 and permits, I cannot think that it was intended that 

on appeal under section 629 it was to be open to the 
Appeal Court to say though there has been legal evi- 
dence, and in that sense strict proof, that proof did not 
convince it though it convinced the Judge w r ho heard 
the witnesses, and therefore the application and the 
order granting the review were ultra vires and beyond 
the competence of the Court. That would bring into 
litigation* fresh elements of chances and speculation. 

\ I think that the whole scheme of the Act recog- 

1 nises that with proper safeguards the Court of first 

[ instance is the proper Court to determine whether or 

not there should be a review, but that before a review 
is granted those safeguards must be observed. These 
safeguards have been observed in this case. I, tliere- 
; fore, think that the judgment of Mr. Justice Chatterjea 

is erroneous and must be set aside and also the 
decree of the lower Appellate Court. The case must 
therefore go back to the lower Appellate Court to be 
re-heard on the merits. The appellants before us are 
entitled to all t lie costs in the High Court. 

Woodkoffe J. The learned Subordinate Judge has 
held that an Appellate Court can consider whether 
there was strict proof of the allegations on which an 
application for a review was made. Assuming for the 
sake of argument that this is so, a question arises— 

' what is the meaning of strict proof ? The Subordinate 
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Judge was in effect of opinion that though the evi- 
dence was presented with strict formality, he could 
reject it as not being strict, because in his opinion it 
was insufficient, that is, lacking sufficient probative 
force in his eye to establish the allegations of the 
party applying for a review. I do not think this is 
correct. The term “strict” refers in this section, 
in my opinion, to formalities. Thus the section 
requires that formalities of law should be observed 
such as issue of notices, taking of evidence on oath 
or affirmation, legal proof of documents, cross-exa- 
mination so forth. If such legal evidence be want- 
ing objection may be made in appeal under Order 
XL VII, rule 7. This rule does not, I think, refer to 
the weight or sufficiency of the evidence. If the 
legal formalities are observed it is no objection that 
the probative force of evidence legally taken appears 
to be different to the Appellate Court from what it 
appeared to the Court granting review. In the present 
case the evidence was legally taken, but the Appellate 
Court disbelieved the evidence. The latter, after criti- 
cising the evidence, says that he disbelieves it ; and 
because the first Court did believe it held that it was 
acting ultra vires. As an instance of the nature of 
the ground upon which the lower Appellate Court 
proceeded I may refer to the following passage in his 
judgment: “Then it is not at all likely that the 
defendants would forget all about their own rent 
receipts which they had filed in a previous suit 
regarding this very property. I therefore disbelieve 
their story.” “Strict proof” in my opinion means 
proof according to the formalities of law. It does not 
refer to sufficiency of proof in securing a particular 
conviction. Thus an appeal has been allowed where 
the Judge has not recorded his reasons for granting an 
application for a review [see the case of Qyanund 
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Asram v. Bepin Mohun Sen (1) ] or where he granted 
a review without enquiry or proof that the evidence Ahid 
was not within the knowledge of the applicant at the Khondkar 
hearing or could not be adduced by him before the mahendra 
decree was passed [see the case of Bhyrub Chunder LalDe. 
Surmah Chowdhuri v. Madhub Chunder Surmah (2)] : Woodroffe 
or where by going through the evidence a second time J - 
the Judge might come to a different conclusion [ see 
the case of Chunder Churn Anggrodany v. Loodunram 
Deb (3) ] ; or merely to enable the case to be re-argued 
[see the case of Koleemuddeen Mundul y. Heerun 
Mundul (4) ]. In all these cases there was an absence 
of due formalities required by law. Whether the 
proof is according to law 7 or not is within the juris- 
diction of the Appellate Court to determine. The 
question of sufficiency of evidence is for the Court 
admitting the review. I may add here that the result 
of holding otherwise would be to affirm a judgment of 
a Judge in whose opinion it was erroneous. I therefore 
agree with the order passed by the Chief Justice. 

G. s. Appeal allowed : case remanded. 

(1) (1895) I. L. R. 22 Calc. 734. (3) (1876) 25 W. R. 324. 

(2) (1873) 11 B. L. R.(F. B.) 423 ; (4) (1875) 24 W. R. 186. I 
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FULL BENCH. 


April 12 . 


Before Jenkins C.J., Woodroffe , Mookerjee, Eolmwood and 
D . Chatter jee JJ . 

RUP KISHORE LAL 


NEMAN BIBI.* 

Transfer — Transfer by District Judge of particular case to Additional Judge 

—Civil Courts Act (XII of 1887), ss 8 subs. (2), 22, subs. (2)— 

Probate and Administration Act(V of 1881), ss. 3, 51, 53. 

It is competent to a District Judge to transfer a particular case to an 
Additional Judge under the provisions of sub-s. (5) of s. 8 of the Civil 
Courts Act of 1887. 

Reference to Eull Bench by Mookerjee and 
Beaclieroft JJ. 

Appeal by Rup Kishore Lai, the objector. 

This appeal was bled against the decree of Moulvi 
Ali Ahmed, Additional District Judge, Shahabad, 
dated the 9th March, 1914, made in a proceeding for 
grant of Letters of Administration with a copy of the 
will annexed to the estate of one Musammat Mohnn 
Koer, deceased. The facts appear fully from the 
following Order of Reference : 

14 This appeal is directed against the grant of Letters of Administration, 
with a copy of the will annexed, to the estate of one Mussammat Molmn 
Koer. The application was presented to the District Judge on the 16th July 
and registered in his Court on the 1st August, 1913. After various inter- 
locutory orders to which reference is not necessary for our present purpose, 
the case was transferred to the Additional Judge for disposal on the 18th 
December, 1913. The record does not show that any objection was taken to 
the order of transfer or to the trial of the case by the Additional Judge, but 
it has been stated before us that an objection was taken verbally and was 

° Reference to Full Bench in Appeal from Original Decree, No. 107 
of 1914. 
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overruled. It is immaterial, however, whether such objection was taken or 
mot, because the question is one of jurisdiction, and if the order of transfer 
was made without jurisdiction and if the Additional Judge was incompetent 
to try the case, it is open to the appellant to challenge the legality of his 
order on that ground. 

On behalf of the appellant it has been contended that, under s. 51 
of the Probate and Administration Act, the District Judge alone has juris- 
diction in granting Letters of Administration in all cases within his district. 
The expression u District Judge ” is defined in s. 3 of the Probate and 
Administration Act to mean the Judge of a principal Civil-Court of original 
jurisdiction. An Additional Judge is prima facie a Judge of this description. 
Our attention is invited, however, to s. 8, sub-section ( 2 ) of the Bengal 
Civil Courts Act, 1887, which provides that an Additional Judge appointed 
under sub-section (f) shall discharge any of the functions of a District 
Judge which the District Judge may assign to him, and in the discharge of 
those functions, he shall exercise the same powers as the District Judge. 
The appellant argues that as the District Judge transferred only this particular 
case for trial to the Additional Judge, and did not assign to him his func- 
tions as a District Judge in respect of any specified class of cases,' the Addi- 
tional Judge was not competent to hear the case. In support of this conten- 
tion, reliance has been placed upon the decision in Mahomed Musa v. Abul 
Eassan Khan( 1), which apparently supports the argument of the appellant. 
The view taken in this case, however, is opposed to that adopted in the case 
of Bakal Chandra Tewari v. The Secretary of State for India in Council (2). 
In that case it was contended on behalf of the appellant that, under s. 8 
of the Bengal Civil Courts Act, the District Judge had power only to assign 
certain functions to the Additional District Judge, that is to say, that he 
could assign to him particular classes of cases, but could not transfer to him 
any particular case for decision. Rampini J,, in answer to this contention 
stated that he was unable to accede to this view of the matter, and Wood- 
roffe, J., expressed his concurrence with Rampini J. But it has been sug- 
gested that the case of RaJcal Chandra Tewari v. The Secretary of State for 
India in Council (2), is distinguishable, inasmuch as there the question arose 
in relation to the transfer of an appeal, as to which provision is made in 
sub-section (2) of s. 22 of the Bengal Civil Courts Act. The distinction, 
however, is really not material, because under sub-section (2) of s. 22 a Dis- 
trict Judge is competent to transfer an appeal to a Court under his admin- 
istrative control competent to dispose of it, and whether the Additional 
Judge is or is not competent to dispose of an appeal transferred to him by 
the District Judge must depend upon the interpretation to be placed upon 
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sub-section (2) of s. 8. Consequently, there is a clear conflict of judicial 
opinion as to the true scope and effect of sub-section (2) of s. 8. 

We may add that we feel no doubt that the view taken in the case of 
RaJchal Chandra Texoary v. The Secretary of State for India in Council (1) 
gives effect to the true intention of the Legislature. It appears to us to be 
fairly clear that, if it is competent to a District Judge, under sub-section (2) 
of s. 8, to assign his functions to an Additional Judge in respect of a class of 
cases, there is no intelligible reason why he should not do so in respect of a 
particular case comprised within that class. We may further observe that 
the case of Rakal Chandra Tewari v. The Secretary 6f State for India in 
Council (1) was not brought to the notice of the Divisional Bench which 
decided the case of Mahomed Musa v. Abul Eassan Khan (2). 

In these circumstances, we are constrained, under paragraph 1 of 
Chapter V of the Rules of the High Court, to refer this case for decision by 
a Full Bench. As the question arises in an appeal from Original Decree} 
under Rule 3, the question of law alone is referred. The question is> 
whether, in view of the provisions of sub-section ( 2 ) of s. 8 of the Bengal 
Civil Courts Act (XII of 1887), it is competent to a District Judge to 
transfer a particular case to an Additional Judge. 

Bahu Kulwant Sahay, .for the appellant. Under 
section 51 of the Probate and Administration Act 
the District Judge alone has jurisdiction in granting 
Letters of Administration in all cases within his dis- 
trict, and “ District Judge ” is defined in section 3 of 
that Act to mean the Judge of a principal Civil Court of 
original jurisdiction. In non-contentious cases appli- 
cations can be received by District Delegates. Further 
section 53 makes the Code of Civil Procedure applicable, 
aud a District Judge can transfer such proceedings 
under section 24 of the Code. Sub-section (4) of section 
2 of the Code defines “District Court,” and sub-section 
(8) thereof defines “Judge” to mean the presiding 
officer of a Civil Court. 

[Holmwood J. Is the Additional Judge subordi- 
nate to the District Judge ?] 

Yes. 


(1) (1933) .8 C. L. J. 34 ; 
IOC. W. N. 841. 


(2) (1914) I. L: B. 41 Calc. 866;; 
18 C. W. N, 612. 
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Sub-section (3) of section 24 of the Code of Civil 
Procedure makes the Court of the Additional Judge 
subordinate to the District Court. 

[Jenkins C. J. It was a transfer to the Court of 
the Additional Judge, and before he can try the case 
he must be competent to try it.] 

Section 3 of the Bengal Civil Courts Act provides 
for four distinct Courts, the Additional Judge’s Court 
being one. Section 8 deals with the appointment of 
Additional Judges, and in sub-section (2) of section 
8 the law contemplates the delegation of the District 
Judge’s functions, and only thereafter can the parti- 
cular case be transferred to the Additional Judge. 

[D. Chatterjee J. Must the District Judge com- 
pletely assign those functions ?] 

There can be a partial assignment after the vesting 
of jurisdiction. 

[Mookerjee J. Do you say that there should 
first be an order by the District Judge transferring his 
functions, and then another transferring the particular 
case ?] 

The District Judge has Sessions functions also. 
Here he is to delegate to the Additional Judge his 
function to hear Probate and Administration cases. 

[ Baku Zhnakali Mookerjee (for the respondent). 
I rely on section 8 of the Bengal Civil Courts Act ; in 
the alternative I say the transfer was under section 24 
of the Code, or under the District Judges’ administra- 
tive powers, as under section 9 of the Bengal Civil 
Courts Act, the Court of the District Judge has 
administrative control of the Court of the Additional 
Judge.] 

Sub-section ( 2) of section 8 deals only with class 
of cases or functions. 

[Mookerjee J. Suppose the District Judge 
assigns one case to the Additional Judge.] 
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That is not functions. The question ls whether 
the transfer of one case alone means transferring func- 
tions or jurisdiction. The provisions in the Madras 
and Bombay Civil Courts Acts are quite different, as 
the Legislature has conferred jurisdiction on them. 

He can take up cases by way of transfer from the 
Additional District Judge. Under section 11 the 
District Judge may transfer ah individual case. 

[Holmwood J. He thus distributes cases among 
his subordinate Courts.] 

Yes, Similarly under section 22 the function of 
hearing an appeal, but not of receiving an appeal can be 
transferred. In Mahomed Musa’s Case (1), Stephen J . 
took that view regarding section 92 of the Code that 
the assignment must be general for a class of cases. 

[Jenkins C. J. What do you mean by “class of 
cases ? ” Suppose the general list is very heavy, can’t 
the District Judge transfer some of those cases ?] 

Yes. If he has first assigned his functions and 
thus given jurisdiction. 

Power is jurisdiction, while function is duty. 
Mere conferring of powers does not give functions. 
In Bidya Moyee Debya Cho vdhurani v. Surf a Kanta 
Acharji (2) the same view has been taken by Ghose 
and Holmwood JJ. at p. 880 regarding appeals. 

[Mookerjee J. That case has been often criti- 
cised.] 

Yes. In Abdul Karim v. Abdus Sobhan (3), and 
also by Rampini J. in Bakhal Chandra Teivary’s 
Case (4). 

[Holmwood J. Those remarks in Bidya Moyee 
Debya (2) are obiter, and I cannot associate myself 
with the general remarks in that judgment.] 

(1) (1914) I. L. R, 41 Calc. 866; (3) (1911) I. L. R. 39 Calc. 146. 

18 C. W. N. 612. (4) (1906) 10 C. W. N. 841 ; 

(2) (1905) I. L. E. 32 Ca'c. 875. 8 C. L. J. 34. 
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[Jenkins C.J. Wliat are tlie sections tinder which. 
a District Judge can transfer a case ? ] r up 

Section 24 of the Code, or under his administrative 
powers under section 11 of the Bengal Civil Courts 
Act and also under section 92 of the Code as laid down Nkm ' 4 ' n BibI \ 
in Abdul Karim v. Abdus Sobhan (1). The provisions 
of section 51 of the Probate and Administration Act 
are the same as section 92 of the Code. 

[D. Chatterjee J. If functions mean official 
duties, are those to be transferred also ? ] 

That is what these cases decide. After this juris- 
diction has been conferred by the District Judge there 
will be two Courts. 

The principle is the same that one case cannot be 
transferred to another Court unless it has jurisdiction 
to try all such cases. 

“ Functions ” means jurisdiction. The only case 
against me is that of Rakhal Chandra Tewari(2 ) where 
Rampini J. said it would mean the transfer of func- 
tions in one case also. In the case of the inferior Courts ■ 
a Judge can’t be held to have jurisdiction unless it is 
expressly given, while in the case of the superior Courts 
jurisdiction is presumed unless explicitly removed. 

Bdbu TJmakali Mookerjee, Babu liaghunath 
Singh and Babu Sudhangsu Shekhar Mookerj ee, for 
the respondent, were not called upon to reply. 

The judgment of the Court (Jenkins C. J., Wood- 
rofee, Mookerjee, Holmwood and D. Chatterjee 
JJ.) was delivered by 

Jenkins C.J. The question proposed for our deter- 
mination is, whether, in view of the provisions of 
sub-section (2) of section 8 of the Bengal Civil Courts 
Act (XII of 1887), it is competent to a District Judge to 


(1) (1911) I. L. E. 39 Calc. 146. 


(2) (1906) 8 0. L. J. 34 ; 
10 C. W. N. 841. 
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1915 transfer a particular case to an Additional Judge. We 
Bup " answer tlie reference in the affirmative. The reasons 
Kishokk which induce us to adopt that conclusion are suffi- 
L «. L ciently set forth in the Order of Reference, and we 
Nkman Bibi. need not repeat them. 

The case will go back to the Divisional Bench for 
final disposal. The Divisional Bench will deal with 
the costs of this reference. 




1 J 
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APPELLATE CIVIL 


Before Coxe and Richardson JJ. 

SHEGNANDAN LAL 

v, 

ZAINAL ABDIN.* 


1914 
Nov. 25. 


Debt— -Charge — Assignment — Transfer of Property Act (IV of 1882), s. 55, 

subs. (4). 

There is no authority for the contention that a charge such as the one 
mentioned in s. 55, sub-s. (4) of the Transfer of Property Act, is merely a 
personal right which cannot be transferred to an assignee. The debt could 
undoubtedly be transferred and there is no reason why the security for the 
debt should not also be transferred with it.. 

Rari Ram v. Denaput Singh (1) and Moti Lai v. Bhagwan Das (2) dis- 
tinguished. 

Second Appeal by Sh.eonand.an Lai, the defend- 
ant No. 2. 

This appeal arose out of a suit to recover 1,600 
rupees with interest by the sale of 3 annas and odd 
share of mouza Dum Duma. Originally it appears 
that Hafiz Ashraf Husain, paternal grandfather of the 
present plaintiffs, was a plaintiff with them and claim 
was made by him and the present plaintiffs jointly. 
He died during the pendency of the suit and on his 
death his son Abdul Rawoof and his daughters, Bibi 
Sagheran and Bibi Soglira, were added as defendants 
Nos. 5 and 7. Bibi Azizan is another daughter of 
Hafiz Ashraf Husain but she has been a defendant 
ever since the filing of the suit. 

* Appeal from Appellate Decree, No. 245 of 1911, against the decree 
of H. Foster, District Judge of Saran, dated Sept. 24, 1910, modifying tlie 
decree of Baroda Prosad Roy, Munsif of Chapra, dated Feb. 26, 1910. 

(1) (1882) I. L. R. 9 Calc, 167. (2) (1909) 1. L, R. 31 All. 443. 
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1914 Ashraf Husain’s son Abdul Huq, late father of the 

Sheonandan present plaintiffs, and Ashraf Husain himself executed 
i Lax. a registered sale deed, dated the oth of November 1902, 

; zaixxal in favour of defendants Nos. 1 to 3 conveying 3 

Abpin annas and odd share of mouza Dum Duma to them for 
■ Rs. 2,000. Out of the consideration money Rs. 500 
f . passed at the time of the execution of the deed and 

i ' Rs; 1,500 was kept in deposit with the purchasers, the 

defendants Nos. 1. to 3, in order to pay up two debts, 
namely, Rs. 500 to Nural Huq and Rs. 1,000 to Mohamad 
Kazim who held possession of mouza Mohamadpur 
Ghalib and Gopepur Katsa as zurpeshgidar upon 
a registered mortgage deed by way of conditional sale 
executed by Hafiz Ashraf Husain. Rupees 500 has 
been paid to Nurul Huq and the allegation in the 
plaint is that Rs. 1,000 was not paid .Jo Mohamed 
Kaz im and hence the suit as originally framed for 
recovery of the money by the sale of the propeity , 
part of the consideration of the sale of which was the 
money alleged to be due, under section 55 (4) (b) of the 
Transfer of Property Act. Interest has been claimed 
on the money by way of the annual profit alleged to 
be Rs. 120 per year which the original plaintiffs would 
have derived from Mohamedpur Ghalib and Gopepore 
jj, Katsa had it been redeemed with the sum of Rs. 1,000 

i , by payment of the same to Mohamed Kazim. 

After the execution of the sale deed in favoui of 
the defenden ts Nos. 1 to 3, Ashraf Husain executed a 
registered sale deed dated the 24th of March 1904 in 
favour of his daughter Azizan Bibi, defendant No. 4, 
in the suit which purported to convey Mohamedpur 
Ghalib and Gopepur Katsa to her. It was alleged in 
the original plaint that the deed was a benami one 
executed for family purposes without any considera- 
tion and that the defendant No. 4 derived no interest 
under it. 
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Before tlie institution of the suit'a notice is alleged 1914: 
to have been served on the defendants, Nos. 1 to 3, for sheonandan 
payment of the sum of Rs. 1,000 with interest but no La '- 
reply is alleged to have been received, Zaisal 

When Abdul Huq died on the 7th of April 1907 Ahdin. 
after the service of the notice, the present plaintiffs 
joined with their paternal grandfather Hafiz Ashraf 
Husain in bringing this suit and jointly claimed the 
money. After the death of Hafiz Ashraf Husain, 
during the pendency of this suit, a petition to amend 
the plaint was filed in which there was mention of a 
registered ladavi deed dated the 1st of August 1905 
executed by Hafiz Ashraf Husain in favour of his 
son Abdul Haq father of the present plaintiffs. By 
this deed Ashraf Husain disclaimed interest in 
the sum of Rs. 1,000 kept in deposit with the’ 
defendants Nos. 1 to 3 in favour of his son Abdul Huq. 

According to that petition the defendants Nos. 5 to 
7 have been added and the case of the present 
plaintiffs is that as Ashraf Husain inherited a sixth 
share of the money from Abdul Huq after his death 
and as the defendants Nos. 4 to 7 have inherited the 
same one-sixth share after the death of Ashraf Husain 
they the present plaintiffs are entitled to get five- 
sixths of the money claimed. 

The defendants Nos. 1 and 3 and 5 to 7 did not 
appear to contest the plaintiffs’ suit though they 
were duly served with summons. The defendant 
No. 2 filed a written statement and so did ’the defend- 
ant No. 4. 

The defendant No. 2 contended that the cause of 
action, as alleged in the plaint, was incorrect; that 
the plaintiffs had no cause of action ; that the suit 
was not maintainable as the plaintiffs brought it 
without taking a succession certificate ; that the plaint- 
iff’s suit was barred by limitation; that the sale deed 




s 
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y Hafiz Asliraf Hussain, in favour of Azizan, 
ant No. 4, was not benami and without 
ion as alleged in the plaint ; that the ladavi 
i executed by Hafiz Ashraf Husain in favour 
fraudulent, the executant 
adpur Ghalib and Gopepur 

nama 

■ight to the money 
Bhado 1310 F. S., the due date for 
of Rs. 1,000, Moliamed Kazim died ; that the 


Sh.eonandan 
Lal 

V. 

Zainal 

abdin. the plaintiff’ 
having no ri 

Katsa at the time of the execution of the iqrar 
aforesaid ; that the plaintiffs had no r. 
claimed ; that before 
payment 

heirs of Ashraf Husain did not take out succession 
certificate and so the money could not be paid to 
them; that Ashraf Husain was informed of this and 
he subsequently sold his interest in Mohamadpur 
Ghalib and Gopepore Katsa to his daughter, defendant 
No. 4; that the sum of Rs. 1,000 was subsequently paid 
to the defendant No. 4 by the defendant No. 2 and that 
the plaintiffs are not entitled to any relief. 

The defendant No. 4 in his written statement sup- 
ported the defendant No. 2 who purchased defendant 
No. 4’s interest in Mohamadpur Ghalib and Gopepur 
Katsa by a registered sale deed. 

The plaintiffs subsequently took out succession 

certificate. 

The Court of first instance decreed the suit in part 
for Rs. 1,597-8 with costs in proportion and future 
interest at 6 per cent, per annum until realization as 
against the defendants Nos. 1 to 3 only and the amount 
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In default of the defendants Nos. 1 to 3 paying this 1914 
amount with costs within six months from date of sheonanban 
decree the share of Monza Dam Duma was to be put to L V- 
sale and the proceeds appropriated to the liquidation Zainal 
of Rs. 1,000 plus interest at 6 per cent. Aedin. 

Hence this second appeal on behalf of Sheonandan 
Lall, the defendant No. 2. 

Dr. Dwarka Nath Mitra (with him B.abu Satindra 
Nath Mookerjee), for the appellant, contended that the 
right under section 55 of the Transfer of Property Act 
was merely a personal right in the vendor and it could 
not therefore be maintained by an assignee. The 
charge was a personal right in the vendor and lie and 
he alone could invoke the aid of section 55, cl. (4) of 
the Transfer of Property Act. Under the English Law 
it was assignable but not so under the Indian Law. 

The language of the statute must be construed 
strictly. Moreover, the suit was barred by limitation. 

Article 132 does not apply to the case of an assignee. 

The proper article is Article 111. Lastly, the plaintiffs 
are not entitled to any interest. They had no interest 
to pay. 

Moulvi Mahomed Mustafa Khan , for the respond- 
ents. Appellant’s case was that the father had made 
an oral assignment of Rs. 1,000 to Azizan. The Judge 
has disbelieved the story of the assignment. The 
admitted fact is that the appellants have never 
paid Syed Mohamed Kazim the money which they had, 
undoubtedly, to pay. The result is that they have got 
Dum Duma without paying the full purchase-money 
for it. 

The defendant No. 2 appeals in the capacity of a 
purchaser from Azizan Bibi. 

Dr. Mitra , in reply. 

Cur. adv. vult, ' : 
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SftEONAUDAN 
Lal 
V. _ .. 
Zainal 
- Abdin. 


Coxe J. This was a suit for the recovery of 
Rs. 1,000 said to be a portion of the unpaid purchase 
money of Mouzah Dam Duma and therefore charged 
upon that village. This viLlage was sold in 1902 by 
Ashraf Hossain and Abdul Huq to the appellant. Out 
of the purchase money a sum of Rs. 1,000 was kept by 
the appellant on the understanding that he should in 
September 1903 pay it to one Mahomed Kazim in pay- 
ment of a mortgage by conditional sale of two villages, 
which may briefly be described as Galib and Katsa. 

Abdul Huq died and this suit was broaght by Ash- 
raf Hossain as one of Abdul Huq’s heirs and by the 
other heirs of Abdul Huq. The facts are not very 
definitely found by the Courts below, but, if 1 under- 
stand their judgments right-, they think that Ashraf 
Hossain in 1904 gave the right of redeeming Galib 
and Katsa to his daughter Bibi Azizan, in order that 
she might obtain those villages by paying the mort- 
gage money viz. Rs. 1,000 from her own pocket ; and 
that in 1905 he gave to Abdul Huq, his son, his inter- 
est in the right of recovering the sum of Rs. 1,000 
which was in deposit with the appellant. The appel- 
lant had not paid the money although it was two 
years after the due date, and perhaps there seemed 
little likelihood of his doing so. In 1906 Abdul Huq 
gave the appellant notice to pay this money, but as he 
did not do so, the present suit was instituted. After 
the suit was instituted the appellant brought the 
equity of redemption of Galib and Katsa from Azizan 
and asserts that he gave her the sum of Rs. 1,000 to 
be paid by her to the original mortgagee. This allega- 
tion was supported by Azizan. The Court below does 
not believe that this sum was ever paid and has given 
the plaintiffs a decree. 

On behalf of the appellant it is first contended that 
the suit cannot be maintained by the present plaintiffs 
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on tlie ground that the charge mentioned in section 1914 
55 sub-section (4) clause ( b ) o I the Transfer of Pro- sueonandan 
perty Act, 1882, is a personal right of the seller him- L £ L 
self, and cannot be transferred to an assignee. There Zainal 
is, however, no real authority in support of this view. Abd1n ~ 
The cases cited, Hari Ram v. Denaput Singlx (1) and Coxe J. 
Mod Lai v. Bhagivan Das (2) are quite different and 
do not support the present contention. The debt 
itself could certainly be transferred, and I see no reason 
why the security for the debt should not also be 
transferred with it. 

Secondly, it is contended that, as the defendant 
says that he has paid Azizan and is supported by 
Aziza n, the plaintiffs can have no right to the money .- 
The Judge, however, finds as a fact that this payment 
was not made. And if it is the case, as the Courts 
below evidently think, that in consequence of the 
appellant’s neglect to pay the money Ashraf Hossain 
decided to cancel the arrangement, under which the 
appellant had to pay the money to the original mort- 
gagee, and transferred to Abdul Huq his right to 
recover the money directly from the appellant, the 
payment to Azizan could not possibly be a valid dis- 
charge of the appellants’ obligation. Notice was given 
to the appellant to return the money before the 
institution of the suit and the alleged payment to 
Azizan was made long after the suit was instituted. 

The only other point that has been pressed is that 
the plaintiffs are not entitled to the whole of the 
money. This, however, is not raised in the grounds 
of appeal, and the other defendants who are prejudiced 
by this decision, if it is wrong, in this respect, do not 
appeal. The appellant is clearly bound to pay the 
sum and it matters nothing to him how the plaintiffs 
and the other defendants divide it among themselves. 

(1) (1882) I. L. E. 9 Calc. 167. (2) (1909) I. L R. 31 All. 443. 
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The appeal must be dismissed with costs. 


Sheonandan 

Lal 

V. 

Zainal 

Abdin. 


Richakdson J. I agree. 


8. K. B. 


Appeal dismissed. 


APPELLATE CRIMINAL. 


Before Fletcher and Beachcroft JJ. 

SHASHI RAJBANSHI 


EMPEROR.' 



Pardon — Failure of approver to comply with terms of the pardon on examina- 
tion at the preliminary inquiry — Forfeiture of pardon — Commitment 
of approver along with other accused — Joint trial of approver and 
others — Plea of pardon taken in the Sessions Court — Proper procedure 
thereon — Trial of question of forfeiture as a qyreliminary issue — Power 
of Jury to determine the point — Criminal Procedure Code (Act V of 
1898 ), 88 . 298 (2) (c), 33 7 . 

Where an approver has forfeited his pardon, on his examination at the 
preliminary enquiry, the Magistrate may put him in the dock, recommence 
the enquiry and commit him for trial along with the other accused. 

Queen- Empress v. Natu (1) discussed. 

Queen-Empress v. Brij Narain Man (2), Emperor v. Budhayi (3), Sultan 
Kha?i v. Kmg-Emperor (4) and King-Emperor v. Bala (5) followed. 

When an approver has been committed to the Court of Session as an 
accused he may plead his pardon in bar at the trial, and the Judge must 
first try the issue of forfeiture and take the verdict of the Jury thereon, 
and then proceed with the trial of the accused for the offences charged. 
Emperor v.Ahani Bhushan Chuckerhutty (6) discussed. 

Kullanv. Emperor (7), Alagirlsami Naicken v. Emperor (8), King - 

0 Criminal Appeal, No. 703 of 1914, against the order of W. A. Seaton, 
Sessions Judge of Murshidabad, dated July 15, 1914. 

(1) (1899) I. L. R. 27 Calc. 137. (5) (1901) 1. L. R. 25 Bom. 675. 

(2) , (1898) I. L. R. 20 All. 529. (6) (1910) I. L. R. 37 Calc. 845 

(3) (1906) I* L. R. 29 All. 24. (7) (1908) I. L. R. 32 Mad. 173. 

(4) (1908) 5 All. L; J. 691. (8) (1910) I. L. R. 33 Mad. 514. 


: 
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Emperor v. Bala (1), Emperor v. Kothia (2) and Emperor v. Kalu (3) 
approved. 

Per Beachcroft J. Under the old law the pardon remained in force 
until its withdrawal, by the authority granting it, in consequence of the 
approver failing to observe the conditions of the pardon, but under the 
present law the result of such failure is that the approver may be put on 
trial without any formal order of withdrawal or cancellation of the pardon* 
The plea should be taken at the commencement of the preliminary enquiry 
and considered by the Magistrate. If he decides against it or it is not 
taken before him, the approver may raise the plea in the Sessions Court. 
The Judge ought to try the question of forfeiture as a preliminary issue, 
on evidence limited to the point, and take the verdict of the Jury on it 
before proceeding to try the general issue of the guilt of the accused. 
The onus of proof of forfeiture is on the Crown. 

Queen-Empress v. Manich Chandra Sarkar (4) declared obsolete. 

Where, however, the Judge tried the question of forfeiture with the 
Jury after some evidence on the general issue had been recorded : — 

Held , that the irregularity had not prejudiced the approver or the other 
accused. 

Semble : When the approver deviates from the conditions of his pardon 
in the Sessions Court, he cannot be removed from the witness box and 
placed in the dock as an accused. 

At about 1 a.m. on the 1st January 1914, the 
appellants and others, numbering 20 or 25 men, were 
alleged to have committed dacoity in the house of 
one Shamapada Das, deceased, in Kandra, in the 
District of Murshidabad. On the 17th January the 
appellant, Shashi Kajbanshi, was arrested and made a 
confession, two days later, before Babu Tara Pada 
Cliatterjee, a Sub-Deputy Magistrate of Kandi. On 
the 21st one Kudu Shaik was arrested and made a 
similar confession to the same officer. Both the 
accused were tendered conditional pardons, under 
s. 337 of the Criminal Procedure Code, by the Sub- 
divisional Officer of Kandi on the 21st April. At the 


(1) (1901) I. L. R. 25 Bom. 675. 

(2) (1906) I. L. R. 30 Bom. 611. 


(3) 31 Punj. Rec. 1904. 

(4) (1897) I. L. R. 24 Calc. 492. 


Shashi 

Rajbanshi 

V. 

Emperor. 


«; 
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1914 

Shashi 

Rajbanshi 

v. 

Emperor. 


preliminary enquiry, which commenced on the same 
day, Shashi was examined as the first prosecution 
witness, when he denied all knowledge ol the dacoity 
and alleged that his confession was untrue. He' was 
accordingly put into the dock as an accused by the 
Magistrate, and the enquiry proceeded against him 
and the other accused. They were committed jointly 
to the Court of Session on the 5th June on a charge of 
dacoity. 

The trial of Shashi and the others commenced on the 
3rd July before the Sessions Judge of Murshidabad. 
Shashi stated that he had been pardoned and was a 
witness and could not be jointly tried with the rest, 
and that he was not guilty. An objection was taken 
that his pardon could not have been legally with- 
drawn, nor could he have been put into the dock and 
committed jointly with the other accused, and that the 
joint trial was bad. The Jury were then empanelled 
and the Public Prosecutor opened his case and exa- 
mined so ven witnesses. On the 4th July four more 
witnesses were examined. Several of the eleven 
witnesses deposed to the facts of the dacoity. The evi- 
dence of Shashi before the committing Magistrate was 
read. Thereupon the arguments of the Public Prose- 
cutor and the defence pleader were heard on the 
preliminary point. On the tlth the Jury were charged 
by the Judge upon the question whether Shashi had 
forfeited his pardon, and they returned a verdict in 
the affirmative, which was accepted by the Judge. The 
trial then proceeded and the remaining evidence was 
taken. The Jury at the close of the trial found the 
seven appellants, including Shashi, guilty of dacoity, 
on the 15th July, and the Judge sentenced them, under 
s. 396 of the Penal Code, to seven years’ rigorous 
imprisonment and acquitted the rest. The convicted 
prisoners appealed to the High Court. 
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Bobu Hemendra Nath Sen (with him Balm San- 
tosh Kumar Bose), for the appellants. Shashi could 
not' have been tried jointly with the other accused, 
bat should have been tried alone : Queen-Empress v. 
Bhau (I), Queen-Empress v. Jagat Chandra Mali (2), 
Queen-Empress v. Ramasami (3). The procedure of 
the Magistrate in committing him jointly is illegal: 
he should have been examined at the trial as a 
witness : Queen-Empress v. Natu (4). The Court 
granting the pardon is alone competent to withdraw 
it. The Sessions Judge could not : Queen-Empress 
v. Munich Chandra Sarkar (5), Emperor v. Ahani 
Bhushan Chuckerbutty (6). At all events the question 
of forfeiture was one for the Judge and not the Jury 
under s. 298 (2) ( c ) of the Code. After eleven wit- 
nesses had been examined by the Judge the Jury were 
asked to give their verdict on the point of forfeiture. 
The Jury having found against Shashi were no longer 
competent to try him for the offence charged, as they 
had become prejudiced against this appellant. The 
Judge also misdirected the Jury. 

The Deputy Legal Remembrancer (Mr. Orr ) (with 
him Babu Jyotish Chandra llasra), for the Crown. 
When the Magistrate found that the approver had 
forfeited his pardon, it was open to him to put the 
latter in the dock and commit him jointly. The 
procedure of the Judge was not illegal. 

Cur. adv. vult. 

Fletcher J. The accused Atlanta, Nani, Shashi, 
Copal, Srikanta and Boiai were tried along with seven 
others, who have been acquitted, with having com- 
mitted the offence of dacoity. 


(1) (1898) I. L. E. 23 Bom. 493. 

(2) (1894) 1. L. R. 22 Calc. 50. 

(3) (1900) I. L. E. 24 Mad. 321. 


(4) (1899) I. L. R. 27 Calc. 137. 

(5) (1897)1. L. R. 24 Calc. 492. 

(6) (1910)1. L. R. 37 Calc. 845 
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Emperor. 
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1914 

Shashi 

Rajbanshi 

v. 

Emperob. 
Fletcher J. 


The trial took place before the learned Sessions 
Judge of Murshidabad and a Jury. The six appellants 
before us were convicted and each sentenced to under- 
go seven years’ rigorous imprisonment. Against that 
conviction aad sentence they have appealed to this 
Court. The principal point that has been argued on 
this appeal is as to the legality of the trial before the 
learned Sessions Judge. It appears that the accused 
Shashi was tendered and accepted a pardon under 
section 337 of the Code of Criminal Procedure, on the 
21st of April 1914, whilst the proceedings were pend- 
ing before the Committing Magistrate. The Magis- 
trate subsequently forfeited the pardon granted to 
Shashi and the magisterial inquiry was recommenced 
from the stage at which it was interrupted as against 
Shashi by the tender and acceptance of the pardon. 
The Magistrate committed all the accused for trial. 
Shashi having raised, before the learned Judge, a plea 
in bar on the ground that he had received a pardon, 
the learned Judge took a special verdict from the 
Jury in the first instance as to whether Shashi had 
forfeited his pardon. The Jury having returned a 
verdict that he had done so, the learned Judge then 
continued the trial against all the accused. 

Against this procedure two points have been urged 
on the appeal before us : (i) that the procedure of the 
Magistrate in recommencing the magisterial inquiry 
against Shashi, from the stage it was interrupted by the 
tender and acceptance of the pardon, and the commit- 
ment of Shashi to take his trial with the other accused 
was illegal ; and (ii) the taking of a special verdict of 
the jury as to whether the pardon granted to Shashi 
had been forfeited was also illegal. On the first point, 
authorities have been cited showing that when the 
approver deviates from the condition of his pardon in 
the Sessions Court, he cannot be removed from the 
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witness-box and placed in the dock as an accused. I 
should have thought that such a proposition did not 
require any authority. It is obvious that the Court of 
Sessions could not try a person who had not been 
committed for trial. ^ 

The question, however, as to whether or not an 
approver whose pardon has been forfeited by the 
Committing Magistrate can be committed and tried 
along with the other accused, is a totally different 
question. 

On behalf of the appellants the decision in the case 
of Queen-Empress v. Natu (1) is much relied on. No 
doubt the observations of the learned Judges (Rampini 
and Pratt JJ.) in that case do lend support to the 
argument on behalf of the appellants. In that case, 
however, a charge had been framed against the two 
approvers under section 194 of the Indian Penal Code 
without the sanction of the High Court. The remarks 
of the learned Judges that a “ person to whom a pardon 
has been made should not be tried for an alleged 
breach of the conditions upon which the pardon was 
tendered until the original case has been fully heard 
and determined ” show clearly that what the learned 
Judges were considering was the charge under section 
194 of the Indian Penal Code. 

In my opinion that ca.se cannot be taken as an 
authority for the proposition that, where the approver 
fails to act up to the condition of his pardon before the 
enquiring Magistrate, the Magistrate cannot recom- 
mence the inquiry as against the approver and commit 
him to take his trial along with the other accused. 

As against the interpretation sought to be placed 
on the decision in the case of Queen-Empress v. Natu 
(1), by the learned vakil for the appellants, there is a 
considerable body of judicial authority in which a 
(1) (1899: I. L. II. 27 Calc. 137. 
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different view was taken. In the case of Queen- 
Empress v. Brij Narain Man (1), the learned Judges 
observed “ We are unable to find anything in the Code 
of Criminal Procedure which would render it necessary 
that an approver whose pardon has been withdrawn 
by the Magistrate, and who has been committed by 
the Magistrate in time to stand his trial along with 
the other accused in the case, should be tried 
separately from them.” A similar view was taken in 
the case of Emperor v. Budhcin (2) and also in the 
case of Sultan Khan v. King-Emperor (3), and in the 
case of King-Emperor v. Bala (4) a similar view 
seems to have been taken by Fulton J. 

I think that the opinions expressed in these cases 
are correct, and that the case of Queen-Empress v- 
Natu (5) is only an authority for what was actually 
decided in that case, namely, that “ a person to whom 
a tender of pardon has been made should not be tried 
for an alleged breach of the conditions upon which 
the pardon was tendered until the original case has 
been fully heard and determined.” These remarks 
appear to me to be only capable of referring to a 
charge under section 191, although, perhaps, the 
judgment is not very happily worded. In that view 
the opinions expressed in Queen-Empress v. Natu (5) 
are not in conflict with the judgments of the High 
Courts of Allahabad and Bombay which I have cited 
above. I think, therefore, that the commitment to, 
and trial before, the Sessions Court in the present case 
was not illegal. 

The second question urged on this appeal is that 
the trial was illegal by reason of the learned Judge 
having taken a verdict from the Jury as to whether 

(1) (1898) I. L. R. 20 All. 529. (3) (1908) 5 All. L. J. 691. 

(2) (1906) I. L. R. 29 All. 24. (4) (1901) I. L. R. 25 Bom. 675. 

(5) (1899) I. L. R. 27 Calc. 137. 
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Shashi had forfeited his pardon or not. The only case 1914 
cited in support of this argument is the decision of Shashi 
this Court in the case of Emperor v. Abani Bhushan Raj bans hi 
Ghuckerbutty (1). That case came before a Special empebob. 
Bench of three Judges, consisting of Holmwood Flb ^T r j 
and Sharfuddin and D. Chatterjee JJ., under the 
provisions of the Criminal Law Amendment Act. 
Holmwood J. held that the Committing Magistrate 
was the sole authority to determine whether or not 
the pardon had been forfeited. The grounds on 
which Holmwood J. formed this opinion are stated by 
him as follows : “ As soon as a charge is drawn up 
the accused is ipso facto put upon his defence . ... .” 

The word ‘withdrawal’ lias been left out of the 
present Code, and, as I have just said, the forfeiture 
appears now to operate ipso factor In support of 
this view the learned Judge relies on the case of 
Queen-Empress v. Manick Chandra Sarkar (2) which 
lays down that the withdrawal or forfeiture of the 
pardon should be by the authority that granted it. 

But that case did not decide that the validity of the 
withdrawal or forfeiture could not be questioned 
at the trial. The other case Kullan v. Emperor 
(3) relied on by Holmwood J., with all due respect 
to the learned Judge, decided exactly the opposite 
to what the learned Judge did. Towards the end of 
his judgment Holmwood J., however, remarked that 
“ it is open to the accused here to show that the 
statement he made on oath was not a false statement, 
or was a false statement induced by improper influ- 
ence.” D. Chatterjee J. held that as the case came 
before the Court as a “ Special Tribunal ” under the 
provisions of the Criminal Law Amendment Act^ 
the Court had no jurisdiction to enquire into the fact 

(1) (1900) I. L. 11 37 Calc. 845. (2) (1897) I. L. R. 24 Calc. 492. 

(3) (1908) I. L. R. 32 Mad. 173. . 
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whether the pardon had been properly forfeited or 
not. Chatter jee J, however, remarked that “it is 
perfectly open to the accused to show before us 
in this Court that the statements which are alleged 
to be false are true in fact or were induced by 
improper influences.” The tribunal before which 
that case came was not a “ Special Tribunal,” but the 
High Court, though no doubt the Bench was specially 
constituted to hear a case committed to it under the 
provisions of the Criminal Law Amendment Act. 
The provisions of the law, except so far as they have 
been varied by the Criminal Law Amendment Act, 
apply to such trials. 

I am unable to concur in the views expressed in 
the case of Emperor v. Abani Bliushan Chucker- 
butty (1) which appears to me to be opposed to whole 
current of judicial decisions in India. Nor can I 
understand the remarks of the learned Judges that if 
the Committing Magistrate was the sole Judge as to 
whether or not the pardon had been forfeited, the 
accused could be permitted to give evidence to show 
that his former statement was true or induced by 
improper influences. Such evidence would be irre- 
levant on the charge of dacoity against the accused, 
but would be relevant on the issue as to whether the 
pardon had been validly forfeited. On the other hand, 
there are a number of authorities in which a different 
view has been taken. 

In the case of Kullan v. Emperor (2), the learned 
Judges remarked “ we think that where a pardon has 
been tendered and the approver is afterwards put on 
trial he should be asked if he relies on it, and if he 
says ‘ yes,’ which is a plea of pardon, the issue as to 
the pardon should be tried first.” Again, in the case of 

(t) (1910) I. L. R. 37 Caiu. 845. (2) (1908) I. L. R. 32 Mad. 173. 
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Alagirisami Naicken v. Emperor (1) it was held that 1914 
the Judge at the trial at the sessions must leave it to Shashi 
the Jury to decide whether the pardon had been Kajbansm 
actually forfeited and not decide the point himself. Emperor. 

The High Court of Bombay has adopted a similar „ T 

view. In the case of King-Emperor v. Bala (2) the 
following observations appear in the judgment of the 
learned J udges, “ as the law now stands the question 
is whether the accused has forfeited his pardon by some 
act of liis own, not whether the Magistrate has validly 
withdrawn it. This question is one of fact on which 1 

it is clear that the Magistrate may hold one opinion 
and the Sessions Court another, just as may happen on 
any other question of fact at issue in the case. The 
Sessions Court has to determine for itself on the 
evidence before it whether the pardon has been for- 
feited, for if not, the accused who has accepted such 
pardon cannot be tried.” Again, in the case of Em- 
peror v. Kothia (3), Aston J. remarked. “ It is, there- 
fore, open to a pardoned accomplice, if placed on trial 
as an accomplice who has forfeited the pardon already 
accepted by him, to plead in bar of the trial that he 
did comply with the condition on which the tender of 
pardon was made, and such plea iii bar of trial would 
have to be gone into and decided before the accused is 
called to enter his plea in defence to the charge of 
having committed the offence in respect of which the 
pardon was tendered.” The same view was taken by 
the Chief Court of the Punjab as will appear from the 
following remarks in the judgment in the case of 
Emperor v. Kalu (4) : “the word ‘ withdrawn ’ does 
not now appear at all.” The word ‘ forfeited ’ has been 
substituted. Under the present Code, therefore, a 
pardon cannot be withdrawn, it can only be forfeited 


(1) (1910) I. L. It. 33 Mad. 514. (3) (190G) I. L. R.30 Bom. Gil. 
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and whether or not it lias been forfeited will be a 
question of fact to be tried and decided by tlie Court 
acting under competent authority which tries such 
person in respect of the charge in regard to which a 
pardon was tendered to him.” Against this large body 
of judicial authority there is only the decision in the 
case of Emperor v. A bani Bhushan Chuckerbutty (1). 
But when that case is closely looked at it cannot be 
taken as an authority the other way. For the Court 
admitted evidence to show that the statement of the 
accomplice, whose pardon had been withdrawn, was 
not false and that such statement was induced by 
improper means, which was clearly irrelevant on the 
charge of dacoity but relevant on the plea as to 
whether the pardon had been validly withdrawn. In 
that view the judgments in the case of Emperor v. 
Abani Bhushan Chuckerbutty (1) can be reconciled 
with the decision of the other cases, I have referred 
to above, although it may not have been strictly 
regular, or in accordance with the weight of judicial 
opinion, to have tried the plea in bar along with the 
charge on which the accused was committed for trial. 
The course adopted by the learned Judge in the 
present case in taking a verdict from the Jury in 
the first instance on the plea in bar was manifestly 
correct. 

Then a subsidiary point was raised that the fact 
that the learned Judge took the verdict of the Jury on 
the plea in bar raised by Shashi after recording some 
of the evidence on the charge vitiates the trial. But 
Shashi, when called upon to plead, raised his plea in 
bar in such an obscure manner that the learned Judge 
apparently in the first, instance did not grasp what 
Shashi meant when he said he was a witness. As 
soon, however, as the learned Judge realized the plea 
(1) (1910) 1. L. R. 37 Calc. 845. 
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thalfc Shashi wished to place before the Court, he 1914 
proceeded in a regular manner, and any irregularity Shashi 
that there may have been cannot have prejudiced the Rajbansih 
accused at the trial. Finally it was argued that the empebob. 
learned Judge in his charge to the Jury on the charge , 

upon which the accused had been committed for trial 
misdirected the Jury. I was and still am unable to 
appreciate what were the misdirections the learned 
vakil for the appellants complains of. But even if the 
portions referred to amounts to misdirections they are 
of such a trivial nature that they could not possibly 
have had any effect on the verdict of the Jury. 

In the result, I think, the present appeal, ought to 
be dismissed. 

Beachcroft- J. The learned pleader for the appel- 
lants bases his appeal on three grounds : (i) that the 
joint trial of the approver, Shashi, and the other 
accused was illegal, a branch of which argument is 
that it was incumbent on the prosecution to examine 
Shashi as a witness at the sessions trial; (ii) that the 
Judge adopted an extraordinary procedure in taking 
a verdict on the question whether Shashi had forfeited 
his pardon, after the examination of eleven only of 
the fifty- five prosecution witnesses, which seriously 
prejudiced the appellants; (iii) that there were mis- 
directions in the charge to the Jury. 

Many cases are to be found in the reports in which 
the question of the joint trial of an approver with the 
other accused has arisen, and in approaching a consi- 
deration of these cases there is a broad dividing line 
between the two classes into which they naturally fall, 
a line which, I think, has not always been observed. 

One class comprises' those cases in which at the 
sessions trial the approver has failed to observe the 
conditions of his pardon, and has then been transferred 
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from the witness-box to the dock and tried with the 
other accused. 

Instances of such cases are those of Queen v. Pitum- 
ber Dhoobee (1), Queen v. Bipro Dass (2), In re Joyudee 
Paramanik (8), Queen-Empress v. Mulua (4), Queen- 
Empress v. llama Tevan (5) and Queen-Empress v. 
Jagat Chandra Mali (6). To the procedure adopted in 
such cases there has been a double objection, viz., 
that the trial of the approver was without jurisdiction, 
he never having been committed to the sessions, and 
that to take him straight from the witness-box to the 
dock and try him with the other accused prejudiced 
him in his defence. 

The second class comprises those cases in which in 
the Magistrate's Court the approver has failed to 
observe the conditions of his pardon, and his pardon 
having been withdrawn the enquiry against him in 
respect of the offence has been continued along with 
the enquiry against the other accused, and they have 
jointly been committed to the sessions. It is clear 
that remarks made in the first class of cases to the 
effect that the trial of the approver should await the 
termination of the trial of the other accused can have 
no application to the totally different state of facts met 
with in the second class, when the approver comes 
before the Sessions Court as an accused and not as a 
witness, but those remarks have been quoted in sup- 
port of the view that, when the pardon has been with- 
drawn before the case has come to the sessions, the 
joint trial is improper. 

The current of decisions that the trial' of the 
approver must await the trial of the other accused, 
even in the second class of cases, was started by the 

m (1870) 14 W. It. Gr. 10. (41 (1992) I. L. It. 14 All. 502. 

(2) (1873) 19 W. It, Cr. 43. (5) (1892) I. L. R. 15 Mad. 352. 

(3) (1880) 7 0. L. R. 66. (0) (1894) I. L. R. 22 Calc. 50. 
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case of Queen-Empress v. Sudra (1), decided, by a 
single Judge. This case does not really fall within 
either of the classes to which I have referred, for the 
approver was committed to the sessions not on a 
charge of murder, which was the charge against the 
other accused, but in a separate proceeding on a charge 
of receiving stolen property belonging to the mur- 
dered man. The case turned on the meaning of the 
words “ in the case ” in section 337 of the Code of 
Criminal Procedure, and Knox J. remarked that the 
approver should not be tried till the original case had 
been fully heard and determined. That this dictum 
could not be universally correct was realised by the 
learned Judge who mentioned one difficulty which 
might arise from its universal application, viz., what 
was to be done when some of the accused in the 


original case absconded, and hinted that in such a case 


' (1) (1891) I. L. R. 14 All. 336. 3) (1906) I. L. R. 29 All. 24. 

(2) (1898) T. L. R. 20 All 529. (4) (1898) I. L. R. 23 Boin. 493. 

(5M1901J I. L. R. 25 Bom. 675. 


i-W 


869 


1914 


Shashi 

Rajbansiii 


Emperor. 


Bicachcroft 

J. 


the rule might be relaxed. 

This case was subsequently dissented from by a 
Division Bench of the same Court, in Queen-E mpress 
v. Brij Narain Man (2), and the later decision was 
followed in Emperor v. Budhan (3). 

Shortly after the decision in Queen-Empress v. 
Brij Narain Man (2), a Bench of the Bombay High 
Court in Queen-Empress v. Bhau (4) took the view 
that nothing couLd be done against an approver till 
the trial of the other accused at sessions was finished. 
The learned Judges relied on the case of Queen-Empress 
v. Sudra (1), and five other cases, not one of which is 
an authority for the general proposition stated. This 
case was doubted by Fulton J. in the later case of 
King-Emperor v.Bula (5) and the judgment of Candy J. 
shows that at an earlier stage a view inconsistent 
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with, that expressed in Queen-Empress v. Bhau(Y), liad 
been adopted. 

In this Court the only reported case is that of 
Queen-Empress v. Natu (2). In that case the commit- 
ment of the approver was criticised on three grounds, 
only two of which have any bearing on the present 
discussion. These are that it was obligatory that, the 
approver should be available as a witness at the 
sessions trial, and that the commitment of the ap- 
prover before the trial of the other accused had 
terminated was illegal. Logically, the second reason 
would appear to depend on the first, for if there is no 
obligation that the approver should be available as a 
witness at the sessions, there would appear to be no 
reason as a general proposition of law, for delaying 
his trial till the termination of the trial of the other 
accused; though circumstances might exist which 
would induce the Sessions Judge, as a matter of dis- 
cretion, to direct a separate trial on the ground of 
inconvenience or possible prejudice to the other 
accused. 

Section 337 (2) of the Code of Criminal Procedure 
provides that a person accepting a tender of pardon is 
to be examined as a witness in the case. That condi- 
tion is fulfilled when the approver is examined as 
a witness in the Magistrate’s Court. In my opinion, 
that sub-section does not mean that it is compulsory 
to examine the approver in the Sessions Court if he 
has shown by his evidence in the Magistrate’s Court 
that he is an untrustworthy witness. It is contrary to 
all principles that the Crown should be obliged to 
examine as a prosecution witness a person who lias 
shown himself by liis evidence in a previous stage of 
the case to be untrustworthy. This view was taken in 

(1) (1898) I. L. It. 23 Bom. 493. (2) (1899) I. L. It. 27 Calc. 137. 



9 






9 


l 


VOL. XLII.] CALCUTTA SERIES. 


871 



the case of Queen-Empress v. Bamasami (1). Inciden- 1944 
tally I may remark that the view expressed in the Shashi 
same case that, beyond revoking the pardon nothing Rajbanshi 
should he done against the approver until after the Emperor. 
trial of the other accused is over, is obiter dictum and Beachckof , 
based on the case of Emperor v. Bhciu (2) and the J. 
cases therein quoted, which apply to an . entirely 
different state of facts. 

It is to be noticed that the learned Judges who 
decided the case of Queen-Empress v. Ncitu (3) though 
referring to sub-sections (2) and (3) of section 337, say 
that the intention of the law is that the approver shall 
be “ available ” as a witness in the Sessions Court. If 
section 337 (2) really applies, his examination is com- 
pulsory. The language of the Code is imperative — 

“he shall be examined.” I have pointed out that 
there is no obligation on the prosecution to examine 
him at the sessions trial, if he has previously shown 
himself untrustworthy. There is never any obliga" 
tion on the accused to examine a witness, and with 
all respect to the learned Judges I see nothing in 
the section to lead to the supposition that no action is 
to be taken against him in order that he may be 
“ available ” as a witness for the defence. In fact he 
will be available as such witness if at the sessions 
trial he is able to successfully plead that he has not 
forfeited his pardon ; though I do not wish to be under- 
stood as giving this contingency as a reason for differ- 
ing from the view expressed in Queen-Empress v. 

Natu{3). 

I am of opinion that where an approver has for- 
feited his pardon in the Magistrate’s Court there is no 
illegality in proceeding with the enquiry against him 
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and in committing him for trial jointly with the other 
accused. 

The second argument advanced by the learned 
pleader for the appellants was, as originally formulated, 
that the procedure of the learned Sessions Judge was 
unintelligible, and it is quite clear that he did not 
realise what the object of the learned Judge was. It 
would have been better if the learned Sessions Judge 
had clearly stated in his order sheet what was the 
preliminary point on which he heard arguments on 
the 4th July, but an examination of the earlier pro- 
ceedings leads to the conclusion that he was trying a 
preliminary issue in bar on a plea by Shashi that he 
had been granted a pardon. On the charge being read 
the following plea by Shashi was recorded, that he is 
a witness, that lie cannot be tried in this case and that 
he is “ not guilty.” This may reasonably be read as 
first a plea of pardon, second an objection to being 
tried jointly with the other accused, third, a plea of 
not guilty on the general issue. 

It appears that an argument was then addressed to 
the learned Judge objecting to the Magistrate’s proce- 
dure in “cancelling” the pardon and at once proceed- 
ing with the enquiry against the accused jointly. The 
learned Judge decided that he could do nothing in 
view of section 215 of the Code of Criminal Procedure. 
Then on the 4tli July, after the examination of eleven 
witnesses, the evidence of Shashi given before the 
Committing Magistrate was read. This was followed 
by arguments on the “ preliminary point.” The Judge 
then charged the Jury, and took their verdict on the 
question whether Shashi had forfeited his pardon. 

From this it is evident that the learned Judge was 
trying the preliminary issue raised by Shashi’s plea of 
pardon as a bar to his being tried at all. 

This raises the question whether the procedure 
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adopted was correct. The learned pleader for the 
appellants argues, in the first place, that the only 
person to decide whether the pardon was forfeited 
was the authority who granted the pardon, and, in the 
second, that if this was a question for the Court of 
Session it was one for the Judge to decide and not the 
Jury, and to support the second part of the argu- 
ment lie relies on section 298(7) (c) of the Code of 
Criminal Procedure. 

In the case of Queen-Empress v. Manick. Chandra 
Sarkar (1) it was decided that the authority which 
granted the pardon was the authority which has juris- 
diction to revoke it. That case was decided under the 
old Criminal Procedure Code, Act X of 1882. The 
decision has become obsolete, for Act V of 1898 made 
a radical alteration in the law. Under the existing 
Code there is no provision for withdrawing the par- 
don, but the first clause of section 339 shows in what 
circumstances the pardon is forfeited, and the second 
clause provides that when forfeited the approver’s 
statement may be given in evidence against him. 
Under the old law the pardon remained in force until 
it was withdrawn by the authority granting it in 
consequence of a failure by the approver to observe 
the conditions under which it was granted. Under the 
present law the result of a failure to observe the 
conditions is that the approver may be put on his 
trial without any formal order of withdrawal or 
cancellation. The act terminating the pardon was, 
under the old law, the withdrawal by the granting 
authority : under the present law it is the forfeiture 
by the approver. It follows, as a matter of course, that 
when the approver is put on his trial he may plead 
his pardon, and in such case it must be shown that 
his pardon has been forfeited. 

(1) (1897) I. L. R. 24 Calc. 492. 
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Then arises the question what Court is to decide 
whether the pardon has been forfeited. The plea 
should, in my opinion, be taken at the commencement 
of the proceedings before the Magistrate, for it strikes 
at the jurisdiction to take any proceedings at all 
against the approver, and it would then be necessary 
for the Magistrate to consider whether the pardon 
had been forfeited. But if he decides against the 
approver, or even if the plea is not taken before the 
Magistrate, it does not follow that the plea cannot be 
pressed in the Sessions Court. 

That is the Court which has to decide on the guilt 
or innocence of the accused, and I cannot conceive that 
the Court which has to adjudicate on that point has its 
hands tied in regard to what may be the strongest and 
perhaps the only point in the accused’s defence. The 
position is exactly the same as in any ordinary 
sessions trial, e.g., on a charge of criminal breach of 
trust. The Committing Magistrate has to be satisfied 
both of the trust and of the breach before he can 
commit, and the Sessions Court has to come to a find- 
ing on both points before it can convict. .So if a par- 
don has been granted, the forfeiture must be proved. 

When the case comes before the Sessions Court 
that Court ought to try the question whether the 
pardon has been forfeited before trying the general 
issue. It is possible that the evidence on the two 
issues may overlap and in some cases be practically 
identical, and that seems to me to be the only argu- 
ment against trying the question of forfeiture of 
pardon before calling on the accused to plead to the 
charge of the offence, and where such is the case, it 
might be a reason for the Judge to use his discretion 
and order the approver to be tried separately from the 
other accused. 

In expressing the above views as to the change 



YOL. XLII.] CALCUTTA SERIES. 875 

made in the law by Act V of 1898 and as to tlie duty of 1914 
the Sessions Court to try the question whether the Shashi 
pardon was forfeited or not, I have not failed to con' Rajbanshi 
sider the judgment of Holm wood J. in Emperor v. emperor. 
Abani Bhushan Chuckerbutty (1). It is true that, the _ 
learned Judge expresses the opinion that the enquiry j. 
as to forfeiture should not be reopened at the trial ? 
but in the concluding paragraph of his judgment he 
says, — “ it is open to the accused here to show that 
the statement he made on oath was not a false state- 
ment,” which is only another way of saying that he 
may prove that the pardon, was in fact not forfeited. 

The learned Judge thereby in effect says that the 
question may be re-opened. Chatterjee J. in the 
same case says, “ It was for the Committing Magistrate 
to decide this question ( i.e ., the question of forfeiture). 

. . . I say this with this qualification that this is 

only for the purpose of the commitment, and it is 
open to the accused to show before us in this Court 
that the statements which are alleged to be false are 
true in fact,” which I take to mean that the Magistrate 
must come to a finding on the question of forfeiture 
before he can commit to the sessions, that his finding 
has no effect beyond the proceedings in his own Court, 
and that the question can be re-opened in the Sessions 
Court. I consider that not only may the question be 
re-opened, but the onus is on the Crown to prove that 
the pardon has been forfeited. 

Now, assuming that the procedure adopted was not 
quite correct in that evidence should have been taken 
only as against Shashi in the first instance, and only 
on the preliminary plea,* there is no reason to suppose 
that any of the accused has been in any way preju- 
diced . 

The argument that it was for the Judge and not 
(1) (1910) I. L. R. 37 Calc. 845. 



A 


fj 


1 1 

§1 


tj [1 

P 

rl 


1 



Emperor. 

Beachcroft 

J. 


*76 INDIAN LAW REPORTS. [VOL. XLII. 

1914 the Jury to decide whether the pardon was forfeited, 
Shashi is not supported by section 298 (1) (c) of the Code of 
Rajbaxshi Criminal Procedure. That clause refers only to a 
Emperor. finding on a question of fact which it is necessary to 
Beachcroft P rove to make o t’ner evidence admissible. Here the 
J. question of forfeiture of the pardon was important not 
for the purpose of making other evidence admissible, 
but for the purpose of determining whether the trial 
could at all continue as against Shashi. That was a 
question of fact for the Jury. 

As regards the arguments that the learned Judge 
misdirected the Jury, it is sufficient to say that no 
passage in the charge lias been pointed out. which 
justifies the suggestion. 

I agree that the appeal should be dismissed. 

E - H - M - Appeal dismissed. 



E. h. M. 


Oct. 27, 28 
Dec. 2. 


PRIVY COUNCIL. 

HARI KISHEN BHAGAT 

v. 

KASHI PERSHAD SINGH 
(AND another appeal consolidated). 

[OH APPEAL FFOM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Hindu Luo Alienation by widow —Mortgages executed with alleged consent 
of reversioners— Nature of proof required of consent which must be estab- 
lished by positive evidence— Absence of proof of legal necessity— Pre- 
sumption afforded by consent of reversioner . 

In this appeal which arose out of suits to recover property mortgaged by 
a Hindu widow it was held (affirming the decisions of the Com-ts in 
India), that the part taken by the reversioners with respect to the mortgages 
in question did not, under the circumstances, amount to a consent to^bhid 

° Present : Lord Dunedin, Loud Shaw, Sir John Edge and Mr. Ameer 


YOL. XLIL] CALCUTTA SERIES. 


877 


! 

! 





their interests. When a “stringent equity” arising out of an alleged 
consent by reversioners is sought to be enforced against them, such 
consent must be established by positive evidence that upon an intelligent 
understanding of the nature of the dealings they concurred in binding their 
interests ; and that such consent should not be inferred from ambiguous acts^ 
or be supported by dubious oral testimony such as appeared to have been 
relied upon in this case. 

Jiwan Singh v. Misri Lai (1), per Lord Hobhouse, referred to. 


1914 

Hari 

Kishen 

B HAG AT 
V. 

Kashi 

Pershad 

Singh. 


Consolidated Appeal 74 of 1912 from a judgment 
and decree (11th March 1909) of the High Court at 
Calcutta which affirmed a judgment and decree (22nd 
June 1906) of the Subordinate Judge of Monghyr. 

The defendants were appellants to His Majesty in 
Council. 

The only question for determination on this 
appeal was as to whether the purchase by the 
appellant Hari Kishen Bhagat of the lands in suit 
gave him an absolute title therein or only an estate 
for life of a Hindu widow. 

The facts of the case were that Shyamal Singh was 
the owner of a four annas share of a mokurari tenure 
consisting of five mouzahs with kainat lands the 
subject-matter of the two suits which gave rise to the 
appeal. He died in 1842 leaving Dulhin Nawab 
Kumari his widow and sole heiress who succeeded to 
his estate. The pedigree of his family so far as now 
material was as follows : — 


Hemmat Singh 


Dulhin Nawab Knmari-Shyamal Singh Raghubir Siugh Bhupal Singh Jagrup Singh 


Kashi Pershad Singh Ram Pershad Singh Behari Singh Bijvung Sahai Singh 
( Respondent .) ( Respondent .) (Deceased.) (Respondent.) 

On 26tlx November 1877 Dulhin Nawab Kumari 
mortgaged 1, 2 and 3 of the properties in suit to Hari 
(1) (1805) I. L. R. 18 All. 146 ; L. R. 23 I. A. 1, 4. 
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Kishen JBhagat for Rs. 950. The mortgage was 
witnessed by Raglmbir Singh, who was at that time 
the sole reversionary heir of Sliyamal Singh, and by 
Behan Singh, and was signed on behalf of the widow, 
the mortgagor, by the respondent Bajrung Salmi. 
Singh. 

On Llth July 1882 the widow mortgaged 1, 4 and 5 
of the properties in suit to Hari Kishen Bhagat to 
secure a further loan of Rs. 1,775. And on 10th July 
1889, she executed a zurpeshgi lease to Hari Kishen in 
respect of properties 2, 3, 4 and 5 of the properties in 
suit for eleven years in consideration of an advance of 
Rs. 1,250. 

On 8tli May 1893 Hari Kishen Bhagat brought a 
suit on the mortgage of 26th November 1877 against 
Dulhin Nawab Kumari, in which on llth July 1893 he 
obtained a decree under which he brought properties 
1, 2 and 3 to sale and purchased them on 12th 
February 1894 for Rs. 2,550 : and on 19th February 1897 
he brought a similar suit on the mortgage of llth July 
1882, obtained a decree on 23rd March 1897, under 
which on 13th September 1897 he brought to sale 
properties 4 and 5 and purchased them for Rs. 2,000 
Both these suits were brought in the Court of the Sub' 
ordinate Judge of Mongliyr; they were both undefend, 
ed, and none of the reversioners were parties to them. 

Dulhin Nawab Kumari died in 1900 ; and on llth 
and 16th December 1901 respectively the present suits 
were filed the former by the respondent Bajrung 
foaliai Singh for a one-third share of the properties, 
and the latter by the respondents Kashi Pershad 
Singh and Ram Pershad Singh, sons of Raghubir 
Singh for a two-third share. The defendants in the' 
former suit Hari Kishen Bhagat (the first appellant) 
and his two sons Kedaru Bhagat and Malmbir 
Bhagat, Kashi Pershad Singh, and Ram Pershad 
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Singli as the persons claiming the other two-thircls of 
the properties, and the zamindar, Raja Ram Narayan 
Singh, as the superior landlord: and the defendants 
in the latter suit were the appellants, Bajrung Saliai 
Singh, and the said zamindar. 

The plaintiffs claimed as the reversionary heirs of 
Shyamal Singh on the death of Dulhin Nawab Kumari, 
and they alleged in their plaints that the mortgages 
and other transactions by her were not executed for 
legal necessity, and that the purchases by Hari 
Kislien Bliagat, therefore, conveyed to him only a life 
interest in the properties in suit which was determined 
on the widow’s death. 

The defence set up by Hari Kislien Singli in each 
case was that the loans and advances taken by the 
widow (the mortgagor) were for legal and valid neces- 
sities, and that the ■ transactions had been entered into 
by her with the knowledge, approval and consent of 
the then reversionary heirs of Shyamal Singh; he 
claimed therefore that lie had acquired an absolute 
estate in the properties, and that the money covered 
by the zurpesligi lease was still due and unpaid. 

The Subordinate Judge held that by the mortgages 
only the limited interest of the widow was mortgaged, 
that there had been no such legal or valid necessity 
for the loans and advances taken by her as would bind 
the reversioners after her death ; that the attestations 
of the reversioners were only a recognition that she 
had pledged her widow’s estate ; and that even if the 
purposes to which some of the money had been 
applied were necessities, Hari Kislien Bhagat had 
been sufficiently recouped by the income of the 
properties covered by the zurpesligi lease. The Sub- 
ordinate Judge, therefore, held that all that passed 
to Hari Kislien Singh under the sales in execution of 
the mortgages decrees was Dulhin Nawah Kumari’s 
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ILini ted interest as a Hindu widow which came to an 
end on her death. 

On appeal, the High Court (Lalmohan Doss and 
Richardson JJ.) held that no legal or valid necessity for 
the mortgages had been established ; that the attesta- 
tions of the deeds by the reversionary heir did not 
amount to consent ; that even if it did amount to con- 
sent on his part to the transactions, it could not be 
treated as being corroborative evidence of legal neces- 
sity inasmuch as there was no other independent 
evidence of such necessity ; and that consent to such a 
transaction by the reversionary heir could not validate 
a mortgage for which no legal necessity had been 
proved. The High Court also found that the amount 
received by Hari Kishen Bhagat under the zurpesligi 
lease was in excess of that which he could claim as valid 
charges on the properties. In the result the High 
Court affirmed the decision of the Subordinate Judge. 

On this appeal, 

A. M. Dionne , for the appellant, contended that 
the mortgages were executed with the approval and 
consent of the reversionary heirs, and bound them and 
their successors in interest; and such approval 'and 
consent to the transactions were of themselves evidence 
rendering proof of legal necessity unnecessary. The 
consent of the next reversioner raised a presumption 
in favour of the propriety of an alienation by the 
widow, which unless fraud was shown would not be 
set aside ; and such consent even given after an alien- 
ation had been made would validate it. In the first 
mortgage the then next reversioner signed on behalf 
of the mortgagor, and both were signed or attested by 
other reversioners some of whom were the present 
claimants. The second mortgage was given to pay off 
the interest on the first mortgage. Reference was 
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made to Collector of Masulipatam v. Cavaly Venkata 
Narainapah (1), Raj Lukhee Debea v.' Cocool Chuncler 
Chowdhury (2), Bajrangi Singh v. Manokarnika 
Baksh Singh (8), [Lord Dunedin referred to Muirhead 
v. Muirhead (4), and Lord Shaw to Sham Sundar 
Lai y. Achhan Kunwar (5).] The doctrine of the 
consent of the next reversioner has been held by the 
High Court in the present case [see Hari Kissen 
Bhagat v. Bairang Sahai Singh (6)] to apply only to 
an out-and-out sale and not to an alienation by mort- 
gage, it being said that the doctrine of consent only 
applied to cases where the widow alienated the whole 
of her estate, and there was acceleration of the succes- 
sion, and not where she alienated only a portion of it. 
But that decision was in fact the cause of a reference 
to a Pull Bench of the High Court which did not agree 
with it, but held that the doctrine of consent by a 
reversioner applied to the case of a mortgage: Debi 
Prosad Chowdhury v. Colap Bhagat (7). It was sub- 
mitted that consent had been established on the 
evidence, and that an absolute title passed to the 
appellant in the properties by the execution sales 
under both mortgage decrees. In any case the appel- 
lants were entitled to their rights under the zurpeshgi 
lease if any of the money advanced had been applied 
for legal necessities. The advances were taken by the 
widow to meet the expenses of pilgrimages, shradhs 
and other religious undertakings by her and to meet 
other necessary expenses. 

[Lord Dunedin said there was no case made out 
except as to the first mortgage, and asked counsel for 

(1) (1861) 8 Moo. I. A. 529, 550. (4) (1 890) L. R. 15 A. 0. 289, 300. 

(2) (1869) 13 Moo. I. A. 209, 228. (5) (1898) I. L. R. 21 All. 71 ; 

(3) (1907) I. L. R. 30 All. 1; L. R. 251. A; 183. 

L. R. 35 I. A. 1. (6) (1909) 13 C. W. N. 544, 548. 

(7) (1913) I. L. R. 40 Gale. 721. 
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the respondents to confine his argument to tliat mort- 
gage only.] 

Lowndes , for the respondents (other than the zamin- 
dar respondent), contended that the decisions of the 
Courts below were right in holding that only the 
limited estate of a Hindu widow passed to the appel- 
lant by the sale in execution of the decree on the first 
mortgage ; in fact all that was sold was the right, title 
and interest of the widow, and that was determined on 
her death. The concurrent decisions of the Courts 
below had disposed of the question of legal necessity. 
The doctrine of acceleration of the estate applied in 
the case of an out-and-out sale by the widow with the 
consent of the next reversioner, but not where she 
gives only a mortgage, in which case it is submitted 
the mortgage would not. even with the consent of the 
reversioners, be binding as a surrender of the estate. 
Reference was made +o Behari Lai v. Madho 
Lai (1), and Raj LuJchee Debea v. Gocool Clmnder 
Chowdhury (2). On the question of what proof was 
necessary to establish the consent of the reversioners, 
Jiwan Singh v. Misri Lai 13) and Sham Sunder 
Lai v. Achhan Kunwar (4) were cited. According 
to these cases there was here not sufficient evidence of 
consent by the reversioners The attestations of the 
mortgage and the signing of the widow’s name thereon 
by the then sole reversioner was not intended to, and, 
under the circums-ances of the case, could not validate 
the mortgage, as a mortgage of anything more than 
the widow’s interest in the properties, and in any event 
such attestations and signature could not bind the 
interest of Raghubir’s sons the respondents Kashi 

(1) (1891) I. L. R. 19 Calc. 236 ; (3) (1895) I. L. R. 18 All. 146; 

L. R. 191. A. 30. L. R. 23I.A. 1. 

(2) (1869) 13 Moo. I. A. 209, 228. (4) (1898) I. L. R. 21 All. 71, 81 ; 

L. R. 25 I. A. 183,188, 189. 
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Pershad and Ram. Pershad Singli. If the appellant 
desired to obtain a decree on the mortgage which 
would be binding on the reversioners, he should have 
joined them as parties to the mortgage suit. 

Dunne replied. 
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The judgment of their Lordships was delivered by 

Mr. Amber Ali. The question for determination Dee - 2 - 
in these appeals relates to the validity, as against the 
reversioners, of certain sales held in execution of 
decrees obtained on mortgages effected by a Hindu 
widow, who had succeeded to her husband’s estate on 
his death without leaving any issue. Shyamal Singh, 
the husband, died in 1842, and the widow, Dulhin 
Nawab Kumari, held the properties which form the 
subject of the present litigation until the transactions 
the validity of which is challenged in these suits. 

The first mortgage was executed by Nawab Kumari 
in favour of the defendant, appellant, on the 26’th of 
November 1877 in respect of three of the properties in 
her possession. On the 11th of July 1882 she mort- 
gaged the rest of the properties to Bhagat for a farther 
loan, and in 1889 she gave him what is usually called 
in India a ticca pottah of the shares of Shyamal Singh 
in all the mouzahs save one. Under this usufructuary 
lease the defendant obtained possession of the share g 
covered by it. 

1 In 1893 Bhagat brought a suit against Nawab 

Kumari on the mortgage of 1877 and in execution of 
^he decree on that bond purchased the three properties 
{ to which it related. In 1897 he obtained a decree on 

the bond of 1882, in execution of which he himself 
purchased again the remaining properties held by_the 
widow. He thus obtained possession of all the shares 
I in the different villages which Nawab Kumari had 

i inherited from her husband for a widow’s estate. 
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Nawab Kumari died in 1900, and the plaintiffs, who 
are Shyamal Singh’s brothers’ sons, and whose rever- 
sionary right to his estate, though questioned in the 
first Court, is not disputed now, brought the present 
suits to recover possession of the properties held by 
Bhagat under the execution sales of 1893 and 1897, 
their main contention being that neither the mort- 
gages executed by Nawab Kumari nor the sales there- 
under affected more than her interest which ceased on 
her death. 

Hari Kishen Bhagat is the principal defendant, but 
his sons have been impleaded in both actions, as they 
are joint in estate and living in commensality with 
him, and are, therefore, necessary parties. 

The main defence to the plaintiffs’ claims was that 
the mortgages were effected by the widow for valid 
and legal necessity under the Hindu law, and, further, 
that they were concurred in by the reversioners, and 
that consequently the defendants by virtue of the 
sales in question acquired the interests of the 
widow as well as theirs. It Is to be remarked that 
in neither of the mortgage suits were the rever- 
sioners made parties. 

At the time when the bond of 1877 was executed 
the nearest reversioner to Shyamal Singh was his sole 
surviving brother, Raghubir Singh. After him stood 
Raghubir’s sons, of whom there were several, and the 
sons of two other brothers, Bhupal and Jagrup, who 
were dead at the time. Among these nephews of 
Shyamal Singh the names of Behari, the only son of 
Bhupal, and of Bajrung Sahai, a son of Jagrup and a 
plaintiff in one of the present actions, should be parti- 
cularly mentioned, as they figure in the transactions 
in question. 

In the instrument of 1877 the name of the widow 
is written by Bajrung Sahai Singh. He also appear 3 


885 




VOL. XLII.] 


CALCUTTA SERIES. 


T 


to liave purchased the stamp paper on which the bond 
is inscribed. Among the witnesses to the document 
are Raghubir and Behary. 

The name ol the widow in the mortgage of 1882 
appears to be written by Behari Singh, and one of the 
witnesses to this bond is Bajrung Sahai. On the lease 
of 1889 Nawab Kumari’s name is written by Modena- 
rain, a son of Raghubir, and the witnesses are Ram 
Parshad, another son of Raghubir, Bishan Parshad, 
one of the sons of Behary, and Bajrung Sahai, who 
also appears to have identified the lady to the Regis- 
trar. Both the Courts in India have found that so 
far as the ticca poliah of 1889 is concerned, the debt 
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contracted thereunder has been satisfied out of the 
usufruct of the properties covered by the lease. 

The points for determination in these appeals 
depend on the transactions of 1877 and 1882 respect- 
ively. The law relating to the dealings of a Hindu 
widow with her husband’s estate which devolves on 
her in default of issue is now too well settled to -need 
a prolonged consideration. To be valid as against the 
reversioners, or to affect their reversionary rights, a 
charge created by a Hindu widow or an alienation 
effected by her can be supported only by proof 
aliunde that such debt was contracted or such aliena- 
tion was made for valid and legal necessity, and the 
onus of establishing such necessity rests heavily op 
' the person who claims the benefit of transactions 

I with a Hindu widow or other females taking similar 

estates. The requirement of the law may, however, 
be fulfilled by proving the consent or concurrence of 
the reversioners to or in the transactions. 

In the present cases the Trial Judge in a careful 
and well-considered judgment held that the defend- 
| ants had failed to prove any valid and legal- necessity 

f for the mortgages executed by the .widow. This 
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view has been affirmed on appeal by the High. 
Court of Calcutta, and there being thus a concurrent 
finding of fact by the two Courts in India, that sub- 
ject is now out of the region of discussion. Both the 
Courts have further held in effect that the part taken 
by the reversioners with respect to the transactions 
in question did not amount to a consent to bind their 
interests. In view of the facts and circumstances of 
the case, their Lordships have no hesitation in express- 
ing their concurrence with the conclusion at which 
the Courts in India have arrived. The Trial Judge 
has carefully examined the phraseology of the two 
instruments, and he is of opinion that their language 
is fully consistent with the fact that the interest of the 
widow alone was intended to be charged. Nor is there 
anything to show that the reversioners who helped 
her to raise the loans understood it otherwise. There 
is no evidence that they benefited from the trans- 
actions, or that so far as they were concerned there was 
any need for the mortgages. Their Lordships think 
that when a “ stringent equity,” to use Lord Hob- 
house’s expression in the course of the argument in 
Jiwccn Sing v. Misri Lull (1) arising out of an alleged 
consent by the reversioners is sought to be enforced 
against them, such consent must be established by 
positive evidence that upon an intelligent understand- 
ing of the nature of the dealings they concurred in 
binding their interests ; and that such consent should 
not- be inferred from ambiguous acts or be supported 
by dubious oral testimony such as appears to have 
been relied upon in this case. 

In Raj Lukhee Debia v. Gokool Ghunder Chowdhry 
(2) this Board refused to affirm the proposition that 
mere attestation by a relative necessarily imports 

(1) (1895) 1. L. R. 18 All. 146 ; (2) (1869) 13 Moo. I. A. 209, 228. 

L. It. 23 I. A. 1, 4. 
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concurrence, and they added that when the consent of 
the husband’s kindred is relied upon for the validity 
of alienations effected by the widow “ the kindred in 
such case must generally mean all those who are likely 
to be interested in disputing the transaction. At all 
events there should be such a concurrence of the 
members of the family as suffices to raise a pre- 
sumption that the transaction was a fair one and 
one justified by Hindu law.” The observations of the 
Board in that case seem to their Lordships to apply 
with particular force to the facts of the' present case. 

On the whole, their Lordships are of opinion that 
the Judgments appealed from are right and ought 
to be affirmed, and that these appeals ought to be 
dismissed with costs. And they will humbly advise 
His Majesty accordingly. 

j. v. w. Appeals dismissed. 

Solicitors for the appellants : T. L. Wilson fy Co. 

Solicitors for the 1st and 2nd respondents, in both 
appeals : Theodore Bell # Co. 
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Before Holmwood and Mullick JJ. 

EAST INDIAN RAILWAY COMPANY 


CHANGAI KHAN.* 


Remand— New case— Second appeal — Finding of fact— High Court , power of 

— Silk— Railway Company, liability of— Railways Act (IX of 1890), 

s. 75 — Practice . 

A new case cannot be made bn behalf of the plaintiff on remand. 

After there has been a decision of fact in the two Courts of original 
and first appellate jurisdiction, the High Court cannot entertain a second 
appeal upon any question as to the soundness of findings of fact by the 
lower Appellate Court. If there is evidence to be considered the decision of 
the Second Court, however unsatisfactory it might be, when examined, 
must stand final. 

' Ramratan Suhal v. Nctn lu (l) referred to. 

The question whether silk in manufactured or unmanufactured state is 
to be treated as silk is a question of fact. 

Brunt v. Midland Railway Company (2), Hiatunnma v. Kailash 
Chandra Saha (3), Lahhmidas Hira Chani v. The Great Indian Peninsular 
Railway (4), Sambiadha Mudali v. The South Indian Railway Co . (5), 
Pundalik Udaji Jadhav v. S. M. Railway Co. (6) referred to. 

Second Appeal by the East I ad i an Railway Com- 
pany, the defendants. This appeal arose out of a suit 
for recovery of the price of articles contained in a 
lost packet booked from Bombay to Bankipore. 

* Appeal from Appellate Decree, No. 1120 of 1912, against the decree 
of Ibrahim Ahmed, Subordinate Judge of Bankipur, dated Feb. 15, 1912, 
confirming the decree of Kali Kumar Sarkar, Munsif of Patna, dated 
Nov. 30, 1910. 

(1) (1891) I. L. B. 19 Calc. 249. (4) (1867) 4 Bom. H. C. 129. 

(2) (1864) 33 Exch. 187. (5) (1883) I. L. E. 6 Mad. 420. 

(3) (1905) 16 C. L. J. 259. (6) (1909) I. L. B. 33 Bom. 703 
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Amongst other things the Lost packet contained hand- 1916 
kerchiefs which were described as “ fancy silk-hand- East i ndian 
kerchiefs”. The Railway Company contended that in 
as much as the packet contained silk worth more than 1 

Rs. 100 , the Railway Company was not liable, as the C E ^ A ' 
packet was not insured under section 75 of the Rail- 
ways Act. The first Court gave a modified decree, i.e., 
it held that the Company was not liable for the loss of 
the si lk handkerchiefs, but it was liable for the loss of 
other articles contained in the lost packet. Both sides 
appealed, but their appeals were dismissed by the 
Subordinate Judge. The Railway Company then 
appealed to the High Court mainly on the ground that 
the Company was not liable for- any of the articles 
contained in the lost packet. 

Teunon J. (sitting alone) agreeing with the conten- 
tion of the Railway Company, remanded the case to 
the lower Court for a fresh finding as to the particular 
items of silk handkerchiefs and their respective 
values directing that the Subordinate Judge, in the' 
first Court of appeal, should come to a finding on the 
following issue, namely, wliat is the aggregate value of 
the handkerchiefs in which, on the evidence adduced, 
it may be found that the value of silk exceeds the 
value of the other materials. 

The finding on the issue was against the Railway 
Company. Teunon, J. did not care to hear the appeal. 

The matter, therefore, was placed before the Chief 
Justice who referred it to the Bench presided over by 
Holm wood and Mullick. JJ. 

Mr. S. R. Das (with him Mr. G. B. Macnair and 
Babu Ambica Chowdhri/), for the appellants, submitted 
on the authority of Hiatunnissa v. Kailash Chandra 
Saha (1) that the whole case was opened up before 
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their Lordships and it was necessary to see whether 
or not the remand order was had. The finding of the 
original Court regarding silk was conclusive and 
could not be reopened. The High Court could not 
interfere with the finding of fact : Ramratan Sulcal v. 
Nandu (1). 

Lakhmidas Mira Chand v. The Great Indian 
Peninsular Railway (2) and Samivada Mudali v. The 
South Indian Railway Company 18) are distinguish- 
able and do not apply to the facts of the present case. 
The lost packet containing, as it did, silk articles 
worth more than rupees one hundred, should have been 
insured, but, not being insured, the plaintiff could 
not make the Railway Company liable for anything 
contained in the said packet. 

Moulvi Mustafa Khan, for the respondent, submit- 
ted that when the article was lost the Company was 
liable. The Court could not decide the case on the 
word ‘ fancy ’ only. We gave evidence that the hand- 
kerchiefs were not silk handkerchiefs at all, and even 
if there was any silk, the quantity of silk was very 
little in those handkerchiefs. Onus was on the Com- 
pany to show that there was preponderance of silk. 
Insurance was not necessary. The Company should 
have taken proper care. 

Mr. Das was not called upon to reply. 


East Indian 
Railway 
Company 
v . 

Cu.ingai 

Khan. 


Holmwood and Mullick JJ. This second appeal 
arises out of a suit brought by the plaintiffs against 
the East Indian Railway Company for the loss of 
a certain parcel consigned to the company for convey- 
ance from Bombay to Baukipur the value of which is 
stated to be Rs. 516-5-7i pies. After a prolonged 
correspondence about the claim the plaintiffs submitted 

(1) (1891) I. L. R. 19 Calc. 249. ( 2 ) (1867) 4 Bom. H. C. 129. 

(3) (1883) I. L. R. 6 Mad. 420. 
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to the defendants a detailed statement of the goods 
in the parcels, and it appears from that statement that ■ EaST x ndian 
fancy silk handkerchiefs of the value of Rs. 188-2 Railway 
annas had been lost with the parcel. The defendants 
thereupon denied their liability relying on section 75 
of the Railways Act, IX of 1890, and Schedule II thereto 
annexed. The Munsif and the Subordinate Judge 
in concurrence held that the defendants were not liable 
for the silk inasmuch as it had not been declared 
or insured. But they held that the plaintiffs can 
recover the value of the other goods contained in the 
parcel, which did not appear to have come within 
Schedule II of the Act. 

The second appeal came before Mr. Justice Teunon 
sitting alone, and he was of opinion, and rightly in our 
view, that the whole case of the plaintiffs must fail if 
scheduled goods of the value of over 100 rupees were 
in the parcel, and for this reason that section 75 of the 
present Act, differing in that respect from the former 
Act, says that the Railway Administration shall not he 
responsible for the loss, destruction or deterioration of 
the pai’cel and not of the articles mentioned in the 
Schedule II. It is therefore clear that if this parcel 
contained silks in a manufactured or unmanufactured 
state and whether wrought up or not wrought up with 
other materials of the value of Rs. 100, the Railway 
Company are not responsible for anything contained in 
the parcel ; and that was the sole ground upon which the 
Railway Company came before Mr. Justice Teunon in 
appeal. Mr. Justice Teunon, as we have seen, decided 
that point in favour of the Railway C ompany, and there 
we should have thought would have been an end of the 
matter, inasmuch as the plaintiffs did not file any 
cross-objection and did not say anything about the 
question of silk. But Mr. Justice Teunon appears 
to have thought that the company could not recover 
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any tiling unless tliere really was silk to the value 
of over 100 rupees in the parcel, and he therefore 
remanded the case to the lower Court for a fresh 
finding as- to the particular items of silk handkerchiefs 
and their respective values directing that the Subor- 
dinate Judge in the first Court of appeal should come 
to a finding on the following issue, namely, what is 
the aggregate value of the handkerchiefs in which on 
the evidence adduced it may be found that the value 
of silk exceeds the value of the other materials. 

The learned Subordinate Judge on remand express- 
ed himself wholly unable on the evidence to decide 
this issue. But he said that he was satisfied with the 
statement in the plaint that the silk handkerchiefs 
were worth 91 rupees and the other handkerchiefs 
which were not siLk were worth 42 rupees and odd, 
and this was a sufficient basis for making a new decree. 

It is there that the principal question in this 
appeal arises. It is obvious even if the remand which 
was made was a competent remand with which we 
shall deal presently, the Subordinate Judge could not 
make a new case for the plaintiffs. The finding of 
fact of the first two Courts before remand was at any 
rate conclusive that the plaintiffs had admitted to the 
Railway Company that they had consigned 138 rupees 
silk goods for them to carry, and the only question 
that was remanded was, what was the proportion of 
silk in each kind of handkerchief so as to show 
whether the aggregate amounted to 100 rupees or not. 
We are of opinion, relying on the decision in Hiatun- 
nessa Bibi v. Kailash Chandra Saha (1), that the 
remand itself was incompetent and that we in dealing 
with it as a Divisional Bench are bound to treat 
the case as coming before us on appeal from the 
Subordinate Judge who heard the first appeal. It is 
(1) (1905) 16 C. L. J. 259. 
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unnecessary to go into tlie considerations which 
induced the late Chief Justice and Mr. Justice Mitra 
to hold in the similar case that the remand was 
incompetent. It is clear as matter of principle that 
after there has been a decision of fact in the two 


1915 
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Khan. 


Courts of original and first appellate jurisdiction the 
High Court cannot entertain a second appeal upon 
any question as to the soundness of findings of fact 
by the lower Appellate Court. If there is evidence 
to be considered the decision of the second Court, 
however unsatisfactory it might be when examined, 
must stand final. These are the words of their Lord- 
ships of the Judicial Committee in the well known 
case of Ramratan Sukal v. Nandu (1). 

It was argued that Mr. Justice Teunon remanded 
the case on finding that the onus had been wrongly 
placed and that that was a point of law. But we 
find that he does not specifically find there was any 
misplacing of the onus. He says the Courts below, 
while placing upon the plaintiffs the whole burden 
of proof, have proceeded, it appears, solely upon the 
description fancy silk contained in the statement of 
claim, and he concludes by saying, even if the Courts 
below were right in throwing the whole burden on 
the plaintiffs, in view of the expression of opinion to be 
found in the cases which we shall presently deal with, 
the findings at which they had arrived is not suffi- 
cient ; and why is it not sufficient ? Because the possi- 
bility of equality in value has been overlooked and 
also the details of the value of each silk handkerchief 
have not been gone into. Now, these points surely 
come within the dictum of their Lordships of the 
Judicial Committee as to the soundness of the find- 
ings of fact rather than as to the findings of fact 
themselves. 


m ( 1 ftQ I T T, T? 10 flair* 
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1915 The learned Munsif found as a fact that from the 

East Indian L s * supplied by the plaintiffs to the defendants it 
appears that the lost box contained silk handker- 
chiefs worth more than 100 rupees. That primA facie 
clearly relieved the defendants from any burden. To 
avoid their liability to make a declaration and to 
insure the goods the plaintiffs stated that the handker- 
chiefs were not real silk but were known as such in the 
market, though they sold for no more than 5 or 6 pice 
each, while real silk handkerchiefs sold at Rs. 12 or 13 a 
dozen. They did not ask the Court to go into the ques- 
tion of whether there were so many at 15 annas and so 
many at higher price so that the aggregate of the 
real silk would not amount to 100 rupees. They took 
the general statement that fancy silk meant sham silk. 
They then produced a witness with samples of hand- 
kerchiefs which they alleged were similar to the lost 
liankerchiefs ; and upon this evidence and relying on 
the case Lakhmidcis Hira Chand v. The Great Indian 
Peninsular Railway^ 1), and on the case of Saminadha 
Mudali v. The South Indian Railway Company (2), 
they sought to ai’gne that such handkerchiefs could 
not be considered as silk within the meaning of the 
Act. The learned Munsif then said, in deciding 
whether a particular article when wrought up with 
other article is to be regarded as silk or not within the 
meaning of the Railway Act, the proper test to apply, 
according to those decisions, was to ascertain whether 
the value of the silk was more than half of the whole 
article. He then gives his finding, “ the evidence 
placed before me is not sufficient to show that the' 
price of the silk contained in the handkerchiefs, if any, 
was less than half that of the whole article.” It is 
argued that if we deal with this finding on the 
strictest mathematical principles it is not the finding 
(1) (1967) 4 Bom. II. 0. 129. (2) (1883) I. L. R. 6 Mad. 420, 
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that he set himself to find, namely, that there was more 
than half of the value in silk in the handkerchiefs. Kast i nd)AN 
But having regard to what he sets out to be the neces- 
sary finding, it is obvious that he intends to find that v . 
there is a sufficient preponderance of silk in the hand- C ^^ AI 
kerchiefs to bring them within the rulings he cites ; and 
he fo] tifies his finding by saying that they go by the 
name of silk in the market and are sold as such ; and 
this brings us to the consideration of the English case 
on which both the cases in ' India relied. It is the 
case of Brunt v. Midland Railway Company (1), where 
Baron Pollock clearly says, that the question whether 
silk in manufactured or unmanufactured state is to be 
treated as silk within the meaning of the English Act, 
the words in which are precisely similar to those in 
Schedule II of the Indian Act, is a question of fact 
which very properly might be left to a jury. When 
it is left to a Judge, the Judge must decide where the 
line should be drawn, that is to say, some test must be 
taken by the Court as to whether the case came within 
the definition or not. The line shifted according to 
the circumstances but the question which a Judge of 
fact has to answer is not where to draw the line, but 
whether the particular article before him is within 
the line; and. he found as a fact that in this particular 
case that was before him the silk did come within the 
, line. In the judgment by another Judge, Baron Pigott, 
who also treats it as a simple question of fact it is 
stated that in that case the ingredients of silk amount- 
ed to more in proportion and value to any other article- 
As a matter of fact it was a question of two pence in 
two shillings so that it was very near the dividing 
line of half and half. 

We do not, and indeed we cannot, bind all Courts 
to follow the exact test which was adopted by the 
(1) (1864) 33 Exch. 187. 
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Madras Court iu one case and by the Bombay Court in 
another. Bach case must depend upon its own cir- 
cumstances. Where a Court has adopted a fair test 
and where upon that test it has fotind that the article 
is silk within the meaning of the section, that is in 
our opinion a clear finding of fact and the Court can- 
not go behind it in second appeal. The Subordinate 
Judge, though he has said less, has put the matter 
even more strongly. He says the plaintiffs have 
failed to prove that the handkerchiefs were not silk 
handkerchiefs or rather that they contained less silk 
than cotton. This is sufficient to bring the case within 
the schedule, and we are therefore of opinion that in 
second appeal we cannot go behind that finding. 

Then comes the question whether the decree made 
in favour of the plaintiffs with regard to the other 
articles can stand. We have already indicated that 
we agree with the view taken by Mr. Justice Teunon 
that it cannot, and we are fortified in that opinion by 
the clear decision in the case of Pundalik Udcij i 
Jadhav v. The Agent , 8. M. Railway Company (1). 

The result is that the appeal is decreed and the 
plaintiff’s suit is dismissed with costs in all Courts. 

Si K Appeal allowed. 

(1) (1909) I. L. R. 33 Bom. 703. 
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| RAVANESHWAR PRASAD SINGH 

f v ' 

BAIJNATH RAM GOENKA. 

[ON APPEAL FR03VI THE HIGH COUSr AT FORT WILLIAM IN BENGAL.] 

Sale for arrears of revenue — Setting aside sale — Defect in specification of 
property to be sold in notification of sale — Ijmali share in property 
where there are many separate accounts opened — Revenue Sale Laio 
{Act XI of IS 59) ss. 0, 10, 11, 13, 33 — Inadequacy of price caused by 
leant of proper specification of the property for sale. 

The ijmali or joint share in a rnahal in which 148 of the owners of specific 
but undivided shares had obtained from the Collector separation of accounts 
under sections 10 and 11 of Act XI of 1850 was put up to sale for arrears 
of revenue, and purchased by the respondent. In the notification under 
sections 6 and 13 of the Act the specification of the share to be sold was in 
the following terms : — “ Ijmali share which cannot be specified excluding 
the separate accounts, number — .” Then followed a list of the 148 sepa- 
rate accounts referred to, and at the end it was stated that “ All other 
shares besides that specified are excluded from the sale.” And the entry in 
column 5 (the specification column) was “The ijmali share cannot be 
particularised owing to separate accounts having been opened. The shares 
to be sold are those given in a separate sheet after excluding the shares in 
respect of which the separate accounts have been opened.” In a suit to set 
aside the sale : — 

Held (reversing the decision of the High Court), that the notification 
of sale was insufficient and irregular, and not in compliance with the 
requirements of the law. Each case must depend on its own particular 
facts ; and what had to be considered was whether, having regard to all the 
circumstances, the specification was sufficiently clear to induce likely buyers 
to appear and bid at the sale. It was not enough that they might go and 
obtain the requisite information from the Collector’s office : the particulars in 
the notice should be sufficient in themselves to tell purchasers what they 
were invited to bid for. 


® Present : Lord Dunedin, Lord Shaw, Sir John Edge and Mr. Ameer 
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Held, alst , on the evidence that the property had been sold at an in- 
adequate price, and that the lowness of the price was due to the defective- 
ness of the specification of the property to he sold in the notification of 
sale, which was not merely an irregularity but a defect that rendered the 
sale void. 

Appeal 21 o£ 1912 from a judgment and decree (1st 
May 1907) of the High Court at Calcutta which revers- 
ed a judgment and decree (30th June 1901) of the 
Subordinate Judge of Mongliyr. 

The plaintiffs were appellauts to His Majesty in 
Council. 

The question for determination on this appeal, was 
whether the appellants were entitled to set aside a sale 
of a certain share in a zamindari for arrears of revenue 
and to recover possession of the lands of which the sale 
had deprived them, with mesne profits. 

The property sold was the ijmali (joint) or resi- 
duary share of a zamindari known as the 15 annas, 
6 dams share of Pargana Bisthazari. bearing touzi 
No. 336 in the Collectorate register, and consisting of 
360 villages. 

The zamindari had been broken up by constant 
subdivisions caused by the opening and creation of 
separate accounts under Act XI of 1859, in favour of 
transferees and purchasers of the interests of indivi- 
dual co-sharers in specific villages or groups of villages 
forming part of the estate, the result of which was 
a constant condition of change and uncertainty in the 
zamindari, and especially in the ijmali or residuary 
share. At the date of the sale there were 148 of such 
separate accounts. 

The sale took place on 9th September 1901, and the 
property was purchased by Baijnath Ram Goenka, the 
first respondent, for Rs. 33,500. 

In August 1901 a sum of Rs. 604-9-1 was alleged to 
be due to Government as arrears of revenue in respect 
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of the ijmali share of the mahal. A notice dated 7th 1915 
August 1901 was published in the “ Calcutta Gazette ” r AVA nesh- 
under sections 6 and 13 of Act XI of 1859, to the effect w ^g^ 8AD 
that the ijmali share of the mahal would be sold on v . 

9th September 1901 for recovery of the arrears of BA [jf ATH 
revenue due. In the 5th column of the notice it was goenka. 
stated that “ the ijmali share could not be specified.” 

It excluded 148 separate accounts which were specified, 
and at the bottom of the list it was stated that “all 
other shares besides that specified are excluded from 
the sale.” In the 7th column of the notice it was 
stated that the sudder jumma of the share to be sold 
was Rs. 2,615-6. 

By a sale notification dated 6th August 1901, also 
issued under sections 6 and 13 of Act XI of 1859, it was 
stated that the ijmali share could not be particularised 
owing to separate accounts having been opened. 

On 9th September 1901 the first appellant petitioned 
the Collector for the postponement of the sale, on 
the ground ( inter alia) that the extent of the ijmali 
share was not known, and he offered to pay the arrears 
due in order that the sale might be stayed, but his 
application was rejected. 

The property was sold as above stated, and on 14th 
March 1902 a certificate of sale of the ijmali share was 
granted to the first respondent; and on 15th May 1902 
he claimed and obtained possession of 44 villages in 
pargana Bisthazari as being included within the ijmali 
share purchased by him. Amongst the villages were 
included two, Matasi and Mirzaganj, which were not 
a part of the ijmali share, and which belonged to 
certain of the appellants and respondents (plaintiffs in 
the present suit). 


On 26th November 1902 the first respondent ap- 
plied under Bengal Act VII of 1876 to be registered 
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purchase and it was then found and decided that only 
31 out of the 44 villages were included within the 
ijmali share purchased by him. 

The owners of the ijmali share at the time of the 
sale were the appellants, and the respondents 14 to 19. 
On the 24th December 1901, the first appellant filed 
an appeal to the Commissioner of the Bhagalpur 
Division against the sale, but the appeal was dismissed 
on 12th February 1902. 

On 30th September 1902 the appellants and the 
respondents 2 and 14 to 19 instituted against Baijnath 
Rain Goenka and other defendants, the suit out of 
which the present appeal arose. The plaintiffs con- 
tended that the sale of the ijmali share was on various 
grounds illegal; and prayed that the sale should be set 
aside and that possession of the respective plaintiffs’ 
shares in the various mouzas, which then constituted 
the ijmali share, together with mouzas Matasi and 
Mi rzagan j should be awarded to them with mesne 
profits. 

The defence of the defendant Baijnath Ram Goenka 
was ( inter alia) that the sale was valid and legal . 

The only issues material to this report were — 
(7) was the notice under section 6 of Act XI of 1859 
legal, and did it contain the necessary specification 
and descriptions, and were the details mentioned in it 
correct ? (9) was the sale of the ijmali estate illegal and 
void on account of the alleged illegalities and irre- 
gularities, and was it sold for an adequate price ? 
and (11) are the plaintiffs entitled to have the sale set 
aside, and to recover possession of the properties 
claimed . 

The Subordinate Judge held that the mouzas Matasi 
and Mirzaganj were not included in the ijmali share; 
that under Act XI of 1859 and the rules of the Board 
of Revenue there had been no proper specification 
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in the notices of the property to be sold ; that the 1915 
specification should be such that intending bidders r A vanesh- 
at the sale might be able to know for what they WA * Prasad 
were bidding ; that the notices of sale did not enable v . 
the bidders to know what properties were comprised Ba ”^ th 
in the ijmali share; and that though the materials Goenka. 
for a clear specification were available to them, the 
officials had omitted to make such a specification in 
the notices of sale as was required by the law. The 
Subordinate Judge came to the conclusion that the 
defect in the notices issued under sections 6 and 13 of 
Act XI of 1859 was fatal to the sale proceedings and 
rendered them invalid. He farther held that the 
value of the ijmali share was between Rs. 1,75,000 
and Rs. 2,00,000 which value was not diminished by 
reason of certain incumbrances alleged by the first- 
respondent to exist on it, and that the inadequacy 
of price (Rs. 33,500) was in his opinion the direct 
result of the want of proper specification of the pro- 
perty to be sold in the notices of sale. 

The decree was that the sale should be set aside 
and that possession of the ijmali share with mesne 
profits should be given to the plaintiffs. 

The first respondent appealed to the High Court, 
and the Appellate Court (Rampini and Sharfuddin 
JJ.) reversed the decision of the Subordinate Judge? 
and dismissed the suit with costs. The material por- 
tions of their judgment as to the sufficiency of the 
notice of sale and the alleged inadequacy of price 
were as follows : — 

“ The notice in this case, although in it, it was said that the ijmali 
share could not be particularized, which in our opinion merely meant 
that the names of the villages of that share could not be readily given 
in detail, yet as a matter of fact fully explained the share that was to 
be sold. The vernacular words in column 5 are as follows ‘ Ijmali hissa 
tasrih nahin ho sakta , k>swaste he ta^riq mauzawar khula hai, handnhai 
hissa tafriq hafard alhida' 1 what this means is that ‘as separate accounts 
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1915 have been opened village by village, the ijmali shares cannot be parti- 

cularized, except by excluding the separate accounts which are given on 
lUVANESH- , * 

war Prasad a se P arate sheet of paper. 

Singh “ It is impossible we consider for any intending purchaser to justly 

_ v ‘ say that he was misled by this description of what was to be sold. It will 

Baijnath j j ... 

Ram he seen that it is described as the ijmali share, from which were to be 

Goenka. deducted the shares for which separate accounts had been opened, as shown 

in the separate sheet appended to the notilication. The other columns 
of the notice were fully and correctly filled up. No exception is taken 
to the entries in any of them. The name of the mahal, its towzi number, 
the Government revenue of the estate and the proportionate Government 
revenue of the share to be sold and the amount of the arrears due for that 
share, are all correctly entered in them. Now, we think that in these 
circumstances, the notice specified the share to be sold and gave intending 
purchasers sufficient notice of what was to be put up to auction, for it 
was perfectly easy to examine the separate sheet and see what was not to be 
sold, and so to understand that what was to be sold was what remained 

of the estate In support of his argument 

that where separate accounts have been opened under section 11 of the 
Sale Act mention of the names of mouzas is necessary, the learned counsel 
for the plaintiffs has drawn our attention to certain forni3 of notification 
under section 6 prescribed by the Board of Revenue. 

*‘ But he has conceded that if an entire estate is about to be sold 
it is unnecessary to specify the mouzas of which it is comprised. Now, if 
an entire estate can be identified without the names of the villages com- 
prised in it being mentioned in the sale notification we do not see why 
an ijmali estate cannot be identified without mentioning the names of the 
villages comprised therein. The forms prescribed by the Board of Revenue 
have not the force of law, and they are simply given in the Board 
of Revenue’s Manual by way of examples, and the Collectors are directed 
to follow them, “as far as possible,” which indicates that these forms 
in exempt kmal cases need not be followed. 

“The Subordinate Judge has held that the non-specification of the 
mouzas in the sale- notification was not merely an irregularity but a fatal 
defect which made the sale a nullity, and the learned counsel for the plain- 
tiffs has also pressed this argument upon us. We are however of opinion 
that there was no defect in the sale-notification, and that even if there 
was, it was a mere irregularity which could not have the effect of rendering 
the sale a nullity. .......... 

“The next point is whether the property was sold at an inadequate 


“ Now, if we bear iri mind the fact a property cannot at a forced sale 
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fetch its full market value, and that the costs of the inevitable impending 

litigation must be taken into consideration by the purchaser, it will be seen 

that even if the property sold in this case would have fetched more, if sold vv - AIl p EAgAr) 

at a private sale, yet, it does not necessarily follow that when sold by the Singh 

Collector for Rs. 33,500, it was sold at an inadequate price. Indeed after Raunath 

the costs of the litigation in which the auction purchaser in this case finds p^ AM 

himself involved, are defrayed, it is very doubtful if he will have made a Goknka* 

good bargain by his purchase. But the learned Subordinate Judge has in 

our opinion over-valued the property audit is certainly not worth the lakh 

and three quarters or two lakhs, which he considers it to be worth. He 

relies on certain jamabandis, raibandis and oral evidence. We do not attach 

the same credit to these jamabandis as the Subordinate Judge does, and as 

for the oral evidence the Subordinate Judge himself says with regard to the 

plaintiff’s witnesses 4 no reliance can be placed on their vague statement.’ 

Most of the jamabandis purport to have been prepared by patwaris, who 
admit that they did not sign them. But even assuming that these jama- 
bandis are to be relied on, as the Subordinate Judge thinks they are, the 
Subordinate Judge would seem to have fallen into en-or in deducting the 
amount of cesses and collection charges after capitalizing the gross income 
of the ijmali share. He should, we think, have deducted these amounts 
from the gross income and calculated the value at so many years’ purchase 
on the net result.” 

After a detailed calculation of the value of the 
property from an examination of the accounts and the 
particulars of the alleged incumbrances, the judgment 
continued — 

Hence, though we do not pretend to be able to fix the exact value of 
the property sold, we are decidedly of opinion that the plaintiffs have 
entirely failed to show that the sum of Rs. 33,500 bid for it by the defend- 
ant is an inadequate price when we take into consideration-— (i) the expenses 
of litigation which the purchaser had inevitably to incur, and (ii) the 
amount due under the decrees and incumbrances for which the property 
sold was liable.” 

On the question whether the evidence showed that 
the alleged inadequacy of price, assuming it to exist, 
was due to the want of specification in the notice of 
sale of the mouzahs of the ijmali share, the High Court 
said : — 

44 The evidence on this point adduced by the plaintiffs is in our opinion 
entirely insufficient and unsatisfactory. Several witnesses declare that the 






904 


INDIAN LAW REPORTS. [VOL. XLII. 


1915 inadequacy of price was due not to the non-specification of the mouzahs 
in the sale notification, but to the alleged fact that no notice of sale was 
war Prasad ever aervec ^ all. The defendant has, however, obtained a certificate of 

Singh sale (Ex. EE) so that under section 8, Act VII of 1868, no objection on the 

B ijna H £ roua ^ non-service of the notice of sale can now be urged. Other wit- 
Ram nesses say they did not know what was about to be sold and so could not bid. 

Goenka. These statements would, however, appear to be shown to be untrue by the 

inexorable logic of the facts of the sale. The bid-sheet (Ex. 56) discloses 
that there were 5 bidders, including Government, at the sale. The' bidding 
was brisk as is shown by the number of bids. One bidder made 1 7 bids, 
another 18, another 20, and the successful purchaser 22 bids. The agent 
of the plaintiff No. 1, the Raja of Gidhour, who made 20 bids, bid from 
Rs. 14,000 up to Rs. 38,000 and the appellant only secured the property by 

outbidding him by Rs. 500. We cannot suppose that all these bidders 

cannot have known what they were bidding for, and we are therefore of 
opinion that in this case there Is no satisfactory evidence to show that even 
supposing the property to have been sold for an inadequate price, which we 
consider not to have been established, the paucity of price was in any way 
due to the non- specification of the mouzahs in the notice of sale.” 

An application having been made on behalf of the 
plaintiffs for leave to amend the plaint by the with- 
drawal of the claims to mouzahs Matasi and Mirzaganj, 
the High Court whilst finding that those claims caused 
misjoinder of parties and causes of action, held that 
it was unnecessary to grant the application inasmuch 
as the suit failed on the merits. 


On this appeal, 

Sir H. Erie Richards , K.O., and A. M. Dunne , for 
the appellants, contended that the notices of sale were 
defective and invalid, and therefore afforded no sanc- 
tion to the sale ; that the sale was consequently illegal 
and void ; and that the property had in fact been sold 
at a grossly inadequate price which was due to, and a 
direct result of, the defects in the notices of sale. The 
notices of sale did not conform to the requirements of 
Act XI of 1859 nor to the rules of . the Government 
regulating such a sale contained in the “ Manual of 


en 
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Revenue and Patni Sales Law,” published by the 1915 
Board of Revenue in Bengal (Ed. 1902) in omitting to r A vasesh- 
; specify and particularise the actual properties and WAK gl B ® ASAD 

shares proposed to be sold. That omission was the v . 
cause of the property in suit which was of a value Ba ^ ath 
exceeding Rs. 1,20,000 being sold for Rs. 33,500. Goenka. 
Reference was made to sections 6 and 13 of Act XI of 
1859; the “ Manual of Revenue and Patui Sales Law,” 
pages 99, 700, and the form of notification there given ; 
and the Land Registration Act (Bengal Act VII of 
1876) section 70 ; and it was submitted that the notifi- 
cation in the present case was not sufficiently specific 
in the details of the property. No attempt was made 
to specify the lands or villages constituting the ijmali 
share which it was proposed to sell. It was quite 
l possible for the Government authorities to specify and 

i particularise what the ijmali share consisted of, because 

j the materials and information for that purpose was in 

their possession in the Collectorate registers. With- 
out any such specification, and having regard to the 
constant changes which had been taking place in the 
malial by reason of the opening of separate accounts? 
it was impossible, it was submitted, for any one to be 
certain from the notice what portion of the mahal was 
comprised within the ijmali share, and was being sold. 
According to the decided cases the question whether 
£ the specification is sufficient depends in each case on 

the terms of the notice of sale, and in the present case 
they were not sufficient to inform intending bidders 
with precision what was being sold. There was suffi- 
, cient evidence on the record that the inadequacy of 

price was attributable to the defective specification. 

Reference was made to Hem Chandra Chowdhury v. 

Sarat Kamini Dasya (1), Ismail Khan v. Abdul Aziz 
Khan{ 2) a case referred to a Full Bench; and the 
(1) (1902) 6 0. W. N. 526. (2) (1905)1. L.B.32 Calc. 509, 513. 
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I9i5 same case (I) decided by the Pull Bench ; Ram Narain 
Ravanksh- Koer v. Mahabir Parshad (2) ; Act XI of 1859, section 
war Prasad 33. au( j Gobind Lai Roy v. Ramjanam Misser( 3). 

The judgment of the Subordinate Judge was correct 
and should be restored. 

De Gruyther , K.G. , and B. Dube, for the respond- 
ent, contended that the notification of sale contained 
all the necessary particulars with sufficient correct" 
ness, clearness and detail in accordance with law to 
enable any one who proposed to bid at the sale to 
ascertain precisely what property was to be put up for 
sale ; and, mainly for the reasons given by the High 
Court, that such a defect, if it existed, was merely an 
irregularity and not a defect which nullified the sale; 
and that there was no inadequacy of price. Column 5 
of the notification excluded all the shares that were 
not for sale leaving it to be inferred that the rest of 
the estate, that is the ijmali share, was the property 
for sale. A sale under the Civil Procedure Code 
required a great many things to be done, and they are 
all specified, which was not the case with Act XI of 
1859 : it was allowable, therefore, to infer that unless 
specified in the Act any particular detail was not 
essential. The interpretation of section 6 of the Act 
depended on the registers of estates in the Revenue 
Office. The “ Manual of Revenue and Patni Sales 
Law,” page 74; the Land Registration (Bengal Act 
VII of 1876) sections 3, 4 and 15; and Bengal Act VII 
of 1868 (amending Act XI of 1859) section 6 were 
referred to. As to the inadequacy of price being attri-' 
butable to such a defect, if it existed, in the publish- 
ing or conducting a sale, as want of sufficient specifi- 
cation of the property to be sold, it could not be 
i nferred, but must be proved by direct evidence ; and 

(1 ) (1905) l . L. B. 32 Calc. 502, 507. (3) (1893) I. L. R. 21 Calc. 70 ; 

(2) (1886) I. L. R. 13 Gale, 208, 211,217. L. R. 20 I. A. 176. 
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it was submitted that the evidence in this case was 
wholly insufficient to show that either the price was 
inadequate, or that it was less on account of any 
omission or defect in the specification of the property 
in the notification of sale. Reference was made to 
Ismail Khan v. Abdul Aziz Khan( 1), Dilckand 
Mahtov. Baijnath Singh (2), Amirunessa K ha tun v. 
Secretary of State for India (3), and Nibaran Chandra 
Chowdhuri v. Chiraniib Prasad Rose (4). On the 
evidence there was, it was submitted, no inadequacy 
of price proved. The best evidence of the value of the 
property was the Road Cess returns under Bengal Act 
IX of 1880, section 20. 


1915 


Ravanesh- 
WAB Pit AS AD 
Singh 

». 

Baijnath 

Ram 

Gokska. 


Sir II. Brie .Richards, K.C. , in reply 


The judgment of their Lordships was delivered by 

Mr. Amber Ali. This is an appeal from a jutlg- ig. 
ment and decree of the Higli Court of Bengal, dated 
the 1st of May 1907, and the question for determina- 
tion relates to the validity of a sale for arrears of 
revenue held under Act XI of 1859 of a share of an 
estate called Mahal Bistliazari situated in the district 
of Moughyr. 

The case offers an illustration of the extreme com- 
plexity of the land-system existing in Bengal. A 15 
annas 6 dams share of Mahal Bistliazari seems to have 
been in existence as an independent fiscal unit for a 
considerable time. It includes 360 villages, and in 
the Collector’s register is entered as bearing Touzili 
No. 336, which marks its position as a separate 
revenue-paying estate. 

As is usually the case in Bengal and elsewhere in 
India, a large number of persons possess proprietary 


(1) (1905) I. L. R. 32 Calc. 502, 503. (x) (1883) I. L. R. 10 Calc. C>3. 

(2) (1903) 8 C. W. N. 337, 338, 343. (4) (1905) I. L.'R. 32 Gale. 542. 



908 


INDIAN LAW REPORTS. [YOL. XLII. 


11 1 i 




If 



1915 rights in this uialial ; they own specific shares, some 

ravanesh one v i Jla g e only, others in several villages. Ordi- 
WAK Prasad narily the whole estate held in thiswise is liable to 
S ™ GH 1)6 P ufc U P for sale ^ or default in the payment of 
Raijnath Government revenue. But Act XI of 1859, which lays 
Goenka. down the rules for the realisation of the revenue 
payable to the State, provides (by section 10) that “a 
recorded sharer of a joint estate held in common 
tenancy,” or (by section 11), “ a recorded sharer of a 
joint share whose share consists of a specific portion 
of the land of the estate,” may apply to the Collector 
to open a separate account for the payment of his 
share of the revenue separately from the others. 
These separate accounts in respect of separate shares 
ensure that no share of an estate other than the one 
in respect of which the default iiad occurred should 
be exposed to sale (section 13) until and unless the 
highest offer for that share does not equal the amount 
of the arrear (section 14), when the whole estate 
becomes liable to be p u t up to sale. 

In accordance with the provisions of sections 10 
and 11 of Act XI of 1859, 148 owners of specific but 
undivided shares in Mahal Bisthazari applied for and 
obtained from the Collector separation of accounts. 
This left, however, a large residue, commonly called 
the ijmali or joint share, the owners of which remained 
jointly liable for the revenue due in respect thereof. 

In August 1931, this iimali share was found to be 
in arrears for the March and June hist or instalment of 
Government revenue, amounting to Rs. 604, and it was 
advertised for sale on the 9th September 1901. An 
application appears to have been made to the Collector 
for postponement of the sale, which, however, was 
refused, and the sale was held on the advertised date, 
when the property was purchased by the defendant- 
respondent, Baijnath Goenka, for a sum of Rs. 33,500. 
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An appeal to the Commissioner of the Division, 1915 

preferred by the owners of the ijmali share, under r AV anish- 

section 25 of the Act, having been dismissed, the wab^Pbasad 

Singh 

plaintiffs brought their suit in the Court of the 
Subordinate Judge of Monghyr for the annulment of Baunath 
the sale. The grounds on which they base their goenka. 
action are exactly the same as those they urged before 
the Commissioner. These grounds are set forth with 
sufficient distinctness in the 18th paragraph of the 
plaint, sub-clause (e), which is in these terms : — 

‘‘That the description of the ijmali share given in column 5 of the said 
notification was incorrect, insufficient, and misleading, and, having regard 
to the nature of the interest included in the said ijmali account and to the 
fact that it was constantly fluctuating, a fuller and more specific description 
thereof, with particular reference to the villages and the diverse interests 
making in up, should have been given, all materials for the same being 
available to the Collector in his office. The omission to give such detailed 
description ol: the ijmali account has largely affected the sale and value of 
the properly sold.” 

Shortly stated the points at issue resolve them- 
selves into two questions— one of law and the other 
of fact : (i) Whether, having regard to the purpose 
in view, the specification of the property in 
the sale-notification was in accordance with the pro- 
visions of the law; and (ii) whether, in case the 
requirements of the law had not been complied with, 
the plaintiffs, by reason of the irregularity, had 
sustained substanial injury. 

The Trial Judge found both questions in favour of 
the plaintiffs. He held in effect that the specification 
was insufficient and defective, and that in consequence 
thereof the property was sold at a gross undervalue. 

He accordingly made a decree annulling the sale. 

The High Court, on appeal, came to a directly opposite 
conclusion on both points, and reversing his judgment, 
have dismissed the plaintiffs’ action. 

In these circumstances it becomes 
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1915 their Lordships’ opinion, to consider carefully the 


Judge 


V. 

Baijnath 

Ram 

Goenka. 


Ravanesh- description or specification which the Trial 
war Prasad holds to be insufficient and irregular and which the 
High Court, on the other hand, regard as sufficiently 
complying with the requirements of the law. 

Act XI of 1859 is a stringent enactment for the 
realization of arrears of revenue ; at the same time 
it provides certain safeguards for the protection of the 
interests of the defaulter so that lie may not be 
unnecessarily prejudiced. Among these safeguards 
are the provisions of sections 5 and 6 for the issue of 
notifications of sales specifying the properties to be 
sold, and their due publication in accordance with the 
law. And an exact compliance with its requirements 
is considered so important by the Government that 
the Board of Revenue has issued special rules, with 
forms of notification necessary in the case of estates 
or shares of estates advertised for sale. The object of 
the law as well as of the Board’s rules requiring 
specification of the properties to be sold is clearly to 
enable likely purchasers among the public to know 
exactly what was going to be sold, and to ensure 
thereby reasonable competition. When an estate 
is advertised for sale it is not difficult to specify it ; 
iu the case of shares of estates the work of specification 
requires care and attention. No hard-and-fast rule 
can be laid down with regard to its sufficiency, for it 
must vary according to the facts of each particular 
case. 

In the present case the notification under sections 
6 and 13 of the Act was affixed in the Collector’s office 
and in the court of the Judge of the district; and as 
the revenue payable in respect of the ijmali share 
exceeded Rs. 500, it was also published in The 
Calcutta Gazette, which is the official gazette pre- 
scribed in the Act. In this notification, which bears 
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date the 7 tli of August 1901, what purports to be a 1 915 
specification of the share to be sold is in these terms : r a vases n- 
“ Ijmali share which cannot be specified excluding v ' rAli Sl ^ I SAD 
the separate accounts number — .” Then follows a 

long list of the 148 Separate accounts already referred 0A g^ Ta 
to. And at the end the following words occur : “ All Goenka. 

other shares besides t hat specified are excluded from 
the sale.” 

In the sale notification issued on the 6th of August 
1901, which was apparently the one affixed in the 
Collector’s office, the entry in column 5 (the specifi- 
cation column) is as follows : — 

“ The ijmali share cannot be particularised owing to separate accounts 
having been opened. The share to be sold are those (sic! given in a sep- 
arate sheet after excluding the share in respect of which the separate 
accounts have been opened.” 


The learned Judges of the High Court, have given j 

in their judgment a translation of the vernacular ! 

words in the notice. It is not necessary to consider 
whether their rendering is quite correct. For the j 

fact remains that admittedly there was no specifica- 
1 tion of the share to be sold beyond what has already 

fi been stated. The intending purchaser was left to 

gather for himself by going through an elaborate 
process of elimination the property that was adver- 
tised for sale, and for which he was expected to bid. 
l It is to be observed that the publication of the notice 

in The Calcutta Gazette is prescribed with the object 
of inviting purchasers from other quarters and thus 
not confining the bidding to speculative money-lenders 
and mukhtears of the neighbourhood, which is hardly 
likely where the notification gives little or no parti- 1 

culars, as in this instance, in respect of the property | 

advertised for sale. j. 

The cases to which their Lordships’ attention has : 

| been invited give, in their opinion, no assistance in - 1 


i 
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1915 the determination of the point at issue here. As 
Bavanesk- already observed, each case must depend on its own 
war Prasad particular facts ; what has to be considered is whether, 
Sl ”. GH having regard to all the circumstances, the specifica- 
Baijnath tion was sufficiently definite and clear to induce 
Goeeka. likely buyers to appear and bid at the sale. It is not 
enough that they may go and obtain the requisite 
information from the Collector’s office. In their Lord- 
ships’ opinion the particulars in the notice should be 
sufficient in themselves to tell purchasers what they 
are invited to bid for. 

Their Lordships, therefore, have no hesitation in 
agreeing with the Trial Judge that the notification 
in this case was insufficient and irregular, and not 
in compliance with the requirements of the law. 

Section 33 provides that no sale should be set aside 
on the . ground that it was made contrary to the pro- 
visions of the Act, unless the plaintiff proves that he 
has sustained “ substantial injury ” by reason of the 
irregularity complained of. The Trial Judge found 
that the property was worth a lakh of rupees, and 
that in consequence of the irregularity in the sale 
notification the defendant was enabled to buy it for 
one-third of its value. 

The learned Judges of the High Court, after an 
elaborate calculation, thought that, considering the 
mortgages on the property, it had fetched at the sale 
a fair value. In view of this divergence of opinion 
their Lordships have examined the evidence for them- 
selves, and they have come to the conclusion that the 
view of the Trial Judge, both as regards the value 
and the fact that the lowness of the price was 
due to the defectiveness of the notice, was well- 
founded. With respect to the value, the weight of 
evidence is clearly on the side of the plaintiffs ; whilst 
a reference to the bid-sheet and the testimony of 


?■' 
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Balmukund and Korban Ali leave little room for doubt 1915 
that the low figure at which the property was Ravanesh- 
| knocked down was directly due to the paucity of war Pkasad 

genuine or substantial bidders in consequence of the 
absence of proper specification in the sale-notification. Baijnath 
T heir Lordships cannot help regretting that the Goexka. 
Commissioner did not annul the sale on the appeal 
preferred to him, which would have saved a long and 
j harassing litigation extending over 12 years. 

| Their Lordships are of opinion that the judgment 

| and decree of the High Court ought to be set aside 

and the decree of the Subordinate Judge restored, save 
| and except as to villages Matasi and Mirzaganj, in 

| regard to which the claim is permitted to be witli- 

j drawn, with liberty to the appellants to institute a 

I fresh suit in respect thereof, if so advised. The re- 

spondents must pay the costs of this appeal and of the 
appeal in the High Court. And their Lordships will 
I humbly advise His Majesty accordingly. 

Appeal allowed. 

Solicitors for the appellants : T. L. Wilson fy Co. 

Solicitors for the first respondent: Watkins $ 

Hunter. 


I J. V. w. 

{• 
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AHMED MUSAJI SALEJI 

V . 

HASHIM EBRAHIM SALEJI. 

[OH APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL] 

Appeal — Suit to wind up partnership and for accounts — Preliminary decree 
referring suit to Assistant Referee— Question of disputed membership of 
Firm — Report of Referee confirmed by final decree of Trial Judge — 
Omission to appeal from preliminary decree — Appeal from final decree 
raising question whether inquiry was rightly referred to Referee Civil 
Procedure Code {Act V of 1908), s. 97— Interest, liability for , of 
partner of firm after dissolution using assets of firm for business for his 
own benedt . 

In a suit to wind up a partnership and to have accounts taken, the 
membership of the firm was in dispute, certain persons being by the plaintiff 
alleged to be partners, and by the defendants to have been only employees 
remunerated by a share of the profits. An adjudication was made by the 
Trial Judge which declared that the partnership was dissolved as from 1st 
July 1907, and then u ordered and decreed” that “it is referred to the 
Assistant Referee of this Court to take the following account and make the 
following inquiries, that is to say, (a) to inquire who were the partners 
entitled to share in the assets and goodwill of the partnership business, 
(/>) to take an account of the dealings of the parties with the assets of the 
partnership business ” From that adjudication, though it was appealable, 
the appellants did not appeal. The Referee made the enquiries directed 
and took the account. His report as to enquiry (a) was adverse to the 
appellants, was excepted to by them, and was confirmed by the Trial Judge 
in his final decree. On an appeal by the appellants raising the question 
whether inquiry (a) was rightly included in the first adjudication, or 
whether it was not one which should have been made by the Court itself : 

Held (affirming the decision of the Courts below), that the first adjudi- 
cation of the Trial Judge which included inquiry (a) was a preliminary 
decree under section 97 of the Civil Procedure Code, 1908, and that the 

% Present Loud Dunedin, Lord Sumner, Sir John Edge and Mr. 
Ameer Ah . 
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appellants not having preferred an appeal from it could not question it on 
appeal from the final decree. 

Where, on the dissolution of a partnership, one of the partners retains 
assets of the firm in his hands without any settlement of account, and 
applies them in continuing the business for his own benefit, he rhay be 
ordered to account for such assets with interest thereon, apart from fraud 
or misconduct in the nature of fraud. 


1915 

Ahmed 

Musaji 

Saleji 



V. 

Hashim 

Ebrahim 

Saleji. 


Appeal 87 of 1914 from a judgment and decree 
(1st September 1913) of tlie High Court at Calcutta in 
its Appellate jurisdiction which affirmed with slight 
variation the judgment and decree (22nd April 1912) 
of the same Court in the exercise of its original Civil 
jurisdiction. 

Three of tlie defendants, viz., Ahmed Musaji Saleji, 
Ismail Alimed Mahamedi, and Mahamed Musaji Saleji, 
were the appellants to His Majesty in Council. 

The suit in which tlie above decrees were passed 
was brought by Hashim Ebrahim Saleji, the first 
respondent, as one of the executors of the will of 
Ebrahim Soleman Saleji, who died in September 1907, 
for the purpose of having a partnersthip between the 
deceased testator, and the present appellants and 
respondents wound up by the Court ; which partner- 
ship had been established to carry on the business of 
merchants and commission agents in Calcutta, and 
other places in the East, under the name of Ebrahim 
Soleman and Company. The terms of the partnership 
were, except as subsequently modified, defined by 
a deed dated 29th December 1902, the parties to 
which were (i) Ebrahim Soleman Saleji, (ii) Musaji 
Ahmed Saleji who died in April 1908, represented in 
this appeal by his soil and executor Alimed Musaji 
Saleji, tlie first appellant, (iii) Mamooji Musaji one 
of the respondents, (iv) Ismail Ahmed Mahamedi the 
second appellant, and (v) the said Alimed Musaji 
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five years from 1st January 1903, but it was in fact 
admittedly dissolved on 1st July 1907. Prom the 
beginning of 1903, however, the terms of the partner- 
ship were varied by the addition of three other 
persons whom the respondents alleged to be partners, 
while the appellants stated them to be only assistants 
remunerated by a share of the profits : these were the 
respondents Yus-uf Musaji Saleji, and the appellant 
Mahamed Musaji Saleji (two other sons of Musaji 
Ahmed Saleji), and the respondent Ismail Ebrahim 
Saleji (another son of Ebrahim Soleman Saleji). 

After the dissolution of the partnership on 1st July 
1907, Musaji Ahmed Saleji together with the appellants 
started a new firm doing the same business under the 
name of Musaji Ahmed and Company, and since the 
death of Musaji Ahmed Saleji, that firm had been 
continued by the appellants. 

Shortly after the death of Musaji Ahmed Saleji, 
the respondents, Hashim Ebrahim Saleji and Mamooji 
Saleji, as executors of Ebrahim Soleman Saleji and the 
latter also as one of the members of the partnership, 
called upon the appellant Ahmed Musaji Saleji as the 
surviving partner in Calcutta in charge of the partner, 
ship assets and of the winding up, to render to them 
an account of the dealings and transactions of the 
partnership and to pay what might thereon be found 
due. The appellant Ahmed Musaji Saleji failed to 
comply with their demand and it appeared that 
instead of winding up the affairs of the partnership 
and paying the various partners their respective 
shares, the appellants Ahmed Musaji Saleji and Ismail 
Ahmed Mahamedi were utilising the cash and assets 
of the partnership in the business of their new firm 
of Musaji Ahmed and Company without the same 
being debited to them or their father Musaji Saleji in 
the partnership books. In order therefore to preserve 
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the assets of the partnership, and prevent loss to the 
estate of Ebrahim Soleman Saleji, the respondent on 
30tli Jane 1908 instituted the suit out of which the 
present appeal arose. 

The plaint prayed (inter alia ) for an account of the 
partnership business from the date of the last settled 
account (which the plaintiff alleged was the 31st 
December 1905) to the date of the dissolution, includ- 
ing an account of what was due to the estate of 
Ebrahim Soleman Saleji, and for a Receiver of the 
partnership assets and books. 

An interim Receiver was appointed to whom the 
first appellant made over the sum of Rs. 4,111 odd as 
all the assets of the partnership in his possession. 

The defendants to the suit were the three 
appellants, Mamooji Musaji, Ismail Ebrahim Saleji, 
Yusuf Musaji Saleji, and the heirs of Musaji Ahmed 
Saleji, for whom subsequently the executors of Musaji 
Ahmed Saleji were substituted. 

The defences of the appellant defendants were that 
the five partners named in the deed of 29th December 
1902 were the only members of the partnership, the 
others being merely assistants remunerated by certain 
shares of the profits ; and that the shares of the part- 
ners were modified only as regarded the division of 
profits, their shares in the capital as assets of the firm 
remaining as fixed by the deed of partnership. 

The suit was heard by Fletcher J. who passed, 
on 30th August 1909, a preliminary decree declaring 
that the partnership was dissolved in 1st July 1907, 
and referring to the Assistant Referee of the Court (a) 
to inquire who were the partners entitled to share 
in the assets and goodwill of the partnership busi- 
ness ; and (6) to take an account of the dealing of the 
parties with the partnership business without disturb- 
ing any settled account. The decree further declared 
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tliat if the respondents Ismail Ebrahim Saleji, and 
Yusuf Musaji Saleji, and the appellant Mahomed 
Musaji Saleji should be found not entitled to share in 
the assets and goodwill of the partnership, they were 
nevertheless entitled to share in' the profits of the 
business up to the date of the dissolution of the part- 
nership. 

The appellants did not appeal from the preliminary 
decree. 

In due course, on 3rd July 1911, the Assistant 
Referee made his report in which he found (inter alia ) 
that the three persons whom the appellants alleged 
to be “assistants” were partners in the firm of 
Ebrahim Soleman and Company and entitled to share 
in the assets and goodwill of the business ; that assets 
of the partnership to the extent of more than Rs. seven 
lakhs had been appropriated by the appellants and 
Musaji Ahmed Saleji ; and used in their new firm of 
Musaji Ahmed and Company, of which about half was 
not entered in the books of the partnership, and no 
record was kept by the appellants. 

The appellants filed a number of exceptions to 
this report which were all heard by Fletcheb, J., and 
discharged with costs, and the report was confirmed 
by a decree dated the 22nd April 1912 which ordered 
the appellants to bring into Court certain sums aggre- 
gating Rs. 7,21,373 odd (representing the assets of the 
partnership found to be in their hands respectively, 
or for which they were accountable) with interest 
thereon at the rate of 6 per cent, per annum from 1st 
July 1907, the date of the dissolution. 

From that decree the appellants appealed bn the 
grounds so far as material to this report (a) that it 
ought not to have been referred to the Assistant 
Referee to ascertain who were the members of the 
partnership, but that this question ought to have been 
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determined by Fletcher J. ; and ( b ) that the appellants 
were not liable for interest on the amount they were 
ordered to bring into Court. 

As to the first ground the Appellate Court (Sir 
Lawrence. Jenkins C. J. and Woodroffe J.) held that 
no appeal having been preferred from the preliminary 
decree, no objection could then be taken to the form 
of that decree. The Appellate Court said : — 

44 The first ground urged on appeal is that it was erroneous to refer 
to the Assistant Referee the -enquiry as to who were the partners entitled 
to share in the assets and goodwill of the partnership business, and it is 
maintained that the enquiry ought to have been held in Court and 
determined by the Judge. 

44 I think it was a mistake to have delegated to the Assistant Referee 
the decision of the complicated question involved in the first enquiry. 
There is no rule or established course of procedure in this Court which 
could justify the reference to tins officer of an enquiry in these terms, nor 
has there been any delegation of duties to the Assistant Referee under 
section 128 of the Code. I am therefore of opinion that the question 
involved should have been determined by the learned Judge himself before 
the preliminary decree. 

44 This view is supported by the express provisions of the Code. Thus 
in Order XX, rule 15, it is provided that where a suit is for dissolution of 
partnership, or the taking of partnership accounts, the Court, before passing 
a final decree, may pass a preliminary decree, declaring the proportionate 
shares of the parties, fixing the day on which the partnership shall stand 
dissolved, or be deemed to have been dissolved, and directing such accounts 
to be taken, and other acts to be done, as it thinks fit. 

44 In Appendix D a form (No, 21) is given for preliminary decree in 
such a suit and it starts with a declaration that the proportionate shares of 
the parties in the partnership are as follows : — Order XL VIII, rule 3, 
prescribes that the forms given in the appendices with such variation as 
the circumstances of. each case may require, shall be used for the purposes 
herein mentioned. 

14 But while I think the reference should not have been directed, 
section 97 of the Code is a bar to the present appeal from the decree in 
which the direction was contained. It was a preliminary decree (section 2, 
explanation), and the present appellants 1 claim to be parties aggrieved by 
it ; but they preferred no appeal from it within the prescribed period. 
Therefore they are now precluded from disputing its correctness on this 
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appeal. This is just the class of case against which section 97 is directed : 
no objection . was taken to the competence of the direction when it was 
given, the appellants joined in the reference without any protest, and now 
that the result of the reference has proved adverse to their contention they 
seek to attack the decree directing that reference. This case obviously 
comes within the provisions of section 97.” 

The Appellate Court ou the question as to who were 
the partners and what were their shares in the assets, 
agreed generally with the conclusions come to by the 
Referee in his report, and by Fletcher J., and held 
that the three persons subsequently added to the firm 
were full partners. 

On ground (&) the Court of Appeal held that 
Fletcher J. had a discretion to allow interest, and 
that having regard to the conduct of the appellants, 
and the circumstances under which the liability arose, 
that discretion ought not to be interfered with. 

By reason of an error in one of the items of the 
account, and of there being two other items which 
were doubtful, the Appellate Court found that the 
total sum due by the appellants collectively was (apart 
from interest) Rs. 7,12,762 odd. Except for this and a 
slight variations in the order for costs made by 
Fletcher J. the findings of the Referee and 
Fletcher J. were confirmed. 

On this appeal, 

Sir R. Finlay, K. C., A. M. Dunne and B. N. Bose, 
for the appellants, contended that the question who 
were the members of the partnership entitled to share 
in the assets and goodwill of the firm was one which 
should properly have been determined by the Court, 
and was therefore wrongly referred for inquiry to the 
Assistant Referee by the Trial Judge. The appellants, 
it was submitted, were not prevented by the fact of 
their not having appealed from the preliminary decree, 
from now raising the point whether under section 97 
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of the Civil Procedure Code, 1908, that reference was 
properly made, on appeal from the final decree : and 
the case of Khaclem Hossain v. Emdad Hossain (1) 
was referred to. [Mr. Amber Ali. The decision in 
that case was the cause of an alteration in the Code of 
1908]. But the present case was not affected by section 
97, being not a case of a decision of the rights of the 
parties, but a case where the Court had referred a 
matter to the Referee which he had no jurisdiction to 
refer, and which ought to have been decided by the 
Court itself. It was a delegation by the Court of its 
powers which it could not rightly make. The order 
of reference was either an order or a decree : and it was 
contended it was not a decree within the definition of 
that word in section 2 of the Code, and the appellants 
were, it was submitted, entitled to raise the question of 
its correctness. [ Lord Dunedin. Their Lordships 
are of opinion that the appellants ought to have 
appealed from the preliminary decree, and are precluded 
from appealing now. Reasons for the decision will be 
given later.] 

It was then contended for the appellants that the 
amount which they had been ordered to pay into 
Court was excessive, and that interest upon it should 
not have been decreed. Interest in such a case should 
not be allowed unless, there was fraud, and of that 
there was no finding. [Sir John Edge, as to the con- 
duct of the appellants, referred to a passage in the 
judgment appealed from where the High Court said: 
“ Though a Receiver was appointed long prior to the 
preliminary decree, the three appellants did not hand 
over these assets to him, nor can we find that they 
even brought them to his notice. On the contrary they 
have resisted to the utmost all attempts to prove their 
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possession of these assets, and persisted in this resist- 
ance.”] Reference was made to 3 and 4, Will. IV, c. 42, 
section 28, which was adopted in the Indian Interest 
Act (XXXII of 1839) ; Bnllen and Leake (2nd Ed.) 51, 
52 ; London , Chatham and Dover Railway Company 
v. South-Eastern Railway Company (1), Johnson v. 
The King (2) and Burland v. Earle (3). 

TJpjohn, K. C., W. H. Cozens-Hardy and G. R. 
Lowndes, for the respondents, contended that no ques- 
tion as to the amount ordered to be paid into Court 
was raised in the Court below, and therefore it should 
not be entertained on this appeal. The right of the 
respondents to interest on the amount depended on 
the law of the Equity Courts that whereafter a 
partnership has been dissolved, a partner continuing 
the business takes assets of the late partnership and 
trades with them, the other partners have a right to 
elect whether they will take a share of any profits 
made, or have interest on the amount taken. Refer- 
ence was made to Lind ley on Partnership, Book IV, 
Ch. 2, Section 2 (6th Ed.) 592 ; (7tli Ed.) 632 ; (8tli Ed.) 
673; Clements v. Hall (4), Yates v. Finn (5) and 
Burland v. Earle (3). The discretion of the Court is 
properly exercised if it decrees interest in such a case 
as this, and both Courts below had agreed in so 
exercising this discretion. 

Sir R. Finlay, K. C., was called on to reply. 


Jaw. 19 


The judgment of their Lordships was delivered by 
Loud Sumner. This was an action to have partner- 
ship accounts taken, and for that purpose to have 
various matters decided by the Court. Three questions 


(1) [1893] A. 0. 429, 437. 

(2) [1904] A. C. 817, 821, 822. 

(3) [1905] A. 0. 590, 592. 


(4) (1858) 2 De Gex. & J. 173, 186. 

(5) (1880) L. R. 13 Ch. D. 839, 

843, 844. 
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only were raised before their Lordships on the present 
appeal. 

The circumstances raising the first question were 
as follows. The membership of the firm was in dis- 
pute. Certain persons were alleged, on one side, to 
have been partners, and, on the other, to have been 
only employees remunerated by a share of annual 
profits. The suit was begun on 30th June 1908, and on 
30th August 1909 the Trial Judge, Fletcher J., by his 
formal adjudication (to use a neutral term) “ declared ” 
that the partnership in question was dissolved as from 
1st July 1907, and then “ ordered and decreed” that — 

“ It is referred to the Assistant Referee of this Court to take the follow- 
ing account and to make the following enquiries, that is to say : — 

“ (i) To enquire who were the partners wfio were entitled to share in 
the assets and goodwill of the s-ticl partnership business ; 

14 (il) To take an account of; the dealings o£ the parties with the assets 
of the said partnership business ; ” 

and, further, certain oilier matters not now material. 

This adjudication was immediately appealable but 
was not appealed. The Assistant Referee duly held the 
enquiries directed, and all matters were gone into at a 
great expenditure of time and money. His report on 
enquiry No. 1 was adverse to the appellants, and being 
excepted to by them was confirmed by Fletcher, J. 

The appellants then, by memorandum of appeal 
dated 23rd May 1912, raised the question whether 
enquiry No. 1 was rightly included in the adjudication 
dated 30th August 1909, or whether it was not one 
which should have been made by the learned Judge 
himself. This at once and for the first time raised the 
question, which is the first and chief issue in the 
present appeal, whether the above-mentioned deter- 
mination of Fletcher J. was a “ decree ” or an “ order ” ’ 
within the meaning of those terms in the Civil Pro- 
cedure Code, Act V of 1908. If it was a decree it was a 
preliminary decree within section 97, and any appeal 
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was incompetent and barred thereby; if it was an 
order it was appealable still. Their Lordships would 
unfeignedly deplore a state of procedure which 
enabled the appellants to take their chance of success 
before the Assistant Referee at such a cost in time and 
money and then, after they had lost the day, to 
contend that the matter never should have gone 
before him at all; yet it must be so if such be the 
meaning of the Code. 

The High Court, while thinking that the enquiry 
in dispute should not have been directed, decided at 
the same time that the adjudication of Fletcher J. 
which included this direction, was itself a decree and 
therefore being a preliminary decree could not under 
section 97 of the Code be questioned on the final 
appeal. Their Lordships are in accord with the 
learned Judges of the High Court. 

The adjudication itself began by declaring that the 
partnership was dissolved as from a certain date, and 
thus in limine settled rights between the parties. This 
declaration was the foundation for all subsequent 
accounts and proceedings, which were merely incident- 
al thereto and consequential thereon. It matters not 
whether the instrument of partnership fixed the disso- 
lution at a date which had passed before the suit 
began, or whether the parties had agreed to a dissolu- 
tion or agreed in submitting to a dissolution by the 
Court, or whether the Court decreed a dissolution for 
cause shown before it after a litis contestatio. The 
declaration when so made was what the Court’s adju- 
dication, and indeed the appellants’ own case, call it, a 
decree. The Code makes no provision for something 
which is neither a decree nor an order, nor for any- 
thing which is both, neither does it provide that one 
adjudication by the Court can be resolved into divers 
elements, some of which are decrees and some orders. 
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This was in substance a decree: it did not cease to be 

such, because a subordinate part of it, if correctly Ahmed 

made, might have been separately as an order. It Musaji 

conclusively determined the rights of the parties in ^ ' 

regard to certain, and those essential, matters, involved Hashim 
. . Ebrahim 

in the suit, and the expression Matters in contro- Salrji. 

versy” in section 2 (2), the (definition of “decree”) 
cannot, in their Lordships’ opinion, be pressed so as to 
exclude matters which, though as it happened they 
were common ground, must have been actually decid- 
ed, if any question had arisen and were the foundation 
of the whole determination. The Code, has got rid of 
such doubts as were debated in Khadem Hossein v. 

Emdad Hossein (1). Accordingly section 97 of the 
Code applies : the appellants took their objection too 
late and the High Court rightly decided against them. 

The residue of the case may be shortly disposed of. 

The appellants were ordered to bring certain money 
into Court and to pay interest as from a certain date. 

The contention on the former point, namely that the 
amount was excessive, was not raised below at all and 
but faintly before their Lordships. In any case the 
.amount ordered to be brought into Court was a matter 
of discretion and that discretion does not appear to 
have been exercised on any wrong principle. No 
more need be said as to this. The other point is 
equally short. It is well settled that in certain cases, 
when on the dissolution of a firm one of the partners 
retains assets of the firm in his hands without any 
settlement of accounts aud applies them in continuing 
the business for his own benefit, he may be ordered to 
account for these assets with interest thereon, and this 
apart from fraud or misconduct in the nature of fraud. 

The report of the Assistant Referee disclosed conduct of 
this sort on the appellants’ part falling within the 


(1) (1901) I. L. K. 29 Calc. 758. 
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decided cases, even i£ it did not amount to fraud, as 
probably the Referee meant to find that it did. Both 
Courts beLow adopted this report and therefore there 
are concurrent findings of fact against the appellants 
and no question of law is raised at all. 

Their Lordships will humbly advise His Majesty 
that this appeal be dismissed with costs. 

Appeal dismissed. 

Solicitors fur the appellants : Barton, Yeates k Hart. 
Solicitors for the respondents : Watlcias & Hunter. 

J. Y. W. 


CIVIL RULE. 


Before D. C halter jee and Chapman JJ. 

SIYAPRASAD RAM 


TRICOMDAS COYER.TI BHOJA.* 

Jurisdiction — Proceeding under s. 10 , Civil Procedure Code High Courts 
jurisdiction to interfere with interlocutory orders— Civil Procedure 
Code (Act V of 190S ), s. 10. — Charter Act (24 &25 Viet. c. 105), s. 15. 

The jurisdiction of a Court in a proceeding under s. 10 of the Code of 
Civil Procedure is limited to stopping a new suit if the circumstances men- 
tioned in that section as conditions precedent to the passing of the order be 
found by the Court to exist. Courts have no jurisdiction to decide the 
question of res judicata in such a proceeding. 

Where a Court has jurisdiction to pass an order, but it has been exer- 
cised in violation of the provisions of the law and under a misapprehension 

° Civil Rule No. 1302 of 1914, against the order of Beraja Chandra Mitra, 
Subordinate Judge of Burdwan, dated Dec. 17, 1914, 
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of the questions at Issue, the Court must be held to have acted with 
material irregularity in the exercise of its jurisdiction. 

Venkulai v. Lakshman Venkoba Khot (1), Sew Buz Bogla v. Shih 
Chancier &e?i (2). Jugobundhu Paftnck v. Jadu Gkose (3), Tarini Charan 
JBanerjee v. Chandra Kumar Dey (4) referred to. 

The High Court is entitled to interfere under e. 15 of the Charter Act, 
if not under s. 115 of the Code, with interlocutory orders, when they 
might lead to failure of justice or irreparable injury. 

Dkapi v. Rain Per shad (5), Gobinda Mohan Das v. Kunja Behanj Dass 
(6), and Amjad Ali v. All Hussain Johar (7) referred to. 

Rule obtained by Sivaprasad Ram and others, the 
plaintiffs. j 

This Rale arose out of an application by the oppo- 
site party for stay of proceedings under s. 10 of the 
Code of Civil Procedure in Suit No. 18 of 1913 in the 
Court of the Subordinate Judge of Burdwan which was j 

filed by the petitioners against the opposite party and 
another. The Subordinate Judge granted the applica- ] 

tion and ordered proceedings in the suit to be stayed 
pending the decision of an appeal in the High Court. 

Thereupon the plaintiffs applied to the High Court for 
setting aside the order staying proceedings. The 
other material facts appear from the judgment in this 
Rule. j 

Defendant No. 2 did not appear in the Rule. j 

: 

Bcibu Bipin Behari Ghose (with him Baba Mohi - \ 

nee Nath Bose), for the petitioners. The parties 
are not the same. The plaintiff in the previous suit ; 

is no party in the present suit and there is a new 
defendant here. The claim in the previous suit was 
for extra-royalty and was based on contract. The 
present suit is based on tort. It cannot be said that 
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(1) (1887) I. L. It. 12 Bora. 617. (1) (1910) 14 C. W. N. 788. 

(2) (1886) I. L. II. 13 Calc. 235. (5) (1887) I. L. 11. 14 Calc. 768. 

(3) (1887) I. L. K. 15 Calc. 47. (6) (1909) 11 C. W. N. 147. 


»' (7) (1910) 15 C W. N. 353. 
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1915 the matter is res judicata. No party says that it 
Sivafeasad- is so. The reliefs claimed in the two suits are also 
Bam different. In the previous suit we were only pro- 
Teigomdas formd defendants and we could not have claimed 
Bhoja” any relief • Ifc is very hard on us that proceedings 
in our suit should be stayed while the suit brought 
by the opposite party against us would go on. The 
appeal pending in this Court may not be decided 
for some time. Moreover, a suit cannot be indefinitely 
postponed. Amir Hassan’s Case (1) cannot apply. 
It is not a case of mere error of law. There is a dis- 
tinction between a mere error of law and an error 
of procedure in misapplying a section to a case where 
obviously it has no application. Amir Hassan’s 
Case (1) was discussed in Seta Bux Bogla v. Shib 
ChunderSen (2). See also Debo Das v. Mohunt Ham 
Cham Dass Chella (8). There are several other well- 
known cases in which this Court has interfered in its 
revisional jurisdiction. Even if we cannot come under 
section 115 of the Code, I can ask your Lordships to 
interfere under section 15 of the Charter Act, as grave 
injury will result if the order is not set aside. In 
cases of grave injury this Court has interfered in an 
interlocutory order. 

Dr. Raslibehary Chose (with him Dr. Dwarlm- 
nath Mitra and Baba Tarakeshwar Pal Chaudhuri) 
for the opposite party. It is not right to contend that 
s. 10 of the Code does not apply to the facts of this 
case. S. 10 of the Code of 1908 is wider than the cor- 
responding section of the Code of 1882. The provi- 
sions of the section in the new Code apply, though 
the relief claimed in the second suit may not be the 
same as that claimed in the first suit. S. 12 of 
the old Code contained the words “ for the same relief ” 

(1) (1884) 1. L. K. 11 Calc. 6. (2) (1886) I. L. U. 13 Calc. 225, 230. 

(3) (1898) 2 C. W. N. 474, 477. 
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after the words “ previously instituted suit.” Hence 
it was absolutely necessary to the application of the 
section not only that the matter in issue in the second 
suit should be also directly and substantially in issue 
in the first suit, but that the second suit must be /or 
the same relief as that claimed in the first. Those 
words have been omitted in the present section. The 
effect of this omission has been to render the provi- 
sions of the section in the new Code applicable, even 
though the relief claimed in the subsequent suit may 
not be the same as that claimed in the first suit. 
What is now essential is really the identity of the 
matter directly and substantially in issue. The iden- 
tity of the relief claimed is immaterial. See Mulla’s 
notes on the section. Reads the plaint and the issues 
in the former suit. Even if s. 10 does not apply, the 
Subordinate Judge has at most committed an error of 
law. This Court cannot interfere under section 115 
with an error of law: see Amir Hasson’ s Case ( 1). 
This is again an interlocutory order, and this Court 
cannot interfere for “ no case has yet been decided ” 
within the meaning of the section. 

Cur. adv. vult. 

D. Chatterjee J. The petitioners and the opposite 
party hold two contiguous collieries under the 
Maharaja of Pachete. The Maharaja brought a suit 
No. 391 of 1910 in the Court of the Subordinate Judge 
of Burdwan against the opposite party for the recovery 
of extra royalty for coal said to have been appropriat- 
ed by him by encroaching on the lands of the colliery 
of the petitioners, who were made pro formd defend- 
ants. The claim was based on the terms of the con- 
tract entered into by the opposite party with the 
Maharaja. In that suit the opposite party pleaded 
(1) (1884) I. L. R. 11 Calc. 6. 
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that the encroachment, if any, was made not by him 
but by his vendor who was not a party to the said 
suit. One of the issues in that suit was whether the 
opposite party had made any encroachment on the 
lands of the petitioners and the Court found that 
they had. Pending the decision of that suit the 
petitioners brought the present suit in the same Court 
against the opposite party as defendant No. 1 and 
his vendor as defendant No. 2 for damages for the 
encroachment found in the previous suit as well as 
further encroachment and loss caused by flooding the 
petitioners’ mine and other reliefs. The opposite 
party also filed a suit against the petitioners making 
counter-charges of encroachment. These two fresh 
counter-suits were ordered to be tried together. The 
opposite party then made an application under section 
10 of the Civil Procedure Code for stopping the suit 
of the petitioners and the learned Subordinate Judge 
has passed an order which has the effect of stopping 
the trial of the petitioners’ suit for an indefinite time 
whilst the opposite party is at liberty to proceed with 
his suit against the petitioners. The petitioners ob- 
tained this Rule on the ground that the order was 
incompetent, illegal and irregular. I think that the 
order made by the learned Subordinate Judge ought 
not to stand. Section 10 of Civil Procedure Code re- 
quires among other things that the suits should be 
between parties litigating under the same title. The 
Maharaja was suing in the previous suit as landlord 
for royalty under contract and the present suit is by 
one tenant of the Maharaja against another and based 
on tort. Then again the issue can hardly be said to 
be the same, as the encroachment charged in this 
suit covers a larger area than that found in the prior 
suit. This is quite sufficient to take the case out of 
the purview of section 10, but the learned Subordinate 
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; Judge says lie is clearly of opinion that the decision 1915 

\ the previous suit would operate as res judicata be- sivabkasad 

' tween the two defendants in that case and would Ram 

■ therefore bar this suit. I do not think it proper to Tricomkas 

express any opinion on this point at this stage of the C°vkr.ji 

j case and the learned Subordinate Judge was not called HaiA ' 

upon to express the opinion that he has expressed CnAT ™ RJES 
in this connection in a proceeding under section 10. 

It is contended by the learned vakil for the 
opposite party that we cannot interfere with the 
order of the Court below as it does not violate any 
rule of jurisdiction. Reliance is placed on the decision 
of the Privy Council in the case of Amir Hassan 
Khan v. Sheo Baksh Sing (1). It is also contended 
j. that the case has not been decided and we have no 

I jurisdiction to interfere with an interlocutory order. 

! As regards the question of jurisdiction, I feel no 

difficulty. The learned Subordinate Judge had no 
jurisdiction to decide the question of res judicata in a 
proceeding under section 10. His only jurisdiction in 
this proceeding was to stop the new suit if he found 
the existence of the circumstances mentioned in the 
section as conditions precedent to the passing of the 
I order. He has come to no finding as to whether the 

parties were litigating under the same title. If he 
had come to a finding right or wrong that would have 
! been another matter; but he has come to none and 1 

think he had no jurisdiction to pass the order; but 
supposing he had the jurisdiction, he has exercised 
it in violation of the provisions of the law and under 
| a misapprehension of the questions at issue, and 

has therefore acted with material irregularity in 
the exercise of his jurisdiction : see Venkubai v. 

: Lakshman( 2), Sew Bux Bogla v. Stub Chunder Sen(3), 

(1) (1884) I. L. R. 11 Oalo. 6. (2) (1887) I. L. R. 12 Bom. 617. 

(3) (1886) I. L R. 13 Calc. 225. 
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1914 Jugobundhu Pcittuck v. Jaclu G-hose (1), Tarini 
Siv apr asad Charan Banerjee v. Chandra Kumar Dey (2). 

Bam A s regards the second objection there is ample 

V. 

Tricomdas authority in this Court for our interference with inter- 
° b °2™ locutory orders when they might lead to failure of 

justice or irreparable injury : see Dhapi v. Bam 

Chatterjke p ers j iac i G-obinda Mohon Das v. Kunja Behary 
Dass (4), Amiad Ali v. All Hussain Johar (5). Even 
if it were doubtful whether section 115 does empower 
us to interfere in a case of this kind, I think that our 
powers under section 15 of the Charter Act are wide 
enough to enable us to do justice. In this case the 
opposite party may go on encroaching on the petition- 
er’s land, he may flood the petitioner’s mine or even let 
down the surface and make investigation impossible, 
and yet the petitioner would not have a word to say 
until the previous suit is finally decided years later, 
when investigation may be impossible, when evidence 
may have disappeared and when a decree may be 
nugatory; and while the petitioners are thus handi- 
capped by the order of the Court, the opposite party 
may run his own suit against the petitioners un- 
hampered by either the suit of the Maharaja or the 
suit of the petitioners. I cannot conceive of a greater 
- injustice and I have no hesitation in setting aside the 
order of the learned Subordinate Judge and making 
the rule absolute with costs. 


Chapman J. I agree. 


Buie absolute. 


(1) (1887) I. L. R. 15 Calc. 47. (3) (1887) I. L. R. 14 Calc. 768. 

(2) (1910) 14 C. W. N. 788. (4) (1909) 14 C. W. N. 147. 

(5) (1910) 15 C. W.N. 353. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Jenkins O.J . , and Woodrofie J 



RAM CHARAN LAW Wf 

V' Feb. 3. 

FATIMA BEGAM.* 


Maliomedan law — Wakf — Constitution of wakf by deed ef trust — Objects 
charitable and religious — Validity of wakf. 

Where with the object of dedicating a house to the service of the Imams, 
Hassan and Hussain, and for other religious purposes, the settlor had con- 
veyed the house to his grand-daughter and his grand-son on trust for the 
proper observance of tue objects mentioned in the deed : — 

Held , chat there was a valid wakf. 

Delroos Banuo Begum v Ashgur Ally Khan (1) discussed. 

Phul Chand v. Akbar Yar Khan (£), Biba Jan v. Kalb Husain (3), 
Mazhar Husain Khan v. Abdul Hadi Khan (4) referred to. 


Appeal by the plaintiff, Ram Charan Law, from 
the judgment of Imam J. 

This appeal arose out of an action brought by the 
plaintiff, which raised the question of the validity or 
otherwise of a deed dated the 15 th July 1864 purport- 
ing to be a deed of wakf. The material facts are fully 
set out in the judgment of Imam J. which was as 
follows : — 

Imam J. In this suit the plaintiff seeks declaration of his title to, and 
possession over a half share in premises No. 63, Dhurrumlolla Street, in the 
town of Calcutta and a consequent partition of the said premises. The facts 
material to this case are shortly these : One Prince Syeduddin, a Maliomedan 
of the Sunni sect, owned and possessed several valuable properties in 
Calcutta, one amongst them being the premises of which a half share is in 
suit. He conveyed the said premises to his grand-daughter Sahebzadi 
Fatima Begam and his grand-son Fiazuddin under a deed of waqf dated 
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the 15th day o£ July 1864, the purpose of the dedication being stated in 
the deed to be “service of Imam Hussain and-Hassan and for religious 
purposes ” in the manner mentioned in the deed. The direction to Fatima 
Begam and Fiazuddin and to their successors in the trust under the endow- 
ment is to apply the rents and profits of the premises after defraying the 
cost of collection and repairs u to the due aud proper observance of the 
annual Mahomedan festival of the Mohorrum.” 

On the 20th September 1907, Fatima Begam mortgaged a half share 
of the premises to the plaintiff for the consideration of Rs. 16,000 advanced 
to her by the latter. The debt not having been repaid the plaintiff sued 
Fatima Begam on the mortgage and obtaining a mortgage decree purchased 
the half share of the premises at the execution sale. Before the sale Nurul 
Huq, a son of Fatima Begam, addressed a letter through his attorney to the 
Registrar of this Court requesting him to notify to the intending purchasers 
at the sale Nurd Huq’s protest that the property was a waqf and that 
Fatima Begam had not a saleable interest. The plaintiff having failed to 
secure possession of the half share purchased by him has instituted this suit 
against Fatima Begam, Nurul Huq her son and the other defendants who 
are the descendants of Fiazuddin. The suit, however, has been contested by 
the defendants other than Fatima Begam and Nurul Huq. The plaintiff’s 
contention is that the deed of the 15th August 1864 though on its face 
purporting to dedicate the property as waqf to religious uses was in effect 
a deed of gift, the donor having adopted the device of a waqf in order to 
preserve the property for the benefit of the donees. The contesting defend- 
ants assert the validity of the alleged waqf and deny the plaintiff’s title 
to a moiety of the premises. There is only one issue that is material to 
the decision of this case, namely, whether the deed of the 15th July 1864 
is valid and operative as a deed of waqf. For the plaintiff two objections 
are taken to the deed (i) that the object of the waqf is not valid under 
the Mahomedan Law, (ii) that the conveyance was in reality a gift ; dedi- 
cating the property “in the way of God” not being the intention of the 
donor. It is contended for the plaintiff that in the deed there is no indica- 
tion that a general benefit was intended to be conferred on the Mahomedan 
public and a reference has been made to the case of Delroos Banoo Begum 
v. Nawab Syud Ashgur Ally Khan (1) in support of the proposition that 
the observance of the Mohorrum by a Mahomedan is a matter essentially 
of a private character. I cannot accede to the proposition in the general 
way it ha& been put. If the observance of the Mohurrum entails the 
feeding of the poor and distribution of alms to the needy, as it 
undoubtedly does, the dedication of the property to such use constitu- 
ted the service of man and the good of humanity, though to a limited 

(1) (1875) 15 B. L. R. 167. 
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section. Apart from the help to the poor and the needy, the eommemora- 1915 
tion of the historic events of Karbala keeping alive as it does some of the r q haran 
best tradition of Islam is to my mind as good a purpose as the followers of Law 

a faith can have. I see in it the visualisation of the grandest examples of v, 

courage and endurance and all that is heroic in man from the pages of 
Islamic history and 1 think it would be wrong to exclude it from objects 


I valid for waqf. In the case of Delroos Banoo Begum v. Nawab A&Tigur 

| Ally Khan { 1), the decision rested on considerations that do not affect the 

present case. The Imambara in that case was a part of the private dwelling 
j house of the Begam ; in the present instance there is not the maintenance of 

1 the Imambara attached to a private house that is the purpose of the waqf, 

but it is the keeping up of the Mohurrum as an institution with all its moral 
i effect on the general Mahomedan public. The contention that Prince 

Syeduddin adopted the device of a waqf and in effect made a gift is not 
borne out by any of the circumstances of the case. The value of the 
premises, half of which is in suit, was admitted to be Rs. 14,800 only in 
I 1864. The Prince about that time made certain dispositions of his other 

properties of the value of more than Rs. 58,000 in favour of Fatima 
Begam and Fiazuddin and the deeds relating to these properties do not show 
that he adopted any device to preserve them for his grand children for all 
times. Had it been his intention to tie up the properties for their benefit by 
a device, we should have had a waqf of all the properties and not merely of 
' the premises in suit. I hold that the deed of the 15th July 1864 is valid 

1 and operative as a deed of waqf. In this view, Fatima Begam had not a 

j saleable interest in the property and the plaintiff by his purchase obtained 

j no title to it. The suit is, therefore, dismissed with costs on scale No. 2, in- 

cluding reserved costs, if any. 

The plaintiff appealed. 

I Mr. B. Chakarvarti (with him Mr. B. K. Lahiri 

I and Mr. N. Ghattak ), for the appellant, contended 

that although the deed of the 15th July 1864 purported 
to dedicate the property as wakf to religious uses, it 
was in effect a deed of gift. The device of a wakf had 
been adopted in order to preserve the property for the 
benefit of the donees and was invalid. Moreover, the 
disposition did not constitute a wakf: see Delroos 
Banoo Begum v. Ashgur Ally Khan{ 1). 

| Mr. A. Rasul (with him Mr. Z. Ali and M'r.Ashraf 

(1) (1875) 15 B. L. R. 167. 
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All), for the respondents. The case of Delroos Banoo 
Begum v. Ashgur Ally Khan( 1) has no application. 
There is no objection to the creation of a wakf by a 
deed of trust : see Bishen Ghand Basawat v. Nadir 
Hossein (2). He also referred to, among others, the 
cases of Phul Chand v. AJcbar Yar Khan (3), Biba 
Jan v. Kalb Husain{ 4), and Mazhar Husain Khan v. 
Abdul Hadi Khan (5). 

Cur. adv. vult. 

Jenkins O.J. The question involved in this appeal 
is whether a Mahomedan lady, Shahebzadi Fatima 
Begam, had a saleable interest in a moiety of premises 
known as Ho. 63, Dliurrumtollah Street which the 
plaintiff claims to have bought in execution of a 
mortgage decree in Suit No. 527 of 1908. 

The suit has been dismissed by Imam J., and from 
his judgment the plaintiff has appealed. 

The decision of this suit depends upon whether or 
not this property has been validly dedicated as wakf 
or not. If it has, then the suit must fail. 

The dedication is said to have been effected by a 
document of the 16th July 1864. It is in the form of an 
English Indenture and is expressed to be a conveyance 
to Fatima Begam and Fyezuddin, their heirs represent- 
atives and assigns, of the entirety of the premises now 
in suit, upon trust that they the said Fatima Begam 
and Fyezuddin their heirs or representatives or other 
trustees or trustee for the time being should from time 
to time demise the said hereditaments and premises 
to such persons or person on such terms and at such 
rent as they should think fit, and should from time to 
time appoint such person or persons to act as sircars 

(1) (1875) 15 B. L. 11. 1G7. (3) (1896) I. L K. 19 All. 211. 

(2) (1887) I .L. R. 15 Ode. 329. (4) (1908) I. L. R. 31 All. 136. 

(5) (1911) I. L. R. 33 All. 400. 
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or a sircar in the collection of the said rents as they 
should think fit with full power to discharge such iumCharan 
sircars or sircar and to appoint others or another in Law 

his place and should apply the rents and profits of the Fatima 

said hereditaments and premises first in payment of Begam. 
the expenses of the collections of the said rents and Jenkins C.J. 
profits and of the management of the salary of the 
said sircars or sircar and otherwise and of the 
execution of the trust and next in payment of the 
expenses of the repairs of the said hereditaments and 
premises and should apply the surplus of the said 
X’ents and profits after making the payments aforesaid 
in the due and proper observance of the annual 
Maliomedan festivals of the Mohorrum. 

Fatima Begam is the defendant of that name. 
Fyezuddin is dead, and the other defendants are his 
representatives. 


On the 20th of September 1907, Fatima Begam 
executed a document by which there was expressed 
to be mortgaged to the plaintiff the half share now in 
suit, it being recited that she was absolutely seized 
and possessed of or otherwise well entitled to that 
half share. 

It was on the basis of this mortgage that the decree 
was passed, in execution of which the plaintiff claims 
to have purchased this half share. 

Fatima Begam has appeared in the suit and put in 
a written statement alleging the wakf character of 
the property. She has, however, taken no part in the 
discussion before Imam J. or this Court. The other 
defendants have appeared and contested the plaintiff’s 
claim contending that the property is wakf, or that 
at any rate what they desm-ibe as their moiety is un. 
affected by the mortgage and consequent sale. It is 
unnecessary to discuss any technical defect there may 
be in the form of the suit; the substantial question is 
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1915 whether there has been a valid dedication or not, and 
ram Chaban it is on these lines that the case has been fonght 
Law before ns. 

Fatima The plaintiff has urged many objections to the 
BEgAM - validity of the wakf. 

Jenkins C.J. The first point made is that the gift was to Fatima 
Begam and Fyezuddin on a condition, and that is in- 
operative because the Mahomedan law does not permit 
a condition to be attached to a gift. The recital to the 
deed, however, makes clear the executant’s purpose, 
for it runs in these terms, “ whereas the said Prince 
Mahommed Syeduddin is seized of or entitled to the 
hereditaments and premises hereinafter described for 
an absolute estate of inheritance and he is desirous of 
dedicating the same to the service of Imam Hassan 
and Imam Hussein and for religious purposes in the 
manner hereinafter mentioned.” 

The object o£ the gift is plain, and the introduction 
of trustees is merely the employment of machinery 
whereby the gift is carried into effect. The trustees 
are not donees, and it would be far too narrow a 
view to hold that the gift is vitiated by a condition. 
Mr. Chakravarti would go the length of contending 
that all gifts through the instrumentality of trusts 
are bad. It would be difficult to reconcile that view 
with the language of the High Court and the Privy 
Council in Bishen Chanel Basaivat v. Nadir Hossein{ 1). 

In my opinion this objection fails, and I hold that 
the provision in favour of the due and proper observ- 
ance of the annual Mahomedan festival is not invali- 
dated by the introduction of trustees as part of the 
machinery for carrying it into effect. 

But then it is contended that the disposition does 
not constitute a wakf, and Mr. Chakravarti has relied 
on the decision of Delroos Banoo Begum v. Nawab 
(1)11887) I. L. R. 15 Calc. 329. ' 
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Synd Ashaur Ally Khan (1) as conclusive in his 1915 
favour. But this argument appears to me to rest on a r am charan 
misreading of the judgments of the High Court and Law 
the Privy Council in that case. Fatima 

The defendant there dedicated the whole of her Begam. 
property in perpetuity and provided that the income Jenkins C.J. 
derived from the endowment, after the payment of the 
Government revenue, should be divided into twenty- 
eight parts, fifteen parts whereof should be applied 
to the expense, of the fatiha of Mahomed and the 
Imams, as well as to those of the first ten days of the 
Mohorrnm and all the holidays, and the repairs of the 
Imambara and the tombs ; seven parts should be 
received by the amlhas and servants, whose names 
should be inserted at the foot of the document in 
question or any other document bearing the defend- 
ant’s seal and signature and which the said servants 
might have in their possession, some from generation 
to generation, and the others as long as they retain 
service ; and the remaining six parts should be received 
by the mutawalis, i.e., the defendant and her co-muta- 
wali. 

The plaintiffs as members of the Mahomedan 
community sued the defendant as the mutawali of the 
endowment for her removal from that office on the 
ground of misfeasance with the wakf estate. Leave to 
institute the suit was obtained under Act XX of 1863. 

It was objected that there was no jurisdiction to 
grant leave, as the alleged endowment did not come 
within the scope of the Act, that there was no inten- 
tion of creating an absolute wakf, and that the defend- 
ant was not aware of the contents and legal effect of 
the deed at the time of its execution. The other 
defences need not be noticed. In the Court of first in- 
stance the plaintiff’s suit was decreed. In the High 
(1) (1875) 15 B. L. E. 167. 
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Court this decree was reversed and the suit was dis- 
missed on the ground that the appropriation was not 
of a public character and that Act XX of 1863 did not 
apply to it. It followed that the Judge had no autho- 
rity to give the plaintiff leave to sue and that his deci- 
tion was ultra vires. 

But while the learned Judges determined that 
there had been no grant of land for public purposes 
within the meaning of the Act read in the light of 
-Regulation XIX of 1810, they by no means decided 
that the dedication did not constitute a wakf. On the 
contrary the Court agreed in thinking that so far as 
words went it was a wakf which would have bound 
the appropriator, but held in view of the dedicator’s 
position as an illiterate and prejudiced woman with 
no professional assistance, that the dedication was 
not binding. 

This is made abundantly clear by the concluding 
words of the judgment where it is said, — “ As to the 
objections raised by the defendant that the wakf was 
indefinite and void, I think it enough to say that it, in 
my judgment, fully answered all the requirements of 
the Imameea Law, and that if it had been really and 
knowingly executed it would have bound Delroos 
Banoo Begum without the power of revocation. 

The case was taken on appeal to the Privy Council 
[see Ashgdr Ali v. Delroos Banoo Begum (1)] and the 
judgment was affirmed on ground that the dedicator 
was not bound by the deed, as the precautions re- 
quired in the case of pardahnashin executants were 
not observed. 

There is, however, no trace of any suggestion that, 
apart from this, a wakf was not legally constituted, 
rather does the judgment indicate that its validity * 
apart from the executant’s incapacity, was questioned. 

(1) (1877) I. L.R. 3 Calc. 324. 
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I, therefore, see nothing in this case that tells 191.5 
against the validity of the endowment now in question, iumChakan 
and, if anything, it is an authority in its favour. Law 

And in support of the view that a wakf was legally Fatima 
constituted, reference may be made to Phul Chanel v. Bkgam - 
Ahbar Yar Khan (1), Biha Jan v. Kalb Ha so in (2), Jenkins C.j. 
Mashar Husain Khan v. Abdul Hadi Khan (3). 

Nor do I think that it is made out that the deed 
of the 15tli July 1864 was a colourable transaction ; 
indeed, the plaintiff cannot well contend that it was 
fictitious or had no operation, for his suit is one for 
partition, and it is only by virtue of this deed tha-t 
any of the defendants acquired any interest in the 
property that would support a suit for partition. 

Equally futile is any argument which depends on 
the contention that the earlier release is open to 
attack. 

The result then is that, in my opinion, a valid 
wakf was legally constituted and that the employment 
of trustee's for the purpose of carrying it into effect in 
no way prejudiced the dedication. 

I therefore hold that the suit was rightly dis- 
missed, and that this appeal too must be dismissed 
with costs. 

Woodroffe J. I agree. 

A ppeal dismissed. 

Attorney for the appellant : N.C.Mandal. 

Attorneys for the respondents: Alum & Nan; 

Hari Pacla Butt. 

(1) (1896) I. L. R. 19 All. 211. (2) (1908) I. L. R. 31 All. 136. 

(3) (1911) I. L. R. 33 All. 400. 
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APPEAL FROM ORIGINAL CIVIL. 


Before. Jenkins C J., and Woodroffe J. 

SUDAMDIH COAL Co., Ld. 

v. 

EMPIRE COAL Co., Ld.* 

Jurisdiction — ‘ Suit for land or other immoveable property construction 
of- Letters Patent , 1865 , cl, 12— Trespass- — Compensation for wrong to 
land — Wrongful cutting and removal of coal — Civil Procedure Code 
(Ad V of 1908), s. 16— Civil Procedure Code {Act VIII of 1859), 
s. 5- — Venue. 

The expression “suits for land or other immoveable property” in 
clause 12 of the Charter of 1865 cannot be construed as being limited to 
suits for the recovery of land in its strict sense, but must be construed as 
extending to a suit for compensation for wrong to land, where the sub- 
stantial question is the right to the land. 

Appeal by tlie plaintiff company, (Sudamdih Coal 
Co., Lcl.,) from the judgment of Fletcher J. 

The plaintiff company and the defendant company 
who have their registered offices in Calcutta were the 
owners of adjoining collieries situate in Sudamdih 
in the district of Manbhoom in the province of Bihar 
and Orissa. The boundary between the plaintiffs’ 
and the defendants’ properties was demarcated super- 
ficially by pillars. It was alleged by the plaintiffs, but 
denied by the defendants, that the plaintiffs had left 
as a protection a barrier of twenty-five feet along the 
eastern boundary of its property. 

Hie plaintiffs further alleged that in the month 
of June 1913 the defendants cut through the plaintiffs’ 
barrier into their property thereby causing mud 
and water to flow into their colliery, and that the 

v Appeal from Original Civil, No. 78 of 1914, in Suit No. 549 of 1914. 




VOL. XLII.] CALCUTTA SERIES. 


943 


defendants had worked and carried away a quantity 1915 
of the plaintiffs’ barrier and other coal. On the 28th Sudamdih 
and 29th June a joint survey was held and it was CoalCo.,Li>. 

V, 

ascertained that the defendants had encroached on Empire 
the plaintiffs’ property. By reason of the defendants’ CoalCo.„Ld> 
wrongful acts the working of the plaintiffs’ colliery 
had been seriously affected, and their coal had become 
damaged and water-marked and greatly depreciated in 
value. The plaintiffs claimed the sum of Rs. 2,744 as 
the value of their coal extracted by the defendants and 
the sum of Rs. 50,000 as damages. 

In their written statement the defendants denied 
that they had cut through the plaintiffs’ barrier into 
the plaintiffs’ property or that by reason of any 
negligent or improper act or omission on their part 
any mud or water was caused to flow into the 
plaintiffs’ colliery, or that they worked into or carried 
away any quantity of the plaintiffs’ barrier or other 
coal. The defendants further denied that it was 
ascertained by the joint survey that they had en- 
croached on the plaintiffs’ property, or that the work- 
ing of the plaintiffs’ colliery had been affected, or their 
coal had become depreciated, by any wrongful act on 
the part of the defendants. 

The defendants submitted that this Court had no 
jurisdiction to try this suit, as this suit had been 
instituted for the purpose of getting control of and 
establishing title to land outside its jurisdiction. 

The suit was set clown for settlement of issues. 

On the 2:5th August 1914, Fletcher J. dismissed the 
suit on the ground that this Court had no jurisdiction 
to try the case. 

His Lordship’s judgment was as follows : — 


“This suit is down for the settlement of issues. The suit has been 
brought by the plaintiff company to recover damages from the defendant 
company. 'The allegations in the plaint arc that the plaintiff company and 
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the defendant company are the owners of* adjoining collieries. The plaintiff 
company, alleges that it left a barrier of 25 feet along the eastern boundary 
of its property as a protection for its mine. They also allege that on some 
date between the 16th June 1913 and the 1st of July 1913 the defendant 
company cut through their barrier and thereby caused a large influx of mud 
and water into the plaintiff company’s colliery whereby the plaintiff company 
suffered damage. The question therefore is, has this Court jurisdiction to 
try a suit of this nature ? It seems to me that this Court has no jurisdiction. 
The case is a suit for land. I cannot distinguish the present case from the 
decision in Lodna Colliery Co Ld v. Bipin Bihan Bose{\). The material 
fact in this case will be whether the plaintiff company can prove the owner- 
ship of the barrier of 25 feet of coal which they allege they left along the 
eastern boundary of their own property. That is the basis of the cause of 
action, no case being set up in the plaint that the defendant company had 
negligently worked their own property ; that being so, the decision in this 
case will involve the trial of the title to this barrier of 25 feet which it is 
alleged had been left along the eastern boundary of the plaintiff’s property. 
That is a suit for land not within the jurisdiction of this Court under 
clause 12 of the Letters Patent constituting this Court. That being so, 
this Court has no jurisdiction to try this case. The plaint discloses no cause 
of action which this Court is competent to try. This suit will therefore be 
dismissed with costs.” 

From this judgment the Sudamdili Coal Co., Ld. 
appealed. 

Mr. J. E. Bagram (with him Mr. Buckland), lor 
the appellants. The decision of Fletcher J. in this 
case is based on his decision in Lodna Colliery Co-, 
Ld. v. Bepin Behari Bose (.1.) : the learned judge de- 
clined jurisdiction on the ground that in England a 
clausum fregit action was regarded as local. In 
British South Africa Company v. Companhia de 
Mocamhique (2) the law was elaborately discussed and 
the House of Lords decided that a suit for trespass in 
Africa could not be instituted in England : that case 
however was not decided on the highly technical 
ground relating to venue which prevailed in England 
and which formerly determined that a suit for trespass 

(l) (1912) I. L. R. 39 Calc. 739. (2) [1893] A. C. 6C2. 
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should be brought where the trespass took place ; the 1915 
Court declined jurisdiction because it did not take sudamdih 
cognizance of foreign land la„ws and consequently ° 0Ar ' Co., Ld 

V. 

could not recognise infringements of such laws as empire 
constituting causes of action. Now the High Court CoalCo., ld. 
has general jurisdiction and can take cognizance of 
causes of action relating to land in the mofussil : this 
appears from the circumstance that such a suit can 
be transferred for trial to this Court. 

[Jenkins C.J. At the time the Charter was passed 
the Code of Civil Procedure of 1859 was in force. The 
section in that Code referring to “ suits for land” was 
subsequently replaced by similar sections in successive 
codes. Section 16 of the present Code describes what 
was meant by “ suits for land.”] 

It is submitted that the Codes subsequent to that 
of 1859 varied the rule therein contained and did not 
enact the section in an amplified form. The mere fact 
that a question of title may arise for decision does 
not oust this Court’s jurisdiction. Whether this Court 
has jurisdiction or not, depends on the nature of the 
relief sought. 

[Woodroffe J. Can you by claiming a particular 
form of relief by a side-wind get this Court to deter- 
mine a question of title ?] 

There is nothing to prevent me. The Charter does 
not prevent this Court from trying a suit in which an. 
issue relating to title arises. The test is whether by 
means of the suit the plaintiff seeks either to acquire a 
right or control over land or any interest in land, or 
to prevent the defendant from doing acts which if 
persisted in, will eventually deprive the plaintiff of 
land or some interest in land. Nearly all the 
authorities become reconciled if this view be adopted : 

Bast Indian Railway Co. v. Bengal Coal Co. (1), 

(1) (1875) I. L. R. 1 Calc. 


n 
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1915 Delhi Sr London Bank v. Wordie (1), Kellie v. Fraser 
Sudamdih (2) where the Court enforced an award affecting land 
Coal Co., Ld. a fc Darjeeling, Sreenath Boy v. Cally Doss Ghose (3), 
Empire which was a suit for specific performance, Peary 
Coal Co., Ld. Mohun Ghosaul v. Karan Clmnder Gangooly (4), 
where a claim for damages for trespass to land, was 
held not to be a suit for land. 

[Jenkins C.J. That was a Small Cause Court suit 
and the decision depended on the consideration of the 
particular sections of the Small Cause Courts Act.] 

See also Krishna Prosad Nag v. Maizuddin 
Biswas (5), Land Mortgage Bank v. Sudurudeen 
Ahmed (6), which was a vendor’s suit for specific 
performance of a contract for the sale of land and for 
damages for breach of such contract, where the deci- 
sion turned on the nature of the relief sought, 
Bapuji Raghunatli v. Kumar ji Edulji Unirig ar (7). 
Crisp v. Watson (8) was a decision under the Civil 
Procedure Code and is only an authority for the 
proposition that a claim for damages is not enforce- 
able by personal obedience. If the Code requires that 
the infringements of rights to immoveable property 
should be redressed locally, it does not follow that 
the Charter regarded suits for compensation for in- 
fringement of such rights as suits for land. In Bag- 
ram v. Moses (9), the Court exercised jurisdiction. 

[Jenkins C.J. That was a decision of the Supreme 
Court, which exercised the jurisdiction of an English 
Court.] 

It has always been treated as an authority. In the 
case of a nuisance, this .Court exercised jurisdiction, 


(1) (1876) I. L. R. 1 Calc. 249. 

(2) (1877) I. L. R. 2 Calc. 445. 

(3) (1879) I. L. R. 5 Calc. 82. 

(4) (1885) 1. L. R. 11 Calc. 261. 



(5) (1890) I. L. R, 17 Calc. 707. 

(6) (1892) I. L. R. 19 Calc. 358. 

(7) (1890)1. L. R. 15 Bom. 400. 

(8) (1893) I. L. R. 20 Calc. 689. 


(9) (1863) 1 Hyde 284. 
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though, the land was in Howrah : Rajmohun Bose v. 1915 
East Indian Railway Co. (1), Halford v. ast Indian sudamdih 
Railway Co. (2), Chintaman Narayan v. Madhavrao Coal Co., Ld 

* V 9 

Venkatesh (!■}). English Courts foreclose lands out- Empire 
side the jurisdiction : Paget y.Ede (4). The distinc- CoalGo -i Ld 
tion in England between local and transitory actions 
has no application here. The English system is highly 
technical. Rules regarding venue and choice of 
Courts in which suits should be brought were peculiar 
to the English system: Smith’s Leading Cases, 11th 
edition, Vol. I, p. 608, per Lord Mansfield in Mostyn 
v. Fabrigas (5), also Shelling v. Farmer (6), Lodna 
Colliery Co., Ld., v. Bipin Behari Bose (7) on. which the 
decision in the present case is based is distinguish- 
able ; the question of possession was bona fide in issue 
in that case. On a proper construction of the pleadings 
in the present case, no question of title or possession 
is put in issue. The defendants deny having cut into 
the plaintiffs’ barrier : this denial assumes that the 
barrier was the plaintiffs’, and relates to the factum of 
cutting into it. The demarcation by boundary pillars 
is admitted by the defendants : the only question to be 
ascertained is whether the underground workings of 
the defendants are on this side or that of the line of 
pillars. In Juggodumba Dossee v. Puddomoney Dossee 
(8) jurisdiction was exercised on the ground that “ no 
provision of any land is claimed and no decree bearing 
directly upon land or any interest in land has been 
given.” 

Even if it be held that a suit for compensation for 
trespass to land is a suit for land, the plaintiffs were 
entitled to a decree for the value of their coal removed 
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jrno, io/o, ciis o jroweu v. irees (I). The circum- 
stance that in order to give effect to a claim for money, 
die title of land may be required to be incidentally 
decided, does not make the suit one for land. 

Sit' S. P.Sinha (with him Mr. A. K.Sinlia), for the 
respondents. It is true the defendants admit that the 
boundaries between the properties are demarcated 
by pillars, but the pillars are wrongly shown on 
the plans. The boundaries are in dispute. The ex- 
pression “ suits for land or other immoveable property ” 
in clause 12 of the Charter has the same wide signi- 
ficance as in section 16 of the Code and includes all 
suits mentioned therein [Nalum Lakshimikantham v. 
Krishnasawmy Mudaliar (2)] with the possible ex- 
ception of clause (/). A distinction is drawn be- 
tween local and transitory actions in the Code — the 
former referring to land, the latter including other 
actions. Actions of a “real' 5 nature fall within 
the purview of section 16 of the Code— actions of a 
transitory nature under section 20. At the time of the 
passing of the Code of 1859 and the Charter of 1861, a 
distinction was drawn between local and transit, m-s? 




(2) (1903) r. I,. E. §7 Mad. 157, 
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[Jenkins C J. referred to Vina yak v. Krishnarao 
(!)•] 

Kellie v. Fraser (2) is not in conflict with Delhi 
and London Bank v. W or die (8): see Woodroffe’s 
Civil Procedure Code, p. 157, note 4. 

Mr. Bagram, in reply. In British South Africa 
Company v. Companhia de Mocambique (4) the reason 
why the House of Lords dismissed the suit was that 
-the English Court would not assume jurisdiction in 
the case of an invasion of right depending on a 
foreign rule of law affecting land, such right being 
unknown to the English law: the Lord Chancellor 
adopted the argument of Sir H. James that it was a 
matter of procedure. 

[Jenkins C.J. It appears to me that the test 
proposed by clause 12 is not one of form but one of 
substance. A suit brought in trespass for the purpose 
of having title to land tried, is a suit for land.] 

In Jlderton v. Ilderton (5) the English Court enter- 
tained a suit for dower, although incidentally it had to 
decide the issue of the validity of a Scotch marriage : 
see also Norris v. Chambers(Q). In passing the Charter, 
the Legislature intended to distinguish not between 
local and transitory actions, but between real and per - 
sonal actions. Whitaker v. Forbes (7), Sydney Muni- 
cipal Council v. Bull (8), In re Hawthorne , Graham 
v. Massey (9), 2 Duder v. Amsterdamsch Trustees 
Kantoor (10) were also referred to. 

Jenkins C.J. This is an appeal from a judgment of 
Mr. Justice Fletcher Aiho has dismissed the suit with 


(1) (19Q1) I. L. R. 25 Bom. 625. 

(2) (1877) I. L. R. 2 Calc. 445. 

(3) (1876) I. L, R. 1 Calc. 249. 

(4) [1893] A. C. 602. 

(5) (1793) 126 Engl. Rep. 476. 


(6) (1860) 29 Bead. 246. 

(7) (1875) L. R. 10 C. P. 583. 

(8) [1908] 1 K. B. 7, 12. 

(9) (1883) L. R. 23 Ch. D. 743. 

(10) [1902] 2 Qh. 132. 
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costs. This was done on a preliminary hearing upon 1915 
settlement of issues, and the only question involved is sudahdih 
whether this is a suit for land or other immoveable Coal Co., Ld.- 
property within the meaning of clause 12 of the Empire 
L etters Patent. That clause was intended to define Coa l Co-, Ip. 
the original jurisdiction of the High Court as to suits, Jenkins C.J, 
and it empowered the Court “ to receive, try and deter- 
mine suits of every description, if, in the case of suits 
for land or other immoveable property, such land or 

property shall be situated within the 

local limits of the ordinary original jurisdiction of 
the High Court.” 

The matter in dispute here relates to a mining 
property outside the jurisdiction so defined. But 
on behalf of the plaintiff it is contended that having 
regard to the pleadings i.t cannot be said that it is 
a suit for land or other immoveable properly. The 
question is what was intended by that expression. 

It appears to me that it was not a mere formal test 
that was proposed — a tesc to be determined by the 
precise form in which a suit might be framed ; but 
that regard was to be had to the substance of the 
suit, and I cannot help thinking that the particular 
expression was used, because there was its equivalent 
0 in the Civil Procedure Code of 1859, section 6. Indeed, 
it is a matter of common knowledge that the Secre- 
tary of State’s despatch forwarding the Letters Patent 
to this Court makes special reference to that circum- 
stance. The course of decisions on the Charter shows 
that the description cannot be limited to suits for 
the recovery of land in its strict sense, and as to that 
there can be no dispute : and, running on parallel 
lines with that, we find the Code of Civil Procedure 
of 1859 developed in 1877, so as to embrace a number 
of topics which perhaps would not in strictness be 
regarded as suits for land, and it is instructive to 
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observe what they are. They are suits for the 
recovery -of immoveable property (with or without 
rent or profits), suits for the partition of immoveable 
property, suits for foreclosure, or redemption of a 
mortgage of immoveable property, suits for the deter- 
mination of any other right to or interest in immove- 
able property, and suits for compensation for wrong 
to immoveable property. This appears to me to 
be in accordance with principles of general if not 
universal, application according to which suits for 
land in its strict sense must come before the Court 
where the land is situate. The system on which 
our procedure is based, the English procedure, regards 
a suit for damages for trespass to land in the same 
way, and, it is interesting to notice that Chancellor 
Kent in his commentaries on American Law states 
that, ‘ an injury to real property is local as to juris- 
diction, and trespass on real property situated in 
one State cannot be sued for in another.’ Therefore, 
it seems to me that we are not giving a construction 
that is opposed to the general trend of legal thought, 
if we hold that suits for land at any rate extend 
to a suit of this kind, which is a suit for compensa- 
tion for wrong to land, when, as I hold to be the case 
here, the substantial question is the right to the land. 
In my opinion, the suit is one to which clause 12 
of the Letters Patent applies in the sense I have 
indicated and therefore it was rightly dismissed. The 
appeal should therefore be dismissed with costs. 



Woodroffe J. I agree. 

Appeal dismissed. 

Attorneys for the appellants : Leslie $ Hinds. 
Attorneys for the respondents : Orr, Dignam $ Co. 
J. c. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Jenfcim C.J . , and Woodruff e J, 


V . 

HAZARI DASI DEBI.* 


Guardian— Minor — Hindu Widow — Guardians and Wards Act ( VIII of 
1890), s. 7 subs. (3) — Appointment of guardian to a minor widow — WUi 
— Whether before probate taken out, will may be considered in connec- 
tion with appointment of guardian to a minor . 

la an application for the appoiutnient of a guardian of a minor, the Court 
is bound to consider a will, although probate has not been granted. The 
fact that there is a contest as to the validity of the will may induce the 
Court to exercise its discretion one way or the other, but it i 3 not open to 
the Court to say it will refuse to take notice of the will. 

Sagad Shahu v. Hapija Beg am (1), Chimiasami v. Hariharabadra (2) 
ani Pathan All Khan Badluhhan v. Bii Panibai (3) referred to. 


SAEALA SUNDARI DEBI 

IK 

HAZARI DASI DEBI, 

AND 

GOSSAIN DASI DEBI 


Appeals from an order of Imam J. dated the 18 th 
February 1915 made on an application for tlie appoint- 
ment of a guardian of the person of a minor widow, 
Srimati Aklioy Kumari Debi. 

One Atann Nandan Tagore, who was possessed of 
considerable property, died in September 1914 leaving 
him surviving an infant widow, Aklioy Kumari 
Debi, a girl between L3 and 14 years of age. 

There also survived Atanu Nandan Tagore, his 


1915 
Feb. 23 


° Appeals from Original Civil, Nos. 9 and 10 of 1915. 

(1) (1892) I. L. R. 17 Bom. 560. (2) (1893) I. L. R. 16 Mad. 380. 
(3) (1894) I. L. R. 19 Bom. 832. 
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step-motlier, Gossain Dasi Debi, and liis father’s sister’s 
daughter, Sarala Sundari Debi. 

The infant widow’s mother, Hazari Dasi Debi, 
applied to Imam J. to be appointed guardian of the 
person of Aklioy Kumar i Debi, the infant widow 
on the ground that as no probate had been obtained of 
an alleged will by the late Atanu Nandan Tagore, she 
as mother and natural guardian of the infant widow 
should be appointed guardian. Her application was 
opposed by Sarala Sundari Debi, who contended that 
as she and one Asutosh Banner ji were executors of the 
will of Atanu Nandan Tagore dated the 25th June 
1914, and she had been appointed by the testator the 
guardian of the infant widow, she should be appointed 
guardian of the infant widow, although probate of the 
will had not yet been obtained. Gossain Dtisi Debi 
also applied to be appointed guardian of the infant 
widow on the ground that as she was infant’s mother- 
in-law, she was a tit and proper person for the guardian- 
ship. 

Imam J. was of the opinion that he was not bound 
to consider a will of which probate had not been 
obtained, and, therefore, appointed Hazari Dasi Debi, 
the infant’s mother, as the guardian of the person of 
the minor. 

Sarala Sundari Debi and Gossain Dasi Debi 
appealed. 


Mr. Eardley Norton ( with him Mr. Hume), for 
Sarala Sundari Debi, produced a translation of the 
alleged will dated the 25th June 1914, and pointed out 
that by the ninth paragraph of the will Sarala Sun- 
dari Debi was by implication appointed guardian of the 
testator’s infant widow, Aklioy Kumari Debi; he 
further argued that no express words are necessary to 
appoint a guardian, and referred to Sayad Shahu v. 
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Hcipija Begam (1), Chinnasami v. Harihara haclra (2) i 9 1 5 
and Pathanali Khan Badlu Khan v. Bai Panibai (3). sarala 

Mr. Langford James (with him Mr. S. Ghose ) Sd ndari 
appeared on behalf of Gossain Dasi Debi. 

Sir S. P. Sinha (with him Mr. B. L. Mitter), for the HA ^gB I DASI 
respondent, Hazari Dasi Debi, argued that it was use- 
less to consider the directions contained in a will the 
validity of which was contested. The Court must 
therefore exercise its discretion in the appointment of 
a guardian of the person of the infant, and in the 
j circumstances the mother was the natural guardian. 

Jenkins C.J. and Woodroffe J. These are two 
appeals from an order appointing a guardian of a 
■ Hindu widow, aged 14. There is no power in the 

Court to appoint a guardian unless the Court is satis- 
fied that it is for the welfare of the minor that the 
order should be passed. In support of the application 
there is no affidavit on which the Court can act. More 
than that it seems to us that, in the circumstances, the 
case should have waited until the return of Maharaja 
Tagore the head of the family in order that it might be 
seen whether he was willing to accede to a course 
which was apparently acceptable to both parties and 
would have solved the present difficulty. As it is, 
we have the curious position that an order appointing 
a guardian has been made on materials which do not 
comply with the requirements of the law, and at the 
same time a Rule has been issued on another applica- 
I tion and is pending for the determination of the 

I question whether some one else should not be ap- 

pointed guardian. 

( The proper course now to follow is this: We set 
aside the order of Mr. Justice Imam and send back the 

(1) (1892) I. L. R. 17 Bora. 560 (2) (1893) I. L. R. 16 Mad. 380. 
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1915 case in order that it may be re-heard by him if the 
Sabala petitioner thinks fit to put in proper evidence in 
Sundari support of her application. Her application should 
v. be heard together with the application of Mr. Langford 

HA Debi DASI James ’ ciient and also of Mr. Norton’s client if she 
thinks fit to make an application; and in any case 
nothing should be done until the views of Maharaja 
- Tagore have been ascertained. Finally, we think 

before making any order the Court must be satisfied 
that the application is for the welfare of the minor 
and that the appointment of the guardian will jot 
infringe sub-s. (3) of s. 7 of the Act. 

In our opinion the Judge had jurisdiction and was 
bound to consider that there was a will although pro- 
bate had not been granted : and that appears to us to 
be the result of several authorities : Sayad Shahu v. 
Hapija Begarn (1), Chinnasami v. Hariharabculra (2), 
and Pathan All Khan Badlukhan v. Bai Pani Bai (3). 
The fact that there is a contest as to the validity of the 
will may induce the Court to exercise its discretion 
one way or the other, as for instance, it may possibly 
defer deciding on the question of guardianship until 
the question of probate has been determined. But it is 
not open to the Court to say that it will refuse to take 
notice of the ■will. 

We allow the appeals. The respondent will pay 
the costs of the appellant (Mr. Norton’s client). We 
make no order as to the costs of Mr. James’ client. 

W. M. c. Case remanded. 

Attorney for the appellant, Sarala Sundari Debi : 
P. N. Sen. 

Attorney for Gossain Dasi Debi : N. Sen. 

Attorneys for the respondent, Hazari Dasi Debi: 
Manuel, Agarwalla $ De. 

(1) (1892) I. L. R. 17 Bom. 560. (2) (1893) I. L. R. 16 Mad. 380. 

(3) (1894) I. L. R. 19 Bom 832. 
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APPELLATE CRIMINAL. 


Before MooJeerjee and Richardson JJ. 

AMRITA LAL HAZRA and Others ^ 

V ' * Feb. 25. 

EMPEROR.* 

Charge — Explosive Substances Act , 15S5 (46 & 47 Viet. c. 3), 5 . 4 — 

Explosive Substances Act ( VI of 1908), ?. 4 (b) — Charge , specifications 
of — Accused's right to hnow value thereof — Penal Code (Act XLV of 
1860 as amended by Act VIII of 1913) ss . 120 , 120 A, 120 B, 

121 A — ■“ Explosive Substance” — By means thereof ” — u Unlawfully 
and maliciously ” — u Criminal conspiracy ” — Misjoinder of charges — 

Criminal Procedure Code (Ac£ V of 1898), ss. 196 , 235 , 342 , 550 (i), 

41 1 — u Same transaction limits of — Joinder of charges wider ?. 4(b) of 
Act VI of 1908 and s. 1 20 B of the Penal Code — Co-conspirators , separate 
trial of —Crown's right to prosecute irrespective of the question of 
ultimate design — u Presumption of innocence ” of accused , meaning of — 

Conspiracy , charge of — Prosecution , duty of — Explanation by accused , 
want of , when fatal — Leading questions — Cross-examination of its own 
witnesses by prosecution , when perm' ssihle — Evidence Act (1 of 1872), ss. 

10, 14, 15, 54, 135, 143, 154 — Official ivitnesses for Grown whether 
privileged from disclosing source of information — Detective, whether so 
privileged regarding place of secretion — Written statements of accused — 
Examination of accused — Comparison of handwriting by Court , propriety 
of — “ Possession, ” meaning of — Depositions, reading over of, daily in 
open Court . 

An accused is entitled to know with certainty and accuracy the 
exact value of the charge brought against, him. But where the accused 
fully understood the nature of the offence with which they were charged, 
they had clearly not beeu prejudiced by the omission of the words 

Criminal Appeals Nos. 587 to 590, 598, Government Appeal No. 4, 
and Criminal Revision No. 1293 of 1912, against the judgment of E. 
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“ unlawfully and maliciously ” and u in British India ” occurring in section 
4 ( b ) of Act VI of 1908. Such an omission can be cured by the verdict. 

The Queen v. Munsloio (1) referred to. 

Where the illegal act charged under section 120 B is the unlawful and 
malicious possession of explosive substances within the meaning of section 4 
of the Explosive Substances Act, 1908, it is not essential to specify in the 
charge the explosive substance which the accused have conspired to have in 
their possession or under their control. 

A person may be guilty of criminal conspiracy even though the illegal 
act, which he has agreed to do, has not been done, for “ the crime of con- 
spiracy consists only in the agreement or confederacy to do an illegal act by 
legal means or a legal act by illegal means. 1 * 

Reg.w Hibhert (2), Quinn v. Leathern (3), Ihe Queen v. Most (41, and 
O'Connell v. The Queen (5) referred to. 

The indictment in all cases of conspiracy must in the first place charge 
the conspiracy, but in stating the object of the conspiracy the same degree 
of certainty is not required as in an indictment for the offence conspired to 
be Committed. 

The King v. Gill (6), The Queen v. Ken rich (7), The Queen v. Blake 
(8), Sydserff v. The Queen (9), The Queen v. Gompertz (10), A spin all v. The 
Queen (11), Taylor v. The Queen (12), Reg. v. Parker (13) referred to. 

It is a wholesome rule that the Court should adhere to the language of 
the statute, as far as practicable, when a charge is drawn up ; as nothing is 
gained by a paraphrase, while opportunity is afforded to the accused to take 
exception to the form of the charge. 

The accused cannot be convicted on a conspiracy charge under section 
120 B, Indian Penal Code, unless the prosecution establishes that the 
accused were members of the conspiracy after the 27th March 1913 when 
Act VIII of 1913 became law. 

A comprehensive formula of universal application cannot be framed 
regarding the question whether two or more acts constitute the “ same 
transaction 11 ; the circumstances which must bear on its determination in 
individual case are proximity of time, unity or proximity of place, 
ity of action and community of purpose or design. 

5] 1 Q. B. 758, (7) (1843) 5 Q. B. 49. 

5) 13 Cox 82, 86. (8) (1844) 6 Q. B. 126. 

901] A. C. 495, 529. (9) (1847) 11 Q. B. 245 
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If A, B and C conspire to make, or have in their possession or under 
their control, an explosive substance within the meaning of the Explosive 
Substances Act, and, if in pursuance of such conspiracy A makes or has in 
his possession or under his control an explosive substance, they may, if the 
Court thinks fit, be charged and tried together under section 120 B, Indian 
Penal Code, and section 4 (b) of Act VI of 1908. 

If all the known co-conspirators named in the charge are not placed on 
their trial, the trial of some (separately) without the others is not vitiated. 

Emperor v. Lalit Mohan Chuelcerbutty (1) explained. 

If the accused have committed an offence under section 4 ( b ) of the 
Explosive Substances Act, 1908, in pursuance of a criminal conspiracy, it is 
open to the Crown to prosecute them for such offences, irrespective of the 
question of the ultimate design of the alleged conspiracy coming under 
section 12.1 A, Indian Penal Code (which charge requires previous sanction 
under section 196, Criminal Procedure Code). 

In order to justify the inference of guilt, the inculpatory facts must 
be incompatible with the innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis than that of his guilt. 

R . v. Hodge (2) referred to. 

The presumption of innocence (in criminal cases) signifies no more 
than this that if the commission of a crime is directly in issue in any 
proceeding it must be proved beyond reasonable doubt. 

“ The whole doctrine when drawn out is, first , that a person who is 
charged with a crime must b z proved guilty, that according to the ordinary 
rule of procedure and of legal reasoning, presimitur pro reo , i.e. y neganti , so 
that the accused stands innocent until he is proved guilty ; and second , that 
this proof of guilt must displace all reasonable doubt.” 

In a charge of conspiracy general evidence of the existence of the 
conspiracy may first be given, before particular facts are proved to show 
that one or more of the accused took part in it. 

R. v. Sidney (3), Queen Caroline's Case (4), R, v. Hunt (5) followed. 

Under the law in England facts similar, but not part of the same 
transaction as the main fact, are not in general admissible to prove either 
the occurrence of the main fact or the identity of its author except (after 
evidence aliunde on these points has been given) to show the state of mind 
of the parties with regard to such fact, i.e ., knowledge of its nature, or his 

(1) (1911) I. L. R. 38 Calc. 559 ; (3) (1683) 9 St. Tr. 817, 841. 

15 0. W. N. 593. (4) (1820) 2 B. & B. 284, 302, 310 ; 

(2) (1838) 2 Lewin C. C. 227. 1 St. Tr. N. S 1348. * 

(5) (1820) 3 B. & Aid. 566 : 
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intent. [Fide also, sections 14 and 15 of the Indian Evidence Act (1 of 
1872).] 

In general, whenever it is necessary to rebut, even by anticipation, 
the defence of accident, mistake or other innocent condition of mind, 
evidence that the accused has been concerned in a systematic course of 
conduct of the same specific kind as, and proximate in point of time to 
that in question, may be given. R. v. Holt (1) to the contrary is no longer 
authority. 

R. v. Smith (2) and Emperor v. Debendra Prosad (3) referred to. 

Section 4 of Act VI of 1908 substantially reproduces the provisions of 
section 3 of 46 and 47 Viet. Chap. 3 (Explosive Substances Act, 1883), 
consequently the expression u unlawfully and maliciously ” may be in- 
terpreted in the sense in which it is familiarly used in the criminal law of 
England. “ Unlawfully ” thus signifies “ not for a lawful object,” and 
“ maliciously ” signifies “ intentionally and without justification or excuse 
or claim of right.” 

The Queen v. Clemens (4) Miles v. Hutchins (5), referred to. 

Reg. v. Ward (6), Mcpherson v. Daniels (7), Bromage v. Prosser (8) 
Clark v. Molyneux (9), Allen v. Flood (10), Johnson v. Emerson (11), R. v. 
Pemhleton (12), Mogul Steamship Co v. McGregor (13) followed. 

The term “explosive substance” as used in section 4 (h) of Act VI of 
1908 includes any part of an apparatus, machine, or implement intended 
to be used or adopted for causing or aiding in causing any explosive 
substance, and “ by means thereof ” does not mean by means thereof alone . 

R. v. Charles (14) referred to. 

The inference of fact may legitimately be drawn that the u explosive 
substances ” made and possessed by Sasaaka were intended for use in British 
India. 

It is the duty of the prosecution, not so much to secure a conviction as 
to place all the available evidence in the case fairly and fully before the 


(1) (1860) Bell 280 : 8 Ccx 411. 

(2) (1905) 20 Cox 804 ; 

92 L. T. 208. 

(3) (1909) I. L. R. 36 Calc. 573 ; 

9C.L.J.610. 

(4) [1898] 1 Q. B. 556 ; 19 Cox 18. 

(5) [1903] 2 K. B. 714; 

29 Cox 555. 

(6) (1872) 12 Cox 123; 

L, R, 1 C. C. R. 356, 360. 


(7) (1829) 10 B. &C. 272. 

(8) (1825) 4 B.&C. 247. 

(9) (1877) 3 Q. B. D. 237. 

(10) [1898] A. C. l. 

(11) (1871) L. R. 6. Ex. Ch. 373. 

(12) (1874) L.R. 2 C. C. R. 119, 122; 

12 Cox 607. 

(13) [1892] A. C. 25 ; 

23 Q. B. D. 598. 

(14) (1892; 17 Cox 499. 
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tribunal by which alone the guilt or innocence of the accused is to be 
determined. 

Ram Ran j an Roy v. King -Emperor (1) following Regina v. Holden (2) 
referred to. 

“The proof of the case against the prisoner must depend for its 
support not upon the absence or want of any explanation on the part of the 
prisoner, but upon the positive affirmative evidence of his guilt that is given 
by the Crown,” But “if there is a certain appearance made out against 
a party, if he is involved by the evidence in a state of considerable suspicion, 
he is called upon, for his own sake and his own safety, to state and to 
bring forward the circumstances, whatever they may be, which might 
reconcile such suspicious appearances with perfect innocence.” 

Tindal C.J. in Regina v. Frost (3) followed. 

While it is not necessary to prove manual possession of the explosive 
substance by the accused, it must be proved that it was in his power or 
control : possession to be punishable must also be possession with knowledge 
and assent. The mere fact that the other accused were in the room does 
not show they were in possession of all or any of the things contained 
therein. 

Wnen the evidence at the disposal of the prosecution is insufficent to 
secure a conviction for the crime committed, it is inexpedient, even though 
it may be lawful, to prosecute the accused for a conspiracy the proof 
whereof really rests on the establishment of that very crime. 

Reg. v. Boulton (4) and Emperor v. Lai it Mohan (5) referred to. 

A man’s guilt is to be established by proof of the facts alleged and not 
by pi oof of his character ; such evidence might create a prejudice but not 
lead a step towards substantiation of guilt. 

[Vide section 54 of the Indian Evidence Act.] 

In India, as in England, the accused are entitled in cross-examination to 
elicit facts in support of their defence from the prosecution witnesses 
wholly unconnected with the examination-in-chief. In the course of cross- 
examination of this character the defence are entitled, in view of the 
generality of section 143 of the Indian Evidence Act, to ask leading 
questions. Under section 154 the Court has the discretion to permit the 
prosecution to test, by way of cross-examination, the veracity of their own 
witnesses with regard to the (unconnected) matters elicited by the defence 
in cross-examination. 


Amrita Lal 
Hazra 
v. 

Emperor. 


(1) (1914) I. L. R. 42 Calc. 422 ; 

19 C. W. N. 28. 

(2) (1838) 8 C. & P. 606. 609. 


(3) (1839) 4 St Tr. N.- & 85, 443. 

(4) (1871) 12 Cox 87, 92. 

(5) (1911) I. L. R. 38 Calc. 559 ; 

15 C. W, N. 593, 606. 
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[While iu the United States a party has no right to cross-examine any 
witness, except as to circumstances connected with matters stated in his 
examination-in-chief, and if he wishes to examine him respecting other 
matters he must do so by making him his own witness and by calling him 
as such in the subsequent progress of the cause. 

Taylor on Evidence, Art. 1432, and Philadelphia and Trenton Railway 
Co. v. Stimpson (1) referred to.] 

The defence is not entitled to elicit from individual prosecution witnesses* 
whether he was a spy or an informer, or to discover from police officials 
the names of persons from whom they had received information ; but a 
detective cannot refuse, on grounds of public policy, to answer a question as 
to where he was secreted. 

R. v. Watson (2), R . v. Richardson (3), A.-G. v. Bryant (4), Marks v. 
Beyfus (5), Webb v. Catchlove (6) referred to. 

In strictly carrying out the provisions of section 330 ( 1 ) of the Criminal 
Procedure Code by the daily reading over in open Court of the deposition 
of each witness, the Court does not lay itself open to criticism, though that 
procedure should occupy considerable time. 

Mohendra Nath v. Emprror (7), Jyotish Chandra Maker jee v. Emperor 
(8), and Ka-natchinathau v. Emperor (9) referred to. 

Though written statements may be accepted from the accused in accord- 
ance with the universal practice in the Courts under the Calcutta High 
Court, they do not take the place of evidence nor of such examination of 
the accused as is contemplated by section 342 of the Code of Criminal 
Procedure. 

Emperor v. Ansuiya (10) dissented from. 

With reference to the facts of this case : — 

Held, (») that the articles found in the present case must be deemed 
u explosive substances 11 within the meaning of that statute : 

(ii) that the bomb on the construction whereof Sasanka was engaged was 
not iutended for a lawful object and there could be no controversy that his 
act was intentional ; and that Sasanka’s conviction must be upheld : but the 
maximum sentence should be reserved for offence of even a worse descrip- 
tion which, it was not difficult to imagine, might fall within the scope of 
the Explosive Substances Act : 


(1) (1840) 14 Peter 448. 

(2) (1817)32 St. Tr. 1, 100. 

(3) (1863) 3 Eos. & Fin. 693. 

(4) (1846) 15 M. & W. 169; 

l\ It. R. 610. 


(5) (1890) 25 Q. B. D. 494. 

(6) (1886) 3 T. L. R. 159. 

(7) (1908) 12 0. W. N. 845. 

(8) (1909) 1, L. R. 36 Calc. 955. 

(9) (1904) I. L. It. 2.8 Mad. 308. 


(10) (1903) AIL W. N. 1. 





(2) (1871) 8 B. L. U. 4 
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(m) that evidence was inadmissible to prove the dishonourable purpose 1915 
for which Khagendra’s false name was assumed : ~ 

CO that the evidence on the record of association with Pul in Behary Hazha 
Das and the Anusilan Samity were irrelevant, for the purpose of proof of v. 
the conspiracy charged in that case, and should not have been admitted : Emperor. 

(v) that the expression u Mayer Vila ” had in itself no evil significance, 
and was frequently used by a person in distress who found all effort un- 
availing and realised how inscrutable were the ways of Providence : 

O'O that an abstract philosophical disquisition on 1 oga could not rightly 
be cut up into isolated sentences and edited so as to furnish a possible text 
for revolutionary spirits, without positive proof that it was so used : 

(vii) that the fact that the name of Dinesh appeared in a list found 
at the search of the house of one Madan Mohan Bhoumick (of whom 
nothing was known) was not only valueless but not. admissible against the 
accused, being irrelevant for the purposes of the trial : 

(viii) that since the cypher list was not put to the witness who 
had been called to prove Dinesh’ s handwriting on two post cards and who 
had been shown that cypher list by the police outside Court, the defence 
could make the legitimate comment that that was because lie had failed to 
recognize the handwriting, and the Sessions Judge should not have 
proceeded in his judgment to compare that document with the writing on 
the post cards with a view to determine whether it was in the handwriting 
of Dinesh. 

Burindra Kumar Ghose v. Emperor { 1) and Rural i Pnuvl Misser v. 

Anantaram ffajra i2) referred to. 


(i) Appeals by each of the five accused — Arnrita 
Lai Hazra, alias Sasauka, and four others. 

(ii) Government Appeal (No. 4 of 1914) by the 
Superintendent and Remembrancer of Legal Affairs 
Bengal, against the acquittal of Khagendra Nath 
Chowdhury, accused. 

(ii i) Criminal Rule No. 1293 of 1914 (for en- 
hancement of sentence on. all the accused) obtained 
by the Superintendent aud Remembrancer of Legal 
Affairs, Bengal, petitioner. 

; The facts of the case (commonly known as the; 



1916 “Raja-Bazar Bomb case”), out of which these appeals 
Amiuta Lai. arose, were very briefly as follows 

Hazra Amrita Lai Hazra alias Sasankasekhar Roy, 

Empbrou. Dinesh Chandra Das Gupta, Sarada Charan Guha and 
Chandrasekhar De were charged with having had in 
their possession under their control in a room in 
No. 296-1, TJpper Circular Road, on the 21st November, 
1913, materials for making bombs with intent • by 
means thereof to endanger life and with having 
thereby committed an offence punishable under 
section 4 (&) of the Explosive Substances Act (VI of 
1908). These four accused together with Upendra Lai 
Roy Chowdhury alias Kalipada Ghosh, and Khagen- 
Nath Choudhury alias Suresh Chandra Ohou- 
dliury were further charged with conspiring between 
March 1911 and the 21st November 1913 with Satis 
Chandra Cliakravarty alias Satis Chandra Bhatta- 
harjya, Bhupendra Nath Sen, Profulla Ranjan Gupta* 
Joges Chandra Roy, Nirrnal Kanta Roy, a person 
known as Biroja and other unknown persons to make 
and keep explosive substances with intent by means 
thereof to endanger life or make other persons to 
endanger life, thereby committing an offence punish- 
able under section 120 B of the Indian Penal Code. 
On the 21st February 1914, Mr. H. M. Veitch, Joint 
Magistrate of 24-Parganas, had committed the above 
six accused to take their trial before the Court of 
after discharging the 7th accused, Hiranmov 
erji. Mr. E. B. H. Panton, Additional Sessions 
Judge, 24-Parganas, tried the case with the aid of 
wo assessors, Bobus Pratap Chandra Ohaudhuri and 
Basanta Kumar Chakrabarti. 

The accused with the exception of Sasankasekhar 
had declined to make any statement to the com- 
Magistrate, Mr. H. M. Veitch. In the Sessions 
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written statements after , the close of the case for 1915 
the prosecution. Put shortly, the case of Sasan- ambita Lvl 
kasekhar was that the articles found in his room Hazba 
were not intended for bombs and there was no emperor. 
seditious literature there. The three accused, Dinesk, 

Saroda and Chandrasekhar who were found in. his 
room admitted having been there but stated that they 
were there for an innocent purpose. Kalipada denied 
having had anything to do with leaflets; and all 
denied having been members of any conspiracy. 

Both the assessors in separate lengthy written opi- 
nions, arrived at the conclusion that all the accused 
should be acquitted. On the 4th June 1914, Mr. E. 

Panton, the Additional Sessions Judge, 24-Pergannas, 
agreeing with both assessors acquitted Khagendra 
Nath Chaudhury, but disagreeing -with both assessors 
convicted the five remaining accused under section 
120 B, Indian Penal Code, and sentenced them to 
transportation for 10 years. He also convicted 
Sasanka, Dinesk, Sarada and Chandrasekhar under 
section 4 ( b ), Act VI of 1908 and sentenced Sasanka 
to 15 years’ transportation, and the other three to 10 
years’ transportation, the sentences being concurrent. 
Thereupon each of the accused preferred a separate 
appeal to the Hon’ble High Court assailing his convic- 
tion as being contrary to law and to the evidence on 
the record. The Crown preferred an appeal under 
section 417 of the Criminal Procedure Code against 
the acquittal of Khagendra, and also obtained a Rule 
against all the five accused for enhancement of 
sentence. These appeals were consecutively heard 
by a Special Bench consisting of the Hon’ble Sir 
Asutosh Mookerjee, and the Hon’ble Thomas William 
Richardson, two of the Judges of the High Court. 

The fundamental question on the merits related to 
the true nature of Exhibits I, Y, YI, and YII empty 
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cigarette tins, etc., iron discs and clamps, wire, etc., 
tlie accused maintaining that these articles were 
used by Sasanka in experiments towards the construc- 
tion of a cheap acetylene generator, while the prose- 
cution insisted that they constituted materials for the 
preparation of bombs. On or about the 16th April 
1914 a model lamp had been prepared by a tinsmith 
under instruction from Sasanka (then in jail) con- 
veyed through his pleader. With the article so 
constructed Sasanka gave a successful exhibition in 
the Sessions Court on 14th May 1914. Counsel for the 
Crown also gave a successful demonstration using an 
ordinary teapot to generate gas for the light. In the 
High Court both the demonstrations were repeated by 
Mr. S. K. Sen, Counsel for Sasanka, and Mr. Pugh, 
Counsel for the Crown. The hearing lasted 32 days 
from 7th December 1914 to 4th February 1915, the 
judgment of the Court being delivered by Mookerjee J . 
on 25th February 1915. 

Mr. C. Bcigram (with him Mr. S. K. Sen, Mr. H. K. 
Ghosh, Babu Scisaclcir Roy, Babu Kshitish Chandra 
Neogy and Bobu Bhadeb Chandra Roy), for the accused 
Chandra Sekliar, after arguing on the merits with 
regard to the whole case and the accused Chandra 
Sekhar in particular, dealt with the objections of 
law under the following main heads :* — 

First — The charge under section 4 ( b ) of Act VI 
of 1908 is materially defective, inasmuch as it omits 
to state (i) that the accused were in possession of 
explosive substances or had them under their control 
, “ unlawfully and maliciously ” ; (ii) that it was the 
intent of the accused to endanger life “ in British 
India r 

° The arguments of counsel on both sides are given in detail in the 
judgment of the Court. 
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Second — The charge under section 120B, Indian 
Penal Code is bad, because it does not specify the 
explosive substance which, it is alleged, the accused 
had conspired with one another and with other persons 
to make and keep. 

Third — The conspiracy charge under section 120B, 
Indian Penal Code, is bad, the period between March 
1911 and the 21st November being specified, whereas 
sections 120A, and 120B, did not exist before 27tli 
March 1913. 

Fourth — The joint trial is illegal on the ground of 
misjoinder of charges for, while only four accused 
are charged with an offence under section 4 (6) of Act 
VI of 1908, all the accused are charged with conspiracy 
under section. 120B, Indian Penal Code. 

Fifth — The trial is illegal as the persons whose 
names are mentioned in the charge as co-conspirators 
have not been prosecuted, for if this procedure is 
allowed, there may be an inducement to the prosecu- 
tion to indiscriminately mention the names of persons 
as co-conspirators simply with a view to let in evidence 
under section 10 of the Indian Evidence Act, which 
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would otherwise be inadmissible. 

Sixth — The facts disclosed, if believed, indicate 
the commission of an offence under section 121A, 
Indian Penal Code, but the prosecution has been 
commenced under section 120B, Indian Penal Code, 
with a view to evade the requirements of section 196, 
Criminal Procedure Code, compliance wherewith is 
imperative in prosecutions for offences against the 
State. 

Seventh — The admissibility of evidence of previous 
association (i.e., prior to 27th March 1913 when Act 
VIII of 1913 was passed), viz., with regard to the 
Anusilan Samity of Dacca in 1908, and also with 
regard to the previous history of the accused. 
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Eighth — Eegarding important questions of law 
in connection with the procedure adopted in the Court 
below with regard to the examination of the witnesses 
and of the accused, viz., (i) leading questions, in 
cross-examination, (ii) cross-examination of its own 
witnesses by prosecution, (in) discovering from police 
witnesses source of information, (iv) daily reading 
over in open court of depositions of witnesses, (v) 
value of written statements filed by accused. 

Mr. K. B. Dutt (with Mr. N. Sen and Bccbu Probodh 
Kumar Das), for the accused Kalipada followed and 
argued on the merits of the case made out against his 
client only. 

Mr. S. K. Sen (with Mr. P. Banerjee , Babu 
Manmatha Nath Mookerjee and Babu Birendra 
Kumar De), for the accused Sasankasekhar, followed, 
and after arguing on the merits of his client’s case, 
briefly touched upon the questions of law connected 
therewith and adopted Mr. 0. Bagr im’s arguments. 

Mr.C. R. Das (with Mr.S. C. Roy, Babu Kshitish 
Chandra Neogy and Babu Prokash Chandra Masu ra- 
dar), for the accused Dinesh, followed and argued in 
great detail all the questions of law with regard to the 
case in general and his client in particular, under the 
following main heads : — 

(i) Whether there was a valid charge of conspiracy. 

(it) Whether there was sufficient evidence to convict 
the accused. 

(Hi) The question of jurisdiction, for if the con- 
was one to wage war against the King, the 
s Judge has no jurisdiction to try the case, the 
being really under section 121A, Indian Penal 
as there was no complaint under section 196 of 
Criminal Procedure Code. 

uestion of misjoinder of charges. 

Sen for Babu Manmatha Nath Mookerjee 
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(with him Babu Bhadeb Chandra Bay and Babu 1915 
Asitaraman Chatterjee ), for the accused Saroda, fol- amrita Lal 
lowed, dealing with the facts connected with the case Hazra 
against his client and also very briefly touching upon emperor. 
the question of law arising in connection therewith. 

On tbe Court desiring to hear Mr. C. R. Das further 
on the law : 

Mr. Nisith Sen , for Mr. C. B. Das (who was 
engaged elsewhere), followed, and argued in great 
detail regarding the scheme of the Explosive Sub- 
stances Act (YI of 1908), its definitions and the con- 
struction of sections 3, 4 and 5 thereof : and also the 
definition and meaning in law of the terms “ unlaw- 
fully and maliciously,” “ possession ” and “by means 
thereof.” 

[This closed the case for the defence.] 

Mr. Pugh (with Mr. N. Gupta , Babu Hemendra 
Nath Mitra and Babu N erode Chandra Chatterjee), 
for the Crown, in all the above five appeals, dealt in 
detail with all the objections both of facts and the 
law raised by the appellants contending that all 
the accused had been rightly convicted, and further 
urged that the lengthy written statements filed by 
the accused were not evidence in the case, and that 
the Sessions Judge was perfectly justified in permit- 
ting the Crown to cross-examine certain of the prose- 
cution witnesses, and he followed the right procedure 
in having the depositions daily read over by each 
witness in open court in the presence and in the 
hearing of each accused. 

Mr. C. Bagram, then replied for the accused on 
the facts and on the question of the admissibility of 
evidence of previous association. 

. [This closed the hearing of the five appeals pre- 
ferred by the accused.] 

Mr. Pugh (with him Mr, N. Gupta, Babu 
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1915 Hemendra Nath Mitra and Babu Nerode Chandra 
Ameita Lal Chatter) ee ), lor the Crown in Government appeal No. 

Hazra 4 0 f 1914, dealt with the facts and contended that on 

V . » 

Emperor, the merits the acquittal of Khagendra by the Sessions 
Judge was erroneous. 

Mr. C. Bagram (with him Mr. S. K. Sen, Babu 
Kshitish Chandra Neogy, Babu Birendra Kumar De, 
and Babu Hem Chandra Masumdar), for the opposite 
party, Khagendra, was not called upon to reply. 

Criminal rale No. 1293 of 1914, for enhancement of 
* sentence, (Mr. Pugh and others for Crown and Babu 
Asitaranj an Chatterjee for one of the accused, viz., 
Saroda), was not argued. 

Cur. cidv. vult. 

Mookerjee and Richardson JJ. On the 21st of 
November 1913, during the early hours of the morn- 
ing, in execution of a warrant issued by the Deputy 
Commissioner of Sylhet, a search was made of a room 
rented and occupied by one Sasankasekhar Hazra, 
alias Amrital Hazra, at 296-1, Upper Circular Road, in 
the eastern suburbs of Calcutta. The search warrant 
authorised the Commissioner of Police to search the 
premises for explosives, letters and documents in 
connection with a bomb outrage committed at Moulvi 
Bazar, oh the 27th March. 1913. At the search, the 
police arrested Sasankasekhar Hazra, as also three 
other persons, Dinesli Chandra Das Gupta, Chandra 
Sekhar De, and Saroda Cliaran Guha, who were found 
asleep inside the room. The police found iu the room 
various articles and papers, and amongst others a 
tobacco tin fitted with three iron discs (two inside 
and one outside) and four iron clamps, another tin of 
similar size, four clamps made to fit the second tin, 
and other discs and clamps, finished and unfinished. 
According to the prosecution, these articles were made 
for use as the envelope or shell of a lethal bomb. On 
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the 23rd November, J. N. Ghosh, the Police Officer to 1915 
whom the warrant had been endorsed for execution, ambita'lal 
gave the first information, in which it w T as alleged Hazba 
that the four persons arrested had committed offences Emperor. 
under sections 4 and 5 of the Explosive Substances 
Act, 1908. . On the 26tli November, the District 
Magistrate transferred the case for disposal to 
Mr. Yeitcli. On the 6th December, one Kali pad a 
Ghosh alias (Jpendralal Rai Choudhury, was arrested 
in College Street with ten copies of a seditious leaflet, 
called Liberty Leaflet, of which two were on pink* t 
paper and the other eight on white paper. On the 
26tli January, 1914, one -Khagendra Nath Choudhury 
alias Suresh Chandra Choudhury, was arrested in a 
house at Baranagore, in the northern suburbs of 
Calcutta. Meanwhile, search warrants had been exe- 
cuted in various places and information gathered as 
to the antecedents of the persons in custody. The 
original proceedings, commenced on the 23rd Novem- 
ber, were then withdrawn by the Public Prosecutor 
under Section 494, Criminal Procedure Code, and the 
four persons arrested on the 21st November, were 
discharged on the 19th January, 1914. At the same 
time, a fresh complaint was made in which Sasanka, 

Dinesh, Saroda, Chandra Sekhar, Kalipada and, Kliogen, 
along with one Hiranmoy Banerjee, who had been in 
the interval arrested at Benares were charged under 
Sections 4, 5 and 6 of the Explosive Substances Act as 
also under Section 120-B of the Indian Penal Code. 

The consent of the Local Government required by 
section 7 of the Explosive Substances Act, 1908, was 
also duly obtained. The Magistrate held that the case 
against Hiranmoy Banerjee had not been established 
and discharged him. The other six accused were 
committed to take their trial in the Court of Session. 

The first charge against them was to the effect that 
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Sasanka, Dinesh, Saroda and Chandra Sekhar, on or 
about the 21stNovember, 1913, at 296-1, Upper Circular 
Road, had in their possession or under their control 
explosive substances, to wit, Exhibits I, V, VI, VII 
and other exhibits, all materials for the creation of 
bombs, with intent by means thereof to endanger life 
and had thereby committed an offence punishable 
under Section 4 (6) of the Explosive Substances Act, 
1908. The second charge was to the effect that 
Sasanka, Dinesh, Saroda, Chandra Sekhar, Kalipada 
and Khagendra, between March, 1911, and 21st No- 
vember, 1913, at 296-1, Upper Circular Road, and other 
places in British India had conspired, with one 
another and other persons, to wit, Biroja, Satisli 
Chandra Chakra varty, Bhupendra Nath Sen, Profulla 
Ranjan Gupta, Jogesh Chandra Roy,N.irmal Kanta Roy 
and other persons to make and keep explosive substan- 
ces with intent by means thereof to endanger life or 
enable other persons to endanger life, an offence 
punishable under Section 4 (b) of the Explosive Sub- 
tances Act, 1908, and had thereby committed an offence 
punishable under Section 120-B of the Indian Penal 
Code. The Sessions Judge, after an elaborate trial 
with the aid of Assessors, with whose opinion he 
disagreed, except in the case of Khagendra, came to 
the conclusion that Sasanka, Dinesh, Saroda and 
Chandra Sekhar, were guilty under Section 4 of Act 
VI of 1908, and that Sasanka, Kalipada, Dinesh, Saroda 
and Chandra Sekhar were guilty under Section 120>B 
of the Indian Penal Code. Under Section 4 of Act VI 
of 1908, he sentenced Sasanka to transportation for 
fifteen years, and each of the other three, Dinesh, 
Saroda and Chandra Sekhar, to transportation for ten 
years. Under section 120-B of the Indian Penal Code, 
he sentenced Sasanka, Kalipada, Dinesh, Saroda and 
Chandra Sekhar, each to transportation for ten years. 




. 
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He further directed the sentences under the two 
sections to run concurrently. As regards Khagendra, 
he accepted the opinions of the Assessors and acquit- 
ted him. Against the order of the Sessions Judge, five 
appeals have been preferred, one by each of the 
accused persons who has been convicted, Another 
appeal has been preferred by the Crown against the 
acquittal of Khagendra A rule has also been obtained 
by the Crown for enhancement of the sentences upon 
the five accused who have been convicted by the 
Sessions Judge. The appeals and the rule have been 
exhaustively argued in this Court during 32 days,' and 
the questions of law 7 and fact which arise therein have 
been discussed from every conceivable point of view. 
Since the close of arguments we have again minutely 
scrutinised the papers on the record, and we now* 
proceed to record our decision. 

On behalf of the five accused w 7 ho have been 
convicted, the order of the Sessions Judge has been 
assailed as contrary to law and to the evidence on the 
record. We shall, first examine the grounds upon 
which the legality of the trial has been called in 
question. But before we do so, it is necessary to set 
out the relevant portions of the sections under which 
the accused have been convicted. 

Section 4 (6) of the Explosive Substances Act, 1908, 
is in these terms : — 

“ Any person who unlawfully and maliciously 
makes or has in his possession or under his control 
any explosive substance with intent by means thereof 
to endanger life, or cause serious injury to property 
in British India, or to enable any other person by 
means thereof to endanger life or cause serious injury 
to property in British India, shall, whether any explo- 
sion does or does not take place and whether any 
injury to person or property has been actually caused 
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or not, be punished with transportation for a term 
which may extend to twenty years, to which fine may 
be added, or with imprisonment for a term which may 
extend to seven years, to which fine may be added.” 

Section 120 A, which w 7 as introduced into the 
Indian PenaL Code by Act VIII of 1913, is in these 
terms : — 

“ When two or more persons agree to do, or cause to 
be clone (i) an illegal act, or (ii) an act, which is not 
illegal by illegal means, such an agreement is desig- 
nated a criminal conspiracy : 

Provided that no agreement to commit an offence 
shall amount to a criminal conspiracy, unless some 
act, besides the agreement, is done by one or more 
parties to such agreement in pursuance thereof. 

Explanation : It is immaterial whether the illegal 
act is the ultimate object of such agreement, or is 
merely incidental to that object.” 

Section 120B provides the punishment for criminal 
conspiracy. 

In the first place, it has been argued on behalf of 
the accused, that the charge under Section 4 (6) of Act 
VI of 1908 is materially defective, inasmuch as it omits 
to state, first , that the accused were in possession of 
explosive substances or had them under their control 
“unlawfully and maliciously,” and, secondly, that it 
was the intent of the accused to endanger life in 
“British India.” In our opinion, the defects in this 
charge have not vitiated the trial and conviction, and 
that the case is covered by Section 225 and by clause 
(a) of Section 537, Criminal Procedure Code. It is 
of note that the objection was not taken 
before the Sessions Judge and regard must be had to 
this circumstance, to determine whether the omissions 
mentioned have in fact occasioned a failure of justice. 
An accused is entitled to know with certainty and 



accuracy the exact value of the charge brought against 1915 
him, for, unless he has this knowledge he may be ambita Lal 
seriously prejudiced in his defence. In the present Hazra 
case, the law and the section of the law against which emperor. 
the offence is . alleged to have been committed were 
specifically mentioned in the charge, as required by 
clause (4) of Section 221, Criminal Procedure Code, 
and under clause ( 5 ), the fact that the charge was 
made was equivalent to a statement that every legal 
condition required by law to constitute the offence 
charged was fulfilled in the particular case. The 
accused fully understood the nature of the offence 
with which they were charged and had clearly not 
been prejudiced by the omission. The view we take 
is in accord with that adopted in The Queen v. 

Munslow (1) where Lord Russell, 0. J., observed that 
it would be a deplorable, if not an absurd state of the 
the law if such an omission could not be cured by 
verdict. The first objection must consequently be 
overruled. 

In the second place, it has been contended that the 
charge under Section 120B, Indian Penal Code, is bad, 
because it does not specify the explosive substance 
which, it is alleged, the accused had conspired with 
one another and with other persons to make and keep. 

The substance of the argument is that to make and 
keep explosive substances generally is not an offence 
which, it is contended, means according to section 4, 
clause (o) of the Criminal Procodure Code, “ any act or 
omission made punishable by any law for the tim e 
being in force,” and according to the second paragraph 
of section 40, Indian Penal Code, denotes, “a thing 
punishable under that Code or under any special or 
local law,” as defined in sections 41 and 42. Reference 

(1) [1895] 1Q.B.758. 
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lias also been made to section 10 of. the Indian Evi- 
dence Act, where the expression is used, “ two or more 
persons have conspired together to commit an offence 
or an actionable wrong.” Reliance has been placed 
in support of the contention of the accused on the 
decisions in The King v. Biers (1), The Queen v. 
Parker (2), O'Connell v. The Queen (3), The King v. 
Mason (I), and The Queen v. Mckenzie (5). Stress has 
also been laid upon the cases of Behari v. Queen- 
Empress (6), and Poresli v. Emperor (7). We are 
unable to accept as well-founded the contention of the 
accused that where the illegal act, charged under 
Section 120B, is the unlawful and malicious posses- 
sion of explosive substances within the meaning of 
Section 4 of the Explosive Substances Act, 1908. it is 
essential to specify in the charge the explosive sub- 
stances which the accused have conspired to have in 
their possessions or under their control. It is indis- 
putable that a person may be guilty of criminal 
conspiracy, even though the illegal act which he has 
agreed to do or cause to be done has not been done. 
As was observed by Cieasby B. in Beg. v. Hibbert (8), 
conspiracy differs from other charges in this respect, 
that in other charges the intention to do a criminal 
act is not a crime of itself until something is done 
amounting to the doing or attempting to do some act 
to carry out that intention; conspiracy, on the other 
hand, consists simply in the agreement or confederacy 
to do some act, no matter whether it is done or not. 
We very often get facts sufficient to estabiish the guilt 
of parties to a conspiracy other than acts which have 


(1) (1834) 1 A. & E. 327. 

(2) (1842) 3 Q- P* 292. A 

(3) (1844) 11 01. & F. 155. 

(4) (1788)2 T. R. 581. 


(5) [1892] 2 Q. 13. 519 ; 

17 Cox 542. 

(6) (1884) I. L. S. 11 Calc. 106. 

(7) (1905) I. L. R. 33 Calc. 295. 


1 Leach 487 ; 2 East P. C. 837. (8) (1875) 13 Cox 82, 86. 
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been done in pursuance of it. Baron Cleasby then 
gives an example : “ there may be a conspiracy to set 
fire to London at different places at once, and that 
conspiracy may be fully proved, though no part of 
London has in fact been set on fire, inasmuch as the 
crime of conspiracy consists only in the agreement or 
confederacy to do an illegal act by legal means or a 
legal act by illegal means ” : Quinn v. Leathern (1). 
Reference may also be made to the decision in The 
Queen v. Most (2), where it was ruled that the 
accused who had published an inflammatory article in 
a newspaper not addressed to any individual in which 
he recommended the murder not of any specified 
individual, but of crowned or uncrowned heads of 
States from Constantinople to Washington, was guilty 
of misdemeanour under section 4 of 24 and 25 Viet. 
C. 100. If the contention of the accused in the case 
before us were well-founded, there could be no prose- 
cution for a conspiracy to commit murders or dacoities 
till a murder or dacoity had been actually committed 
in pursuance of the conspiracy, though it might be 
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conclusively proved that the conspiracy had been 
formed, even before a single overt act was done. The 
gist of the offence is in the conspiracy or agreement, 
and if the offence goes no further, it may not be 
possible to say what murders or dacoities it is pro- 
posed to commit, or in a case such as that before us, 
what particular explosives the accused intend to obtain 
[see Russell on Crimes, 1909, Vol. I, p. 187, foot-note 
(//)]• The decisions to which our attention has been 
drawn do not assist the contention of the ‘accused. In 
i?. v. Burs (3), the objection to the indictment was 
upheld on the ground that it misreeited an Act of 
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1915 Section 104]. The King v. Mason (1) is an authority 

Amrita Lal f° r the proposition that an indictment for obtaining 
Hazra property by a false pretence must not only expressly 
Emperor, allege that the pretence was false, but also set out the 
false pretence sufficiently : Reg. v. Oates (2), R. v. 
Henshaw( 3). But it is worthy of note that although 
an indictment, which omits to set out the particular 
false pretence alleged, is held bad, where the objection 
is taken before verdict, if no such objection is taken 
and there is a verdict of guilty on such an indictment, 
the defect is deemed cured by verdict : Reg. v. Gold- 
smith (4), Heymann v. The Queen (5). It is further 
well settled that it is not necessary to set out the 
false pretences in an indictment for a conspiracy to 
obtain goods by false pretences or for receiving goods 
obtained by false pretences; in other words, that the 
indictment in all cases of conspiracy must, in the first 
place, charge the conspiracy, but that in stating the 
object of the conspiracy the same degree of certainty 
is not required as in an indictment for the offence 
conspired to be committed : The King v. Gill (6), 
The Queen v. Kenrick (7), The Queen v. Blake (8), 
Sydserff v. The Queen (9), The Queen v. Gompertz (10), 
Aspinall v. The Queen (11), Taylor v. The Queen (12), 
R. v. Parker (13) is an authority only for the proposi- 
tion that where the indictment charged the accused 
with conspiracy to obtain by false pretences divers 
goods and merchandise the Prosecutor was bound to 


liiii 


state whose the goods 


merchandise were, 


otherwise he might make an indefinite statement and 

(t) (1788) 2L’.R. 581 ; 1 Leach 487 ; (7) (1843) 5 Q. B. 49. 

2 East P. C. 837. (8) (1844) 6 Q. B. 126. 


2 East P. C. 837. 

(2) (1855) Dears. C. 0.459. 

(3) (1864) Le & Ca. 444. : 

(4) (1873) 2 C. 0. Ih 74. 

(5) (1873) L. B. 8 Q. B. 102. 

(6) (1818) 2 B. & Aid. 204. 


(9) (1847) 11 Q. B. 245. 

(10) (1846) 9 Q. B. 824 ; 2 Cox 145. 

(11) (1876) 2 Q. B. D. 48, 60. 

(12) [1895] 1 Q. B. 25. 

(13) (1842) 3 Q. B. 292. 
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lie in wait for whatever might come out in the 
evidence. In O'Connell v. The Queen (1), Tindal, 
C.J., observed as follows : “ the crime of conspiracy is 
complete, if two or more than two should agree to do 
an illegal thing, that is to effect something in itself 
unlawful or to effect by unlawful means something 
which in itself may be indifferent or even lawful. It 
has accordingly been always held to be the law that the 
gist of the offence of conspiracy is the bare engagement 
and association to break the law, whether any act be 
done in pursuance thereof by the conspirators or not.” 
The Lord Chief Justice then proceeded to state, with 
reference to two of the counts to which exception had 
been taken, that in the opinion of the Judges those 
counts did not state the illegal purpose and design 
of the agreement entered into between the defendants, 
with such proper and sufficient certainty as to lead to 
the necessary conclusion that it was an agreement 
to do an act in violation of the law. The act imputed 
to the defendants was “ intimidation,” and with 
reference thereto, the Lord Chief Justice observed 
that as the word was not a technical term, not 
voccibulum artis, having a necessary meaning in a 
bad sense, it was essential to make clear from the 
context what species of fear was intended or upon 
whom such fear was intended to operate. This view 
was confirmed by the House of Lords. Lord Campbell 
observed that the counts of the indictment which 
stated general conspiracies to effect changes in the 
government and repeal of the legislative union by 
intimidation and display of physical force, were bad, 
because they gave the defendant no information of 
the specific offence, which they had to answer. In 
The Queen v. McKenzie (2), where a person was 

(1) (1844) 11 01. & P.155, 233, 235; (2) [1892] 2 Q. B. 519; 17 Cox 542. 

1 Cox 413 ; 5 St. Tr. N. S. 1. 
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prosecuted under Section 7, 38 and 39 Viet., Chap. 6, 
for intimidating another person with a view to 
compel him to abstain from doing an act which that 
other person had a legal right to do, it was held that 
the conviction was bad, as the summons did not set 
out the particular acts alleged to be illegal. The cases 
reviewed are clearly distinguishable and do not 
support the contention that when the illegal act 
contemplated by section 120-A, Indian Penal Code, is 
the possession of explosive substances under section 
4 (6) of the Explosive Substances Act, 1908, it is 
essential to specify in the charge the particular sub- 
stance which the accused have conspired to make or 
have in their possession or under their control. 
There is, further, plainly no analogy between the case 
before us and the class of cases of which Behciri v. 
Queen-Empress (1), and Poresh v. Emperor (2), may 
be taken as the types, where it has been ruled that the 
charge in a prosecution for unlawful assembly must 
specify the common object. We are clearly of opinion 
that the conspiracy charge is not open to objection on 
the ground that it does not specify the explosive 
substances for the preparation or possession whereof 
the alleged conspiracy was formed. We observe, 
however, that the charge does not follow the language 
of section 4 (&) of Act VI of 1908, and uses the expres- 
sion “ make and keep ” explosive substances, while it 
omits the expressions “ unlawfully and maliciously,” 
and “ British India.” It is a wholesome rule that the 
Court should adhere to the language of the Statute as 
far as practicable, when a charge is drawn up; noth- 
ing is gained by a paraphrase, while opportunity is 
afforded to the accused to take exception to the form 
of the charge. We hold accordingly that there is no 

(1) (1884) I. L. R. 11 Calc. 106. (2) (1905) I. L. R. 33 Calc. 295. 



force in the second contention, which must accord- 
ingly be overruled. 

It has been argued in the third place that the 
conspiracy charge under section 120-B, Indian Penal 
Code, is bad, inasmuch as it assigns a wrong date for 
the commencement of the period during which the 
conspiracy charged against the accused lasted. The 
charge specified the period as contained between March, 
1911, and the 21st November, 1913. It is pointed 
out that sections 120- A and 120-B did not find a place in 
the Indian Penal Code before the 27th March, .1913, 
when Act VIII of 1913 became law. It is obvious that 
the period should have been restricted between the 
dates 27th March and 21st November, 1913. Under 
section 222 (Z), Criminal Procedure Code, particulars 
as to the time of the alleged offence "were necessary and 
the prosecution should have been careful in this respect. 
No objection to the charge on this ground was, how- 
ever, taken at the trial till a very late stage of the pro- 
ceedings, in fact only in the course of the final argu- 
ments, and the error cannot be deemed to have affected 
the legality of the trial. No doubt the accused cannot 
be .convicted unless the prosecution establishes that 
the accused were members of the conspiracy after the 
27th March, 1913, but this involves an investigation 
of the merits of the case. The third ground thus turns 
out to be unsubstantial and must be overruled. 

In the fourth place, the legality of the trial has 
been questioned on the ground of misjoinder of 
charges. The substance of the argument is. that 
while four of the accused persons are charged with 
an offence under section 4 (&) of Act VI of 1908, all 
the six accused are charged with conspiracy under 
section 120-B, Indian Penal Code, and it is contended 
that a joint trial of all these persons for the two 
offences charged is illegal, on the authority of the 
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decision of the Judicial Committee in Subrahmamay. 
King-Emperor (1). It cannot be disputed tliat if mis- 
joinder of charges is established the trial must be 
deemed illegal because held contrary to an express 
provision of the law relating to the mode of trial. 
The real question in controversy is whether there has 
been a misjoinder of charges in the case before us. 
On behalf of the accused, it has been contended that 
the same individual cannot be simultaneously charged 
with an offence as also with conspiracy to commit that 
offence, and much less can he be tried jointly with 
other jiersons alleged to be his co-conspirators. In 
support of this view, reliance has been placed upon 
King-Emperor v. Tirumctl (2). This decision is how- 
ever of no real assistance to the accused ; it is an 
authority only for the proposition that a man cannot 
be cumulatively charged with the commission of an 
offence, as also of abetment by conspiracy or other- 
wise of the very same offence ; it is besides, a decision 
given before Section 120-B, Indian Penal Code, was 
enacted. In our opinion the legality of the trial in 
the present case must be determined with reference 
to the language of Section 239 of the Criminal Proce- 
dure Code, which so far as it is relevant to the question 
before us, is in these terms: — “ When more persons 
than one are accused of different offences committed 
in the same transaction, they may be charged or tried 
together or separately as the Court thinks fit.” No use- 
ful purpose would be served by an elaborate examin- 
ation of the judicial decisions in which the expression 
“same transaction” has been interpreted, although 
reference has been made at the Bar to many of 
the recent cases on the point: Queen-Empress v. 

(1) (1901) I. L. R. 25 Mad. 61 ; (2) (1901) I. L. R.24 Mad. 523, 547. 
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FaTcirapa (1), Emperor v. Sheriff alii (2), Emperor v. 1915 
Jethalal (3), Emperor v. Datto Hanmant (4), Emperor amiuta laj 
v. Hari Root (5), Emperor v. Ganesh Narayanijd), Nga Hazea 
Tha Gye v. Emperor (7), Ishar Das v Emperor (8), Emnsbob. 
Emperor v. Ghulam (9), Pulin Behary Das v. AJm- 
peror(lO) and Choragudi v. A>np«ror(ll). It is not pos- 
sible to frame a comprehensive formula of universal 
application to determine whether two or more acts con- 
stitute the same transaction ; but circumstances which 
must bear on the determination of the question in an 
individual case may be easily indicated : they are prox- 
imity of time, unity or proximity of place, continuity 
of action and community of purpose or design. To 
take one illustration: A and B conspire to cheat X; 
in pursuance of that conspiracy and in fulfilment of its 
object, A cheats X on a specific occasion. The position 
may clearly be maintained that the two different 
offences of conspiracy to cheat committed by A and B 
and the offence of cheating committed by A alone, 
have been committed in the same transaction. This 
view is in accord with that adopted in two recent deci- 
sions of this Court, from which we see no reason to dis- 
sent in this respect : The Superintendent and Remem- 
brancer of Legal Affairs , Bengal , v. Monmohan 
Ray, (12) and Harsha Natli Chatterjee and Others v. 

Emperor (13). We hold accordingly that if A, B and 
C conspire to make or have in their possession or 
under their control an explosive substance within the 
meaning of the Explosive Substances Act, and if in 
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1915 pursuance of such, conspiracy, A makes or has in his 
Ambtta Lai possession or under his control an explosive substance 
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they may, if the Court thinks fit, be charged and 
tried together under Section 120-B, Indian Penal Code, 
and Section 4 (b) of Act VI of 1908. The fourth 
ground must accordingly be overruled as unsustain- 
able. 

The fifth ground on which the legality of the trial 
is questioned is that persons who are alleged to be 
conspirators in the charge have not been prosecuted, 
■ although their names and adresses were known to 
the prosecution. Reference has in this connection 
been made to Emperor v. Lalit Mohan (1), where it 
was ruled by Jenkins, C.J., that in a conspiracy case 
the accused can be charged with conspiracy with 
persons unknown, but that if they are charged with 
conspiracy with persons known, then such persons 
must be named in the charge. It is not necessary for 
our present purpose to determine whether the rule 
so stated is not too widely formulated, but it may 
be observed that a different view has sometimes 
been maintained. Thus in Stoddart v. B. (2), the 
legality of a conviction for conspiracy was question- 
ed on the ground that though the prosecution knew 
that one Klinge was an alleged conspirator, he was 
not named in the indictment. In support of this 
objection, reliance was placed on Bex v. Walker (3) ; 
The Queen v. Thompson (4), and R. v. Robinson (5 ) ; 
but it was overruled by the Court of Criminal Appeal. 
That judicial opinion on the point has not been quite 
uniform is obvious from an examination of tbe cases 
mentioned, as also B. v. Deakin (6), B. v. Campbell (7), 


(1) (1911) I. L. R. 38 Calc. 559; 

15 C. W. N. 98, 

(2) (1909)2 Cr. Ap. R. 2 17, 224, 237, 

(3) (1812) 3 Camp. 264. 


(4) (1851) 16 Q. B. 832. 

(5) (1817) Holt 595, 

(6) (1800) ,2 Leach 862. 

(7) (1843) 1 C. & K. 82. 
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B. v. Stt'oud (1), B. v. Caspar (2), Bex v. Bush (3), 1915 

B. v. Esdaile (4), 1 C bitty on Criminal Law, amiuta Lai. 

213; Russell on Crimes (1909), 186, 187, 1292, 1478. IlAi51iA 

V , 

The question has also been the subject of elaborate Emperor. 
discussion in the Courts of the United States. In 
People v. Mather (5), the charge of the indictment 
was of a conspiracy to abduct William Morgan who 
was supposed to have revealed the secrets of the 
Masonic fraternity. The indictment was of Mather 
alone, and the charge of the indictment was that 
Mather with “other persons unknown” had conspired, 
etc., although it was a fact that many of the other 
persons were well-known. The Court held, on the 
authority of B. v. Herne (6), mentioned in the case 
of Bex v. Kmnersley and Moore (7) and Anon (8), 
that the indictment against Mather alone was good; 
there was a conviction and a new trial was denied. 

Marcy J., observed : “ in a charge of conspiracy, it 
seems no more necessary to specify the names of the 
defendant’s co-adjutors than in an indictment for an 
assault and battery to name others besides the accused 
who were concerned in the trespass.” The view thus 
taken in People v. Mather (5), was approved in People 
v. Bichards (9) and United States v. Miller (10). Let 
us assume, however, that the strict rule formulated 
in Emperor v. Lalit Mohan (11), is well-founded on 
principle and is supported by balance of authorities: 
that rule is clearly of no assistance to the accused in 
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(1) (1842) 1 C. & K. 187 ; 

2 Moody 270. 

(2) (1839) 2 Moody 101 ; 

9 0. & P. 289. 

(3) (1818) Buss. & R, 372. 

(4) (1858) 1 F. & P.213 ; 

2 EastP. 0. 651, 781. 

(5) (1830) 4 Wendell N. Y. 229 

921 Am. Dec. 162. 


(6) (1709) Unreported. 

(7) (1719)1 Strange 193. 

(8) (1635) Cro. Car. 380. 

(9) (1885) 67 Cal. 412 ; 

56 Am. Rop. 722. 

(10) (1878) 3 Hughes 553; 

26 Fed. Cas. 1255. 

(11) (1911) I. L. R. 38 Calc. 559 ; 

15 C. W. N. 98. 
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this case. That decision does not show that if all 
the known co-conspirators named in the charge are 
not placed on their trial, the trial of some without 
the others is vitiated. It is indeed open to the Court 
to place the co-conspirators on their trial separately : 
Bex v. Kinnersley and Moore (1), The King v. Oxford 
(2), B. v. Nichols (3), II. v. Ahearne (4), People v. 
Bichar ds (5), United States v. Miller (6), Russell on 
Crimes (1909) 149, 180, 3 Chitty on Criminal Law, 
1141, Bishop on New Criminal Procedure, Volume 1, 
section 464, 1022, Volume 11, section 225; McClain on 
Criminal Law, Volume II, section 981. This might in 
certain circumstances, be an obvious advantage to the 
persons actually placed on trial; they would be at 
liberty, if they so desired, to call the alleged co- 
conspirators as witnesses, a course which could not 
possibly be adopted, if all the co-conspirators were 
tried jointly. But it has been argued that if persons 
are allowed to be named as co-conspirators in the 
charge and are yet not placed on their trial, there 
may be an inducement to the prosecution to men- 
tion the names of persons as co-conspirators indis- 
criminately, with a view to let in evidence under 
Section 10 of the Indian Evidence Act, which would 
otherwise be inadmissible. This apprehension is, 
in our opinion, groundless, for whenever evidence 
is attempted to be made admissible under that 
'section, the defence is entitled to insist on strict 
compliance with its provisions, namely, upon proof 
of reasonable ground for belief that the persons named 
have conspired together. We are unable to hold 


(5) (1885) 67 Cal. 412 ; 

56 Am. Kep. 772. 

(6) (1878) 3 Hughes 553. 
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accordingly that the omission of the prosecution to 
proceed against the alleged conspirators in this case 
has vitiated the trial of the other persons. The fifth 
ground, consequently, fails. 

The sixth ground on which the legality of the trial 
has been assailed is that facts disclosed, if believed, 
indicate that the accused have committed an offence 
punishable under Section 121-A, Indian Penal Code, 
and should have been tried accordingly. The conten- 
tion in substance is that the qirosecution has been 
commenced under section 120-B, Indian Penal Code, 
and section 4(&) of Act VI of 1908 with a view to 
evade the requirements of section 196 of the Criminal 
Procedure Code, compliance wherewith, as was ruled 
in Barindra Kumar Ghosh v. Emperor (1), is impera- 
tive in prosecutions for offences against the State. 
In our opinion, there is no basis for this conten- 
tion. No doubt evidence has been adduced on 
behalf of the prosecution to show that revolutionary 
literature was in possession of some of the accused 
persons ; no foundation, however, has been laid to 
establish that the accused had conspired to commit 
an offence punishable under section I21-A, Indian 
Penal Code. But even if it he assumed that the 
accused could have been successfully prosecuted un der 
section 121-A, it does not follow that it was obliga- 
tory upon the Crown to prosecute them under that 
section. If the accused have committed an offence 
under section 4 (6) of the Explosive Substances Act 
1908, in pursuance of a criminal conspiracy, it is open 
to the- Crown to prosecute them for such offences 
irrespective of the question of the ultimate design of 
the alleged conspiracy. On the other hand, the 
accused might legitimately contend that the trial 
should proceed strictly on the lines of the charges 
(1) (1909) I. L. R. 37 Calc. 467 ; 14 0. W. N. 1114. 
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1915 framed, and that evidence, such as would have been 
Ambita Lai. appropriate to support a charge under section 121-A, 
Hazra should not be admitted in the disguise of evidence 
Emperor, in support of a prosecution under Section 120-B. The 
sixth ground must thus be overruled as untenable. 
We shall now proceed to examine the merits of the 


The fundamental question on the merits, which has 
led to protracted discussion in this Court as in the 
Court below, relates to the true nature of Exhibits I, 
. V, VI and VII. On behalf of the prosecution, the 
view has been maintained that these exhibits consti- 
tute materials for the preparation of bombs, while on 
behalf of the accused the theory has been vigorously 
supported that these articles were used by Sasanka 
in experiments towards the construction of a cheap 
acetylene generator. In support of their position, 
the prosecution have adduced in evidence specimens 
of bombs, exploded and unexploded, for instance the 
Dalhousie Square bomb, dated the 2nd. March, 1911, 
the Midnapore bomb, dated the 18th December, 1912, 
the Delhi bomb, thrown at the Viceroy on the 23rd 
December, 1912, the Moulvi Bazar bomb, dated the 
27tli March, 1913, the Lahore bomb, dated the 17th 
May, 1913, the Mymensingh bomb, dated the 30th 
September, 1913, and the Bliadresliwar bomb, dated 
the 31st December, 1913. Of these, the bombs men- 
tioned first and last did not explode and are practically 
intact, although the explosive substances contained 
therein have been removed; all the other bombs 
exploded and caused destruction of life. The bombs 
which have been exhibited are obviously all of the 
same type, and there is expert testimony to this effect. 
Colonel Muspratt Williams says that the design of 
these bombs is the work of one controlling mind not 
that they had necessarily been made by one man. He 
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adds that he had never met with a bomb of a similar 1915 
construction before his examination of the series of amrita Lal 


bombs exhibited in this case. Major Turner says that 
the series of bombs from Dalhousie Square to Bhad- 
reshwar all belong to the same family and that he had 
never before come across this kind of bomb. The 
system adopted appears to have been to use, for the 
shell of the bomb, a tin of the kind in which tobacco 
cigarettes or condensed milk is sold, and with it to 
use iron discs and iron clamps. Exhibit I is made up 
of a similar tin, similar discs and similar clamps. 
Exhibits Y and YI taken together make up another 
complete shell of a bomb, which consists of a tin case 
with three discs and four clamps. The total find 
aggregates to 2 tins, 11 discs, 8 completed clamps and 
several others in various stages of preparation. The 
similarity of these articles to the tins, discs, and 
clamps actually used in the bombs exhibited is 
remarkable and is calculated to strike the intelligent 
observer, without the aid of expert testimony. Two 
points of difference, however, have been emphasised 
on behalf of the defence. It has been argued, in the 
first place, that whereas the discs found in the room of 
Sasanka were made of ordinary iron, the discs .used iu 
the bombs exhibited were, in some instances at least, 
made of galvanised iron. With reference to this 
circumstance, it has been contended that discs so made 
could not be used for the purpose of a bomb, as an 
explosion would take place as soon as the discs came 
into contact with picric acid. The obvious answer is 
that, as in the case of the bombs exhibited, these 
discs, before they could be used in an actual bomb, 
would have to be lacquered, and lacquer was in fact 
found in the room. It may also be pointed out that 
the inner surface of the tin case itself should for 
safety be protected in the same way as the discs, to 
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V. 
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1915 avoid tlie formation of picrate of tin which, according 
am ext a Lal to Colonel Muspratt-Williams, is a highly sensitive 
Hazba substance. In the second place, it has been argued 
.Emperor, that as there is a slight difference in the thickness 
of the iron used for the discs and clamps found in the 
room and those used in some of the actual bombs 
exhibited, the articles suspected could hot have been 
intended for use in the construction of a bomb. There 
is no force in this contention, for as Major Turner 
says in spite of the fact that some of the parts are 
lighter, the principle remains the same. After careful 
examination of the tin cases, discs and clamps found 
in the room and a comparison therewith of the corre- 
. sponding parts of actual bombs, we have arrived at 
the same conclusion as the Sessions Judge, namely, 
that these articles found in possession of Sasanka were 
suitable for use as bomb shells. This leads us to the 
question whether they could have been intended for 
innocent use. This enquiry is essential, because it is 
an elementary rule that in order to justify the in- 
ference of guilt, the inculpatory facts must be incom- 
patible with the innocence of the accused and inca- 
pable of explanation upon any other reasonable hypo- 
thesis than that of his guilt. As Anderson B. says in 
i?. v. Hodge { 1), to enable the Jury to bring in a verdict 
of guilty, it is necessary not only that it should be a 
rational conviction, but that it should be the only 
rational conviction which the circumstances would 
enable them to draw. W T hat then, is the reasonable 
hypothesis which has been offered as an explanation 
of the articles found in possession of Sasanka? The 
theory he puts forward for acceptance is that at the 
tion of one Jogendra Nath Dutt, lie was engaged 
riments for the manufacture of a simple and 
lene gas lamp which could be used as a 
(1) (1838) 2 Lewin C. C. 227. 
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substitute for tlie native Jmpies , and that Exhibit I 3 95 5 
was only a part of the generator made by him under ameita Lal 
instruction for Jogendra Nath Dutta, to whom were due Hazba 
the details of the lamp, namely, the tin, discs, clamps Emperor. 
and general construction. This theory, however, is 
not consistent with the admitted facts of the case. In 
the first place, if Sasanka was still engaged in experi- 
ments for the construction of a cheap lamp, how is it 
that he was in possession of so many completed discs 
and clamps ? In the second place for the purpose of 
an experiment in the construction of a lamp, it would 
be essential to have holes on the sides of the-shells, 
into which a tube could be inserted for the passage 
of the gas generated. But no tube, no burner, no 
carbide, nothing except a solitary cock, was found in 
the room; nor was there any hole on the side of either 
of the two tin cases in which, a tube could have been 
inserted. In the third place, for the purposes of a 
lamp, even at the experimental stage, a disc with a 
pinhole through which water could pass slowly from 
one of the chambers to the other, where the carbide 
would be kept, would be essential, but none such 
was found. On the other hand, several discs were 
found with large perforations, precisely as in the case 
of discs used in actual bombs. In the fourth place, 
this theory of an acetylene generator was not sug- 
gested till a very late stage of the trial. Mr. Bowman, 
who was present at the search, asked Sasanka what 
Exhibit I was, as soon as it came into his hands. 

The only answer which Sasanka gave was “look and 
see for yourself.” Sasanka was subsequently asked 
the same question by Mr. Tegart and Mr. Denham, 
but he declined to give any explanation as to the 
articles found. More than this, there was not the 
remotest suggestion that he was engaged in experi- 
ments on the construction of an acetylene generator, 







& 
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daring the entire period that the trial lasted in the 
Court of first instance from the 19th December 1913 
to the 2 1st February 1914. In the fifth place, if 
Sasanka, as he stated before the Sessions Judge, was 
still engaged in experiments ac the time of his arrest, 
how was a model lamp, such as he had in co ntempla- 
tion, prepared and got ready for use under his instruc- 
tions while he was under arrest? The generator 
theory was first put to Colonel Muspratt Williams in 
course of cross-examinations on the 6th April 1914. 
Mr. Craig of the Linde Ice Factory, under whom 
Sasanka had worked in the Oxyacetylene Department, 
was examined on the 24th April 1914, and the 
generator theory w T as again put to him in cross- 
examination. But these experts pronounced the idea 
to be impracticable. It now transpires from the 
evidence that, in the interval, on or about the 16th 
April 1914, a model lamp liad been prepared by a tin- 
smith under instructions from Sasanka conveyed 
through his pleader. With the article so constructed, 
Sasanka gave an exhibition in Court on the 14tli May, 
1914, and demonstrated that the gas generated by 
contact of the water with the carbide, when carried 
through a tube affixed to the side of the tin shell 
and ignited with a match, gave a tolerably bright 
light. The exhibition was repeated in this Court 
by Counsel for the accused. It is not necessary to 
discuss whether what was exhibited as a lamp was 
capable of practical use of such ; the answer would 
depend upon various factors which have not been 
nvestigated, for instance, the total cost of construction 
the article, the price of the carbide consumed, the 
time during which the light would burn, the strength 
of the generator to keep the gas intact, and other like 
matters. Let us assume, however, that the article 
bited was fit for use as a lamp and negatives the 
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confident opinion to the contrary given by expert 1915 
witnesses. The question inevitably arises, when did amrita La r, 
Sasanka complete his investigation, as, according to llA J !8A 
his own statement, he was still in the experimental Emperor. 
stage when he was arrested and the articles were 
seized. The truth is that the theory of a generator is 
an ingenious after-thought of a well skilled mechanic 
employed in the Oxyacetylene Department of the 
Linde Ice Factory. In the sixth place, if Sasanka 
was engaged in experiments upon the construction of 
a cheap generator, one might, not unnaturally, have 
expected to find in his library books and papers on 
acetylene and on generators ; on the other hand, what 
was found in his possession was seditious literature 
which advocated the use of bombs for the attainment 
of revolutionary ideals. Upon a review, then, of all 
the circumstances of the case, the conclusion appears 
irresistible that Exhibit I and the other exhibits 
similar to its component parts, w r ere intended for use, 
nob as acetylene generators, but as bomb-sliells. The 
fact that they were kept in the room, apparently 
without any attempt at secrecy, is explained by the 
circumstance that they were not calculated to attract 
the attention, much less to excite the suspicion, of 
persons not familiar with the mechanism of this 
particular type of bombs and their construction. We 
are not unmindful that, as has been strenuously 
argued by Counsel for the defence, in criminal cases 
there can be no conviction unless guilt is established 
with very great clearness. This presumption of 
innocence signifies no more than this, that if the 
commission of a crime is directly in issue in any pro- 
ceeding, it must be proved beyond reasonable doubt ; 
in other words, as Thayer points out (Evidence at the 
Common Law, page 558), the “ whole doctrine when 
drawn out is, first, that a person .who is charged with 
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a crime must be proved guilty, that according to the 
ordinary rule of procedure and of legal reasoning, 
presumitur pro reo, i.e., Neganti , so that the accused 
stands innocent until he is proved guilty ; and, second, 
that this proof of guilt must displace all reasonable 
doubt.” When we test the case in the light of these 
principles, we feel no doubt that the exhibits in 
question were intended for use in the construction of 
bomb- shells. 

The next important question of fact which requires 
determination is whether the prosecution has proved 
the existence of a conspiracy to make explosive subs- 
tances or to possess them or to have them under 
control, with intent by means thereof to endanger life 
or to cause serious injury to property in British India. 
The question may be appropriately considered at this 
stage, because it is well settled that in a charge of 
conspiracy, general evidence of the existence of the 
conspiracy may first be given before particular facts 
are proved to show that one or more of the defendants 
took part in it: B. v. Sidney (l), Queen Caroline’s 
Case (2), The King v. Hunt (3), Begina v. Frost ( 4), 
Begina v. Shellard (5), Beg. v. Desmond (6), Beg v. 
Deasy (7). It is now admitted that Sasanka manu- 
factured and was in possession of the articles which, 
w in concurrence with the Sessions Judge v?e have 
found, were intended for use in the manufacture of 
bombs. The question is whether Sasanka had con- 
federates or associates in the design and its accom- 
plishment. An answer in the affirmative is the only 
solution admissible in view of incontestable facts, 
circumstance that bombs of this particular type 

9 St. Tr. 817, 841. (4) (1839) 9 C. & P. 129. 

2 B. & B. 284, 302, 310 ; (5) (1840) 9 C. & P. 277. 

Tr. N. S. 1348. (6) (1868) 11 Cox 146. 

(1883) 15 Cox 334. 




have been used in various places in British. India as 1915 
widely separated from each other, as Calcutta, Lahore, amrita Lae 
Delhi, Sylhet, Mymensingh and Midnapore, points to ■ Hazra 
the conclusion that more than one person is engaged Emperor. 
in these transactions ; the bombs are not the handi- 
work of one individual, though they may be the work 
of one controlling mind. This inference is confirmed 
by the contents of at least one revolutionary docu- 
ment found in the room of Sasanka, which advocates * 
the realization of the independence of India with the 
aid of heroic patriots by bloodshed and assassination. 

This aspect of the case does not, in our opinion, stand 
in need of elaboration, and the only substantial ques- 
tion for consideration with regard to each of the 
accused persons, is the extent, if any, to which his 
complicity in the conspiracy charged and proved has 
been established beyond reasonable doubt. Before 
we deal, however, with the cases of the individual 
accused persons, it is necessary to decide an important 
question of admissibility of evidence, which turns 
upon the true construction of the terms of Sections 
14 and 15 of the Indian Evidence Act. 

At the trial before the Sessions Judge evidence 
was adduced by the prosecution to establish that some 
of the accused had associated with Pulin Beliary Das 
in 1908 or 1910 and that they had been seen from time 
to time in the premises of the Dacca Anusilan Samity, 
whereof Pulin Behary Das was the leader. Exception 
was taken on behalf of the defence, to the admissibi- 
lity of this evidence, but the objection was overruled. 

The objection has been reiterated in this Court, and 
we have been invited to pronounce a decision on the 
point. Evidence has been adduced to prove that 
Pulin Behary Das and some of his associates were 
convicted in 1912 of offences under Section 121-A of 
the Indian Penal Code, but no evidence has been 
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1915 given as to the nature of the activities of the Sami ti, 
AmmtTlal the different grades of its members and of the 
Hazka extent of their participation in the ultimate aims and 

V. 

Emperor, purposes of the society ; proof in these respects, could, 
indeed, be hardly attempted without reproduction of 
the voluminous evidence adduced at the trial of the 
Dacca Conspiracy Case. The defence, however, have 
elicited in cross-examination of the prosecution wit- 
nesses that the activities of the Anusilan Samity were 
not known to have been in any way connected with 
bombs. In these circumstances, we have to decide 
whether evidence was admissible to prove that some 
of the present accused had in 1903 or 1910 associated 
with Pulin Behary Das and had been seen engaged 
in lathi play or in other innocent pursuits on the 
Samiti premises. In our opinion, the evidence was 
inadmissible and should have been excluded. The 
prosecution has relied upon Section 1-1 of the Indian 
Evidence Act which is in these terms : “ Pacts show- 
ing the existence of any state of mind — such as 
intention, knowledge, good faith, negligence, rashness, 
ill-will or good will towards any particular person or 
showing the existence of any state of body, or bodily 
feeling are relevant, when the existence of any such 
state of mind or body or bodily feeling — is in issue or 
relevant.” But on behalf of the prosecution, the first 
explanation to the section which is absolutely fatal to 
their argument, has been completely overlooked. “ A 
fact relevant as showing the existence of a relevant 
state of mind must show that the state of mind exists, 
not generally, but in reference to the particular 
matter in question .” We invited counsel for the 
prosecution to explain how evidence of association 
with Pulin Behary Das in 1908 or presence in his 
Samity, could have any relevancy with reference to 
the particular matter in question before us, namely, 
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the intention with which the first four accused had 1915 
assembled in the room rented by Sasanka, on the night amrita Lai. 
of the 20th November 1913; but not even a plausible IlAZBA 
answer was attempted. Illustrations (i), (j), (o) and Emperor. 
(p) also plainly indicate that the contention of the 
prosecution is not well founded. Nor can the prose- 
cution derive any assistance from Section 15 of the 
Indian Evidence Act, which is in these terms : 

“Where there is a question, whether an act was 
accidental or intentional or done with a particular 
knowledge or intention, the fact that such act formed 
part of a series of similar occurrences, in each of 
which the person doing the act was concerned, is 
relevant.” Reference, however, was made to a number 
of judicial decisions which throw light upon the 
question in controversy, and particularly to Attorney 
General v. Malcin (1), Blake v. Albion Life Assurance 
Society (2), The Queen v. Rhodes (3), R. v. Wyatt (4), 

The King v. Bond (5), The King v. Fisher (6), The 
King v. Ellis (7), The King v. Ball (S'), The King v. 

Rodley (9), R. v. Shellaker (10), R. v. Hunt (11), R. v. 

Geering (12), R. v. Garner (13), R. v. Cotton (14), Reg. 
v. Jones (15), and The Queen v. Ollis i 16). No useful 
purpose would be served by an analysis of the special 
facts of each of these cases, but the principles dedu- 
cible therefrom as to the law administered in England, 
may be briefly formulated. Facts similar to but not 

(1) [1894] A. C. 57 ; (9) [1913] 3 K. B. 468. 

(1893) 17 Cox 704. (10) [1914] 1 K. B. 414. 

(2) (18 78) 4 C. P. D. 94. (11) (1829) 3 B. & AM. 566 ; 

(3) [1898] 1 Q. B. 77. 22 R. R. 485 ; 

(4) [1904] 1 K. B. 188. 1 St. Tr. N. S. 171. 

(5) [1906] 2 K. B. 389. (12) (.1849) 18 L..J. M. C. 2l5. 

(6) [1910] 1 K. B. 149. (13) (1864) 3 F. & F. 681. 

(7) [1910] 2 K. B. 746. (14) (1873) 12 Cox 400. 

(3) [1911] A. 0. 47. ■ . A (15) (1877) 14 Cox 3. 


(3) [1898] 1 Q. B. 77. 

(4) [1904] 1 K. B. 188. 

(5) [1906] 2 K. B. 389. 

(6) [1910] 1 K. B. 149. 

(7) [1910] 2 K. B. 746. 

(8) [1911] A. 0. 47. 


(16) [1900] 2 Q. B. 758. 
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1915 part of the same transaction as the main fact, are not, 
Ah Rita Lal i n general, admissible to prove either the occurrence 
Hajira 0 f the main fact or the identity of its author. But 

Emperor, evidence of similar facts although in general inadmis- 
sible to prove the main fact or the connection of the 
parties therewith, is receivable, after evidence ali- 
unde on these points has been given; to show the state 
of mind of the parties with regard to such fact; in 
other words, evidence of similar facts may be received 
to prove a party’s knowledge of the nature of the main 
fact or transaction, or his intent with respect thereto. 
In general, whenever it is necessary to rebut, even by 
anticipation the defence of accident, mistake, or other 
innocent condition of mind, evidence that the defend- 
ant has been concerned in a systematic course of 
conduct of the same specific kind as that in question 
may be given. To admit evidence under this head, 
however, the other acts tendered must be of the same 
specific kind as that in question and not of a different 
character, and the acts tendered must also have been 
proximate in point of time to that in question. It is 
plain that the principles thus formulated are of no 
assistance to the prosecution. The view we take is 
consistent with the decisions in Empress, v. Vya- 
poory (1), Mankura v. Queen-Empress (%), Bahar- 
uddin v. Emperor (3), Giridliari Lal v. Emperor (4), 
and Emperor v. Debendra Prosad (5). With reference 
to the case last mentioned, it may be noted that the 
Court properly declined to follow Reg. v. Holt (6) 
which is no longer authority: Rex. v. Smith (7). 
We hold, accordingly, that the evidence of association 
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with Pulin Beliary Das and the Anusilan Samity are 
irrelevant, for the purposes of proof of the conspiracy AjMBrrA l A l 
charge in this case, and should not have been Hazra 
admitted. Emperor. 

In the consideration of the individual cases, 

Sasanka, who has been the central figure in this trial, 
naturally arrests our attention first. We have already 
held that he made and was in possession of articles 
intended for use in the construction of bombs. These 
articles are manifestly “ explosive substances ” within 
the meaning of that expression as defined in section 2 
of the Explosive Substances Act, 1908. For the 
purposes of the Act the expression “ explosive subs- 
tance ” is deemed to include any materials for 
making any explosive substance, also any apparatus, 
machine, implement or material used or adapted for- 
causing any explosion in or with any explosive 
substance, also, any part of any such apparatus, 
machine or implement. This comprehensive defini- 
tion obviously covers the articles made by Sasanka 
and found in his possession. The point for considera- 
tion is, whether all the elements essential to sustain a 
conviction have been established. Here, three points 
require examination, namely, first, were these articles 
made and possessed by the accused “ unlawfully and 
maliciously secondly , can it be said that the accused 
intended, “by means thereof,” to endanger life or 
cause serious injury to property, when it is plain that, 
in the absence of explosives, the articles are harmless ; 
and, thirdly, is it proved that the articles -were 
intended for use in “ British India ” with a view to 
endanger life or injure property. It is worthy of 
note that section 4 of Act VI of 1908, which we are 
called upon to interpret, substantially reproducts the 
provisions of section 3 of 46 and 47 Viet., Chapter 3 
(Explosive Substances Act, 1883). 



1000 INDIAN LAW REPORTS. [VOL. XLII. 


1915 In the solution of the first question, we may, 

Amrita Lai, consequently, interpret the expression “unlawfully 
Hazra and maliciously ” in the sense in which it is familiarly 
Emperor, used in the Criminal Law of England. The term 
“ unlawfully,” as is plainly indicated by section 5 of 
Act VI of 1908, which reproduces the provisions of 
section 4 of 46 and 47 Viet., Chapter 3, signifies, “ not 
for a lawful object.” The term “ maliciously ” signi- 
fies “ intentionally and without justification or excuse 
or claim of right”: The Queen v. Clemens (1), Miles 
v. Hutchings (2). Blackburn, J. observed in Reg. v. 
Ward (3), that a man acts maliciously when he 
wilfully does that which he knows will injure another 
in person or property. This accords with the state- 
ment of Littledale J. in McPherson v. Daniels (4) ; 
“ malice, in its legal sense, denotes a wrongful act, 
done intentionally, without just cause or excuse,” 
which is identical with the language used by Bayley, J. 
in the earlier case of Bromage v. Prosser (5). The 
dictum of Bayley, J. was quoted with approval by 
Brett, L. J. in Clark v. Molyneux(Q) and by Halsbury, 
L. C and Lord Watson and Lord Herschell in Allen v. 
Flood (7); the dictum of Littledale, J. was, on the other 
hand, adopted by Martin B in Johnson v. Emerson (8). 
Blackburn, J. had the matter again under considera- 
tion in R. v. Pembliton (9) in which he observed that 
where any person wilfully does an act injurious to 
another, without lawful excuse, he does it mali 
ciously,” To the same effect is the language used by 


(1) [1898] 1 Q.B. 556 ; 

19 Cox. 18. 

(2) [1903] 2 K. B. 714 ; 

20 Cox. 555. 

(3) (1872) 12 Cox. 123 ; 

1 C. C. R. 350, 360. 


(4) (1829) 10 B. & C. 263. 

(5) (1825) 4 B. & C. 247. 

(6) (1877) 3 Q. B. D. 237.' 

(7) [1898] A. C. 1. 

(8) (1871) L. R. 6 Ex. Ch. 329, 373. 

(9) (1874) 2 C.C.R, 119, 122; 

72 Cox. 607. 
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Bowen, L. J. in Mogul Steamship Co., Ld. v. 1915 
McGregor (1), “ maliciously means and implies an ameita l 
intention to do an act which, is wrongful, to the detri- Hakra 

V* 

ment of another ; the term wrongful, imports, in its Emperor. 
turn, the infringement of some right.” Reference may 
also be made, in this connection, to the definition of the 
term “maliciously ” given in the laws of England, Ed. 
Halsburv, Volume IX, page 768, Article 1199 as also to 
the observations of Lord Coleridge, C. J. in Reg. v. 

Martin (2), of Lord Lind ley in South Wales Miners'’ 
Federation v. Glamorgan Coal Co., Ld. (3) and of 
Col lins M. B. in Read v. Friendly Society (4). There 
can be no question, in the case before us, that the 
bomb, on the construction whereof Sasanka was 
engaged was not intended for a lawful object and 
there can be no controversy also that his act was 
intentional. 

In the solution of the second question, namely, the 
precise import of the expression “by means thereof” 
we are assisted by a decision in Reg. v. Charles (5), 
which turned upon the construction of sections 3, 4 
and 9 of 46 and 47 Viet., Chapter 3. It is plain that the 
“explosive substance” mentioned in Section 4 (b) of 
Act VI of 1908 need not be such as to enable a person 
by means thereof alone, without the aid of other sub- 
stances. to cause danger to life or injury to property. 

If this view were not adopted, the comprehensive 
definition contained in Section 2 would be nugatory. 

The term “explosive substance” as used in Section 4 
( b ) includes any part of any apparatus, machine, 
or implement intended to be used or adapted for 
causing or aiding in causing any explosive substance. 
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stance is adapted for causing an explosion, is itself an 
explosive substance witbin the statute. The articles 
found with the prisoners in that case were a lead 
bolt, a fuse, a brass bolt, a screw, a brass casting, 
and evidence was given to show that these were 
various parts of a vessel, which, when filled with 
chlorate of potash or other explosive substance formed 
a bomb of a highly dangerous character. The articles 
found in the present case, must, consequently, be 
deemed “explosive substances” within the meaning 
of the statute. 

In the solution of the third point, we have to bear 
iu mind that the evidence on the record furnishes no 
indications that the activities of the members of the 
conspiracy extend beyond the limits of British India; 
all the bombs produced at the trial have been found in 
different parts of British India. The articles them- 
selves were found in a house in the suburbs of Calcutta. 
From the circumstances, the inference of fact may 
legitimately be drawn that the “explosive substances” 
made and possessed by Sasanka, were intended for use 
in British India. We must hold accordingly that all 
the elements necessary to sustain a conviction under 
Section 4 (6) of the Explosive Substances Act, 1908, 
have been established in the case of Sasanka. The 
elements essential for a conviction under Section 
120-B, Indian Penal Code, have also been made out. 
Consequently, his conviction under both the charges 
must be upheld. 

We have next to consider the individual cases of 
the group of three persons found in the room of 
Sasanka on the rflorning of the 21st November, 1913. 


(1) (1892) 17 Cox 499. 
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namely, Chandra Sekliar, Saroda and Dinesh ; we shall 1915 
discuss them in the order just named. amrita Lal 

Chandra Sekliar appears to have made the acquain- Hazra 
tance of Sasanka in Dacca for the first time in the year bmpebor, 
1908, but there is no evidence to show that any com- 
munications had passed between them during the five 
or six years which had elapsed since then. He is 
proved to have been employed for some time past in the 
Kohinoor Printing Press at Chittagong owned by his 
brother and the record of his attendance there shows 
that there he had not left Chittagong for at least 
two years prior to his arrest in Calcutta. On the 
15th November, 1913, he left Chittagong for Calcutta 
on business connected, it is alleged with the press. 

He arrived at Calcutta on the evening of the 16th 
November, and is shown to have spent the night 
in the house of Babu Ksliitish Chandra Sen, vakil of 
this Court, who comes from Chittagong. Next day 
he went to the place of his cousin Saroda Charan Dey, 
with whom he remained until the evening of the 
20th November; he left that evening at about 8 or 
8-30, saying that he was to visit a friend who had 
invited him. In the interval he is proved to have 
paid a visit to the firm of Messrs. S. I\. Lahiri & Co., in 
connection with the printing of question papers for 
the Chittagong Municipal School. He asserts that one 
of the objects of his visit to Calcutta was to expedite 
the printing and despatch of these question papers. 

His second object, he alleges, was to visit the firm 
of Messrs. Erasmus Jones & Co. for the purpose of 
fancy cards and coloured papers for his press. It is 
not shown, however, that he visited the latter firm, 
and it is doubtful whether he went to their premises ; 
at any rate, it is proved that he did not meet the 
proprietor of the firm or the head clerk. In the early 
hours of the morning of the 2 1st November, 1913, - 
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r.915 wlxen the door was opened by Sasanka in response to 
bitTlal tlie demands of the Police, Chandra Sekhar was one of 
Ha7.ua the three persons found asleep in the room. To account 
Emperor, for liis presence in the room, he alleges that on the 
18tli or 19th November, he had met Sasanka (whom lie 
knew by his real name Amrita Lai) at the Ram 
Krishna Book Depot, where he himself had gone to 
purchase some books. Sasanka invited him to his 
place one evening for a chat, so he went there on 
the evening of the 20th November, and as it grew late, 
he was asked to spend the night there. He stayed, 
and early in the morning he was arrested by the 
Police. There is nothing inherently improbable in 
this story. On the other hand, any possible theory 
that he had come down to Calcutta from Chittagong at 
the invitation of Sasanka for the purposes of a 
criminal conspiracy, is negatived by two significant 
facts. In the first place, when arrested, the return 
half of a railway ticket was found in his possession; 
this was produced by the prosecution after consider- 
able effort on the part of the defence and was even 
then not made an exhibit. The defence has suggested 
that, in this respect, the prosecution was designedly 
obstructive. The precise attitude of the prosecution 
in this matter cannot be very clearly made out from 
the record. But we desire to emphasise the view 
expressed by Jenkins, C.J., in Ram Ran j an Roy v. 
Emperor (1), in conformity with the ruling in Regina 
v. Holden (2), that it is the duty of the prosecution not 
much to secure a conviction as to place all the 
evidence in the case fairly and fully before the tri- 
bunal by which alone the guilt or innocence of the 
accused is to be determined. This return ticket shows 
that Chandra Sekhar, when lie left Goalundo on his 
(1) (1914) I. L. II. 42 Calc. 422 ; (2) (1838) 8 C. & I\ 606. 609. 
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way from Chittagong to Calcutta, intended to return 1915 
within 6 days. In the second place he had started amrita Lal 
from Chittagong with the very small sum of Rs. 10 : out Haziu 
of this, he left one half with Baba Kshitish Chandra Emperor. 
Sen in Calcutta. It could hardly have been his inten- 
tion, with this small sum at his disposal, to prolong his 
stay in Calcutta or to engage in a conspiracy for the 
manufacture of explosives. In fact, the only circum- 
stance against him is his presence in the room of 
Sasanka on the morning of the arrest; of this, as we 
have stated, he has offered a not improbable explana- 
tion. The Sessions Judge was, as apoears from his 
judgment, considerably influenced in his opinion 
against this accused by the evidence of his association 
with Pul in Behary Das and the Anusilan Samity 
in 1908. That evidence, as we have already held, was 
inadmissible and should not have been admitted. We 
further observe that the Sessions Judge mentions that 
this accused had, on the 20tli November, 1908, taken 
out a seditious book Mookti kone pathay from the 
Samity Library. This evidence is not quite trust- 
worthy, and had it not been inadmissible would have 
been entirely valueless ; more than this, the book men- 
tioned has not been exhibited and no proof whatever 
has been adduced as to the character of its contents. 

In our opinion, the evidence on the record is not suffi- 
cient to sustain the conspiracy charge against the 
accused Chandra Sekhar. 

Saroda Oharan Guha, the second of the three per- 
sons arrested in the room of Sasanka, comes of a 
family of some means and respectability, resident at 
Mulgaon in the district of Faridpur. Saroda is the 
third of the four sons of his father. His second 
brother Tara Charan is demented and is confined in a 
Lunatic Asylum, His youngest brother Debendra 
had, notwithstanding the protest of his father, taken 

72 
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1915 in marriage a girl of an inferior caste and had on this 
Amrita~Lax account been disinherited. Saroda himself had, as 


Hazra 

V. 

Emperor. 


is amply proved by the evidence on the record, 
incurred the displeasure of his father and of other 
members of his family by reason of what they 
considered to be excessive devotion to his wife. The 
correspondence between the members of the family, 
which has been produced, shows that his conduct 
at the time of the annual Pnja festival had excited 
unmistakable bitterness of feeling ; he was charged 
not only with the neglect of his father during his 
illness but also with misappropriation of family 
funds ; the imputation of misconduct in this respect as 
appears from the evidence, was, however a much 
exaggerated one, if not wholly unfounded. In these 
circumstances, he is shown to have left Paridpur 
on the 16th November and reached Calcutta on or 
about the morning of the 17th November. He states 
that although he had relations in Calcutta, he did 
not on his arrival put up with them, but preferred 
to go to an acquaintance who lived at 88, Upper 
Circular Road. The next day he happened to meet 
Sasanka who lived in the same street. Some evidence 
was adduced to show that he had known Sasanka in 
1908 ; he had at that time a shop at Gosainliat near Mul- 
gaon in Paridpur. Sasanka was then in the employ 
of the Bazitpur Zemindars and had often to come to 
the Settlement Camp at Gosainliat Bazar. This is said 
to be how Saroda and Sasanka first became acquainted 
with each other. There is no evidence, however, to 
show that any communication had passed between the 
two since Sasanka left the place about the year 1910. 

only is there no trace of any correspondence be- 
tween them, but the evidence makes it clear that Saroda 
had not been for at least ten years in Calcutta, where 
Sasanka was continuously employed since 1910. In 
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these circumstances, after the lapse of several years, 1915 
Sasanka and Saroda met again on or about the 18th amrita Lal 
November, 1913.' Saroda says that he mentioned to Hazra 
Sasanka how he had quarrelled with his family and Emperor. 
left them ; he also told him that he had not much 
money with him and had, on arrival in Calcutta, been 
taken ill with fever. Sasanka offered to put him up 
in his own room till he got well, and this, according 
to Saroda, explains his presence in that room at the 
time of the search on the morning of the 21st Novem- 
ber. There has been much animated discussion in 
this Court on the question, whether Saroda was in 
fact ill at the time. His jail history ticket shows 
that after his arrest on the 21st November, he was, 
on the 25th November, placed in hospital ; his tem- 
perature was high, and according to Dr. Mulvany, 
who wrote to the Magistrate on the 26th November, 

Saroda apparently had fever for some days and was 
very weak then. Dr. Makhan Lal Mandat, who 
attended on him in jail, states that Saroda was at the 
time suffering from fever, possibly from about a week 
before. This fits in precisely with the evidence that 
Dr. Sen Gupta had seen Saroda and had prescribed 
medicine for him for fever on the 17th November. 

These facts render it extremely probable that Saroda 
was ill on or about the 17tli November and that 
his illness continued up to the time he was taken 
to the jail hospital on the 25th November, though 
there is no direct evidence to show the precise extent 
of his illness at the time of his arrest. The events 
so far narrated do not indicate any criminal act on the 
part of Saroda or tend to connect him with a criminal 
conspiracy. But, at the search, five letters were 
found, written by him on Sunday the 16th November, 

1913, though not posted at the, time of his arrest. One 
of these is addressed to his brother Debendra who had 
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misconducted himself and had been disinherited, and 
another is addressed to his uncle Bepin. Two letters 
are addressed to two elder sisters of his wife, Sarojini 
and Hemangini, another letter is addressed to his wife 
Charuhasini. Much controversy has centred round 
these letters, and it has been vigorously urged by 
the prosecution that they have a very sinister signi- 
ficance. In these letters, Saroda announced to his 
various relations that he had made up his mind to 
apply himself to the practice of yoga and that he 
would accordingly remain incognito for a time ; he 
also pressed them to induce his father to alter his 
testament and to disinherit him. He further stated 
that he would probably return in six months or a 
year and referred to the many difficulties in the way 
of practice of yoga. He exhibited great anxiety for 
the welfare of his wife and child in the interval. In 
one passage he said, “let me see how mayer Ula (the 
inscrutable ways of the Mother) ends.” It has been 
suggested on behalf of the prosecution that Saroda 
was about to embark on a very dangerous enterprise 
and that he was in fact the person selected by anar- 
chist conspirators to throw the next bomb. This is 
nothing more than a suggestion ; no evidence has been 
directed to establish this view, and we are unable to 
hold that the letters are sufficient to support the 
theory propounded. The language used in the letters 
is, no doubt, in some places, peculiar, but on the 
whole they appear to us to be not very unlike letters 
such as might be written by a man. who had quarrelled 
with his family and who realised fully, as he himself 
says, in one of these letters, that he had to give up all 
hopes of paternal property unless he could act in 
obedience to the orders of his elders. Much stress 
has also been laid by the prosecution on the use of the 
expression mayer lila. That expression has in itself 
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no evil significance and is frequently used by a 3 916 
person in distress who finds all effort unavailing and ^ MMTA lal 
realises how inscrutable are the ways of Providence. Hazra 

V ' 

At the same time, there can be no question that, by a emperor. 
grievous and perverse misapplication of language, — 
an act of sacrilege which merits the strongest con- 
demnation of all right-minded people — revolution- 
aries have applied the expression to describe anarchi- 
cal outrages as if they were deeds sanctioned by the 
great Mother of the universe. We have carefully 
considered the letters of Saroda, and with the Icnow- 
lege we possess of the circumstances which very 
probably inspired them, we are unable to say that the 
expression mayor lila used therein has any sinister 
import. Reference has also been made to the diffi- 
culties mentioned in the practice of yoga and to the 
dangers involved therein. This does not, in our 
opinion, necessarily indicate any criminal purpose in 
view, for the practice of yoga by persons not fully 
qualified for such work has sometimes been attended 
with danger. There has been also much discussion 
as to the purpose Saroda had in view, when he wrote 
these letters; it is possible that he never seriously 
intended to practise yoga and that his only object 
was to write a series of what looked like farewell 
letters to all his relations, so as to excite their sym- 
pathy and make them intercede with his father with 
a view to bring about a reconciliation between the 
old man and his undutiful son. There has also been 
some discussion as to why the letters were never 
posted; it may be that Saroda changed his mind ; it 
is also not improbable that as he was taken ill on his 
arrival in Calcutta, he could not post the letters. We 
may add that a desperate effort was made by the 
prosecution to interpret the term yoga in these letters 
in the light of a paper on yoga philosophy found in 
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the room of Sasanka. No connection whatever has 
been established between the two. But even if Saroda 
was shown to have been aware of the contents of the 
yoga pamphlet, it would not in any way alter his 
position. The laborious attempt made by Counsel 
for the prosecution to interpret the yoga pamphlet in 
a sinister sense was not attended with success. An 
abstract philosophical disquisition on yoga cannot 
rightly be cut up into isolated sentences and edited 
so as to furnish a possible text for revolutionary 
spirits, without positive proof that it was so used. 
At the same time, one cannot overlook the lamentable 
fact that the revolutionary literature brought to light 
in this instance and in other cases previously reported 
does suggest that such principles as the religious 
principle of absolute surrender to the Divine Will, 
a doctrine common to many religions, are employed 
by designing and unscrupulous men as a potent means 
to influence and unbalance weak-minded persons and 
thus ultimately bend them to become instruments 
in the commission of nefarious crimes from which 
they might otherwise recoil with hoxxor. After a 
minute scrutiny, however, of the letters found in pos- 
session of Saroda, we are of opinion that, taken as a 
whole, they do not admit of the interpretation sug- 
gested by the prosecution and do not connect him 
with the conspiracy charged. Reference has also been 
made to the circumstance that Saroda undoubtedly 
.. gave a false name and incorrect addresses to the police, 
but he has offered a not unreasonable explanation of 
his conduct. He had been treated by the police for 
a long time as a political suspect, and his movements 
had been constantly watched, a position which even 
Mr. Tegart admits is not very pleasant. Such atten- 
tions on the part of the police are very irksome and 
Saroda may well have tried to evade observations. 
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Besides, some foundation lias been laid in tlie evi- *915 
deuce to support the allegation of Saroda that he amrita Lal 
found himself in this unfortunate position, because of IlAZRA 
a quarrel with an influential Panchayet, Akhoy Emperor. 
Kumar Gulia, who gave information to the Police and 
had him placed under surveillance. It also transpires 
from draft petitions found in his possession at the 
time of his arrest, that he was about to move the 
police authorities to have his name removed from the 
list of political suspects, and to invite an enquiry into 
the mode of life he led. No weight can also be attach- 
ed to the fact that when he left Faridpur, he mentioned 
to a pleader’s clerk an untrue reason for his visit to 
Calcutta; this may well be explained by a not unnat- 
ural reluctance to disclose to every person his family 
quarrels. On the whole, then them is really no sub- 
stantial evidence to connect Saroda with the conspir- 
acy. But, as appears from the judgment of the 
Sessions Judge, he was to some extent influenced in 
his opinion against Saroda by evidence of his asso- 
ciation with Pulin Behari Das and the Anusilan 
Samity many years ago. This evidence, as we have 
held, is inadmissible; but it is also really of the 
vaguest description and, even if admitted, does not 
throw any light on the case. Our conclusion is that 
the conspiracy charge against Saroda has not been 
established. 

Dinesli Chandra Das Gupta forms the third mem- 
ber of the group of persons arrested in the room of 
Sasanka on the morning of the 21st November, 1913. 

His antecedent history has been determined with 
considerable approach to precision. During the years 
1910-12 Dinesh was a student in the Dacca College. 

On account of ill-health, his attendance at lectures 
fell short of the required minimum, and he left 
the college towards the close of the Session, 1911-12. 
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1915 He appears to liave lived with his parents at Faridpur 
Amrita Lal during the next twelve months. In July. 1913. he 
Hazra took his admission into the Krishnanath College at 
Emi-eror. Berhampore, where he stayed till the 21st August, 
1913. He then took a transfer certificate, came down 
to Calcutta, and, failing to obtain admission else- 
where, joined the Ripon College. He could not 
secure a seat in a licensed mess or hostel ; he stayed 
accordingly first with a friend in College Street 
and then in 86-2, Mechua Bazar Street, apparently 
an unlicensed mess where students resided, from 
whence he intended ultimately to remove to the place 
of his brother-in-law at 74, Sookea Street. While 
resident at the Mechua Bazar Street mess, he became 
acquainted with one Jogesh Chandra Roy, who lived 
there and who, at the instance of the prosecution, has 
been named as a co-conspirator in the charge in this 
case ; but Jogesh Chandra Roy has not only not been 
placed on his trial, but no evidence even has been 
adduced to prove liis participation in the conspiracy. 
In September 1913, while still resident at the Mechua 
Bazar Street mess Dinesli joined in the relief works 
undertaken to alleviate the distress of persons affected 
by the Damodar floods. It was here at Burdwan that 
he first became acquainted with Sasanka through 
Jogesh Chandra Roy. He gat an attack of malaria in 
Burdwan, returned to Calcutta and went to his parents 
at Faridpur in the first week of October. He had a 
fresh attack of malaria there and could not return to 
Calcutta till the 12th November 1913, some time after 
his College had re-opened. Next day, he attempted to 
remove from the Mechua Bazar Street mess to the 
place of his brother-in-law, but was informed that no 
room was available there. Consequently, he continued 
to live in the Mechua Bazar Street mess. He asserts 
that, on the 20th November, Sasanka came into the 


iubsIi 


jMiiii; ^ ' 


VOL. XLII ] CALCUTTA SERIES. 

mess and asked for his help, as Sasanka had a sick 
friend (Sarada Charan Gruha) in his own room who 
required to he nursed. Dinesli acceded to this request, 
accompanied Sasanka, stayed in his room during the 
night, and was arrested early in the morning by the 
Police. There is nothing intrinsically improbable on 
the face of this account. The only person, who could 
speak to the alleged incident of Sasanka’ s visit to the 
Medina Bazar Street mess on the 20th November, was 
Jogesh Chandra Roy ; the prosecution alleged him to 
be a co-conspirator but did not prosecute him. When 
the defence took out summons to cite him as a witness 
on their behalf, he was reported to have died. We are 
thus left with the undoubted fact that Dinesh was 
found in the room and his explanation as to how he 
was brought there. We have., in the next place, evi- 
dence adduced to show that Dinesli and Sasanka knew 
each other, and that Dinesh possibly now and then 
visited Sasanka. But nothing really turns on this 
evidence, because admittedly Dinesli came to know 
Sasanka in September 1913, on the occasion of the 
Damodar relief works, yet it is worthy of note that 
no previous connection whatever between the two 
has been traced or suggested. Considerable stress, 
however, has been laid by the prosecution upon a list 
of names in cipher, found in the breast pocket of a 
coat claimed by Dinesh as his during the search of 
the room of Sasanka. The handwriting of this docu- 
ment has not been identified. The cipher list was not 
put to Jatindra Chandra Majumdar, who had been 
called to prove the handwriting of Dinesh on two post 
cards, but it transpired that the document had been 
shown by the Police to the witness outside Court ; 
upon this, the defence made the legitimate comment 
that the document had not been put to the witness in 
Court, because he had failed to recognise the hand- 
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1915 writing when it was shown to him. outside. We observe, 
AmbitaLal however, that notwithstanding these circumstances, 
the Sessions Judge proceeded, in his judgment, to com- 
pare the document with the writing on the post cards, 
with a view to determine whether it was in the hand- 
writing of Dinesb. This is a course, which has not 
commended itself to high authority : Bar indr a Kumar 
Ghose v. Emperor (1), Kurali Prasad v. Ananta- 
ram, (2). Whether the cipher list, however, was or 
was not written by Dinesh himself, is not very mate- 
rial for the present enquiry. It has been deciphered 
and turns out to be a list of names of persons, who 
apparently paid a small monthly subscription for some 
purpose undisclosed. The defence has suggested that 
this was probably a list of subscribers to the library 
which Sasanka kept in the room : it has also been 
urged that, in any event, the list does not connect 
Dinesh with any criminal conspiracy. This is per- 
fectly true, yet one cannot but observe that it would 
have materially helped the case for the defence, if 
Dinesh had offered a true explanation of the real 
nature and purpose of this apparently harmless docu- 
ment, instead of suggesting the very improbable theory 
that it had been planted in his coat pocket by an 
unscrupulous police spy. In this connection, reference 
may usefully be made to the following observations 
made by Tindal, C. J., in Regina v. Frost (3) : “ On the 
part of the prisoner, the learned Counsel who appear 
for him state, and I think they are justified in so stat- 
ing, that he is not bound to show what was the object 
or purpose or intent of the acts that were undoubtedly 
one by the prisoner at the Bar. His Counsel say the 
offence charged against him must be proved by those 

(1) (1909)1. L. R. 37 Calc. 437, 503 ; (3) (1839) 4 St. Tr. N. S. 85,443 ; 
14 C.W. N. 1114, 1138. 9C.& P.129; 

(1871) 8 B. L. It. 490, 502. 2 Moody 0. C. 140. 
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who made tlie charge, that he stands only to hear the 1915 
evidence that is given against him, and therefore he is 
not bound to show at all or in any way whatever, 
what his real object or design was. Undoubtedly the Ehperor. 
proof of the case against the prisoner must depend 
for its support not upon the absence or want of 
any explanation on the part of the prisoner himself, 
but upon the positive affirmative evidence of his guilt 
that is given by the Crown. It is not, however, an 
unreasonable thing, and it daily occurs in investiga- 
tions, both civil and criminal, that if there is a certain 
appearance made out against a party, if he is involved 
by the evidence in a state of considerable suspicion, 
he is called upon, for his own sake and his own safety, 
to state and to bring forward the circumstances, what- 
ever they may be, which might reconcile such suspi- 
cious appearances with perfect innocence.” In this 
particular case, however, as we have already said the 
document, though in cipher and thus calculated to 
excite suspicion, does not, when deciphered, incrim- 
inate the accused in whose possession it was found. 
Reference has lastly been made to the fact that the 
name of Dinesh appears in a list found at the search of 
the house of one Madan Mohan Bhoumik. This evi- 
dence is obviously valueless, but the Sessions Judge 
has also correctly held that it is not admissible against 
the accused. Nothing is known of Madan or of his 
activities, except that his name appears among some 
disconnected memoranda contained in a note book 
found in Sasanka’s room, and the mere fact that Madan 
had chosen to enter the name of Dinesh in a list pre- 
pared by him for some unknown purpose, is obviously 
irrelevant for the purposes of this trial. On a review 
of the entire evidence, it is plain that the conspiracy 
charged against Dinesh cannot be supported. 

We have next to consider the charge under section 
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4 (6) of the Explosive Substances Act, 1908, against 
Chandra Sekliar, Saroda and Dinesh, against whom, as 
we have just found, the conspiracy charge has failed. 
It is obvious, indeed this was conceded by the Coun- 
sel for the Crown, that the charge under the Explosive 
Substances Act must necessarily fall along with the 
conspiracy charge. Reference was made to a number 
of judicial decisions to show under what circum- 
stances a person may be deemed to be in possession of 
a moveable : Queen-Empress v. Scing am Lal (1), Sni- 
per or v. G-ajadhar (2), Kashi Nath v. Emperor (3), 
As hr uf Ali v : Emperor (4), Emperor v. Hamid Ali (5), 
Jogjiban v. Emperor (6), Peary Mohan v. Weston (7), 
Weston v. Peary Mohan (8), Kali Char an v. 
Emperor (9) and Nga Pa v. Emperor (10). No useful, 
purpose would be served by an analysis of the circum- 
stances of the various cases discussed at the Bar. It is 
sufficient to say that while it is not necessary to prove 
manual possession of the explosive substance by the 
accused, it must be proved that it was in his power or 
control; possession to be punishable must also be 
possession with knowledge and assent. The mere fact 
that Chandra Sekhar, Sarada and Dinesh were in the 
room, does not show that they were in possession of all 
or any of the things contained therein ; it is not shown 
that they were even aware of the existence of the tin 
cases, discs, and clamps, or that they were acquainted 
with their nature and purpose. We hold accordingly 
that the charge under Section 4 (6) of Act VI of 1908 
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(1) (1893) I. L. R. 15 All. 129. (7) (1911) 16 C. W. N. 145. 

(2) (1903) I L. R. 25 All. 262. (8) (191 2) I. L. R. 40 Calc. 898, 922. 


(3) (190 5) 1. L R. 32 Calc. 557. 

(4) (1909) I. L. R. 36 Calc. 1016. 

(5) (1909) I. L. U. 37 Calc. 24. 

(6) (1909) 13 C. W. N. 861 ; 

O' C L. J. 663. 


(9) (1913) I. L. R. 41 Calc. 537 

18 C. L. J. 514 ; 

18 C. W. N. 309. 

(10) (1911) 13 Cr. L. J. 122. 
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fails against eacli of these persons quite as much as Wo 
the conspiracy charge. The result is in conformity amrita Lal 
with the well settled principle that when evidence at Hazra 
the disposal of the prosecution is insufficient to secure Emperor. 
a conviction for the crime committed, it is inexpedient, 
even though it may be lawful to prosecute the accused 
for a conspiracy the proof whereof really rests on the 
establishment of that very crime : Reg. v. Boulton (1), 

Emperor v. Lalit Mohan (2). 

We have to examine in the next place the case of 
Kalipada, who was arrested in College Street on the 
6th December, 1913, with ten copies of the Liberty 
leaflet in his pocket. The only charge against him is 
that of conspiracy under section 120B, Indian Penal 
Code; there is no substantive charge against him 
under Section 4 of the Explosive Substances Act, 1908. 

As regards this accused, there has been a prolonged 
discussion on the question, how he came to be in 
possession of the liberty leaflets. Counsel on bis 
behalf contended that the leaflets were planted in his 
pocket by a police spy, with a view to create evidence 
of conspiracy against him. This theory, which in our 
opinion has not been placed above the level of a bold 
hypothesis and has certainly not been established by 
the evidence, has been indignantly repudiated by the 
prosecution; the Crown has further sought to prove 
affirmatively, that the leaflets were printed by Kali- 
pada himself at the Loke Nath Press where he was 
admittedly employed as a compositor. The evidence 
shows that Kalipada, whose real name is Upendra Lal 
Ray Choudhury, belongs to a respectable family, resi- 
dent at Benotia in the district of Faridpur. Their 
circumstances have altered for the worse, and Upendra 
found himself driven to earn his livelihood in Calcutta, 

(1) (1871) 12 Cox. 87, 92. (2) (1911) I. L. R. 38 Calc. 559, 579 ; 

15 C. W. N. 593, 606. 
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1915 where he came about the middle of the year 1912. 

AmbitTlal He used to reside at 119-1, Upper Circular Road, and 
Hazra obtained employment as a compositor in the Loke 
B»irEROR. Nath Press. He alleges that he adopted the name 
Kalipada Ghosh, because he felt that his humble occu- 
pation might" bring discredit upon his family. He 
was employed in the press from October 1912 to the 
6th October, 1913, on a regular monthly wage. Work 
in the press was thereafter temporarily suspended and 
his services were terminated. He was re-employed, 
however, on a daily allowance from the 10th to 16th 
November, 1913. There is internal evidence to show 
that the liberty leaflet was written after the 30th 
September, 1913, as it makes mention of the College 
Square outrage which took place on the 29tli Sep- 
tember and the Mymensingh bomb outrage which 
happened on the following day. If, therefore, the 
leaflet was printed at the Loke Nath Press, it might 
then have been printed between the 1st and the 6th 
October or between the 10th and the 16th November. 
Elaborate evidence of a circumstantial character has 
been adduced by the Crown to show that the leaflet 
was printed at the Loke Nath Press. A minute com- 
parison has been made of the types required to print 
the leaflet with the types found in. the press, and quite 
a number of remarkable coincidences has been dis- 
covered. All the types necessary to print the leaflet 
were found in the press but the most striking fact in 
this connection is the presence of a damaged T, which 
must have been used to -print some of the copies of 
the leaflet. The damage to this type was obviously 
caused by a pin which fell across the face as the print- 
ing was in progress. It is extremely improbable that 
a similar accident to a similar type should have 
happened in some other press. More than this, coin- 
cidences almost equally remarkable have been noticed 
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in the case of types of other letters which had either 
been damaged or had some special feature, some pecu- 
liarity in form or shape. This part of the case does 
not require much elaboration, because we agree in the 
conclusion of the Sessions Judge that the evidence, 
though circumstantial, is practically conclusive. We 
hold then that the liberty leaflets found in the posses- 
sion of Kalipada were printed at the press where he 
was employed as a compositor, and it is probable that 
they were printed by him. There is also indisputable 
proof that during the whole of the period that Kali- 
pada was employed as a compositor, he was on friendly 
terms with Sasanka. They regularly took their meals 
at the same eating-house ; there is also evidence to 
show that Sasanka guaranteed regular payment by 
Kalipada whom he introduced to the hotel-keeper; it 
is further clear that as Sasanka moved from one hotel 
to another, Kalipada followed him. The question 
consequently arises, how far this association between 
Sasanka and Kalipada carries the case against the 
latter. In this connection, it must not be overlooked 
that there is no evidence to show that the “liberty 
leaflets were printed by Kalipada, at the instance or 
under the direction of Sasanka, and that when the 
leaflets were first found in his possession Sasanka had 
already been in custody for two weeks. But it has 
been suggested on behalf of the Crown, that they 
must have been actually printed before Sasanka was 
arrested. If it be assumed, however, that they had 
been printed by Kalipada under the direction of 
Sasanka it is remarkable that no copy was found when 
his room was searched on .the 21st November. But 
even if the theory be accepted that the leaflets were 
printed by Kalipada under the direction of Sasanka, 
the case against Kalipada is not materially advanced. 
No doubt, the leaflet is a seditious document of an 
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inflammatory character and advocates the use of bombs 
for purposes of assassination. But it does not follow 
that even if Sasanka employed Kalipada to print and 
disseminate seditious literature, he confided to him 
all his secrets and took him in as a member of the 
conspiracy to make and possess explosive substances. 
There is also no evidence to show that Kalipada was 
in any way an assenting party to the conspiracy in 
which Sasanka was engaged or that he was even aware 
of its existence. There is a further circumstance 
which militates against such an hypothesis. Accord- 
ing to the prosecution, the conspirators had assembled 
on the night of the 20t.h November to hold an import- 
ant conference ; if this assumption be well founded it 
is remarkable that Kalipada should have been absent 
from that meeting. In fact, when all the circum- 
stances come to be analysed, the two outstanding facts 
proved against Kalipada are that he was on friendly 
terms with Sasanka and that a fortnight after the 
arrest of Sasanka he was arrested in College Street 
with copies of a revolutionary leaflet in his pocket 
which had been printed most probably by himself at 
the press where he was employed as a compositor. In 
our opinion, whatever suspicions one may entertain as 
to the mental tendencies of Kalipada, there is not 
sufficient evidence to connect him with the particular 
conspiracy charged. 

We have next to consider the appeal preferred by 
the Crown against the acquittal of Khagendra Nath 
Clioudhury. Evidence was adduced in the Sessions 
Court to prove that his real name was Khagendra 
Nath Choudhurv and that he had assumed the name 
of Suresh Chandra Choudhury for a dishonourable 
purpose. Suresh, his fellow student and co-villager, 
had passed the Intermediate examination whilst he 
himself was unsuccessful ; but he passed himself off 
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as Surest to enable him to secure the appointment of 1915 
a teacher in a school at Bhastara in the district of amrita Lal 
Hooglily. On behalf of the defence, it was contended 11 AZRA 
that this evidence was inadmissible under section 54 Emperor. 
of the Indian Evidence Act, but the objection was 
overruled. In our opinion, as it was admitted that 
Kliagendra had assumed a false name, evidence should 
not have been allowed to prove the dishonourable 
purpose for which the false name had been assumed, 
a purpose no way connected with the conspiracy 
charged against him. It is an elementary rule that a 
man’s guilt is to be established by proof of the facts 
and not by proof of his character ; such evidence 
might create a prejudice but not lead a step towards 
substantiation of guilt. As Stephen observed in his 
General View of the Criminal Law of England 
(Ed. 1863, page 309) “ a man’s general bad character is 
a weak reason for believing that he was concerned 
in any particular criminal transaction, for it is a 
circumstance common to him and hundreds and 
thousands of other people, whereas the opportunity 
of commiting the crime and facts immediately con- 
nected with it are marks which belong to very few, 
perhaps only to one or two persons; if general bad 
character is too remote, a fortiori, the particular tran- 
saction of which that general bad character is the 
effect, are still further removed from proof ; accord- 
ingly it is an inflexible rule of English Criminal Law 
to exclude evidence of such transaction.” We must 
consequently take no account of the circumstances 
under which Khagendra assumed the name of Suresh. 

When we come to examine the evidence relevant to 
the conspiracy charge, we find this much established 
that he was acquainted with both Sasanka and Kali- 
pada ; he appears to have come down on more than 
one occasion from Bhastara to Calcutta on account of 
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illness and to have stayed in the room of the one or 
the other in Upper Circular Road ; in fact, in each of 
these rooms medicine prescribed for him and partially 
used was found. But the mere fact that Khagendra 
was acquainted with Sasanka and Kalipada and was 
possibly on friendly terms with them, is obviously 
insufficient to connect him with the alleged criminal 
conspiracy. Considerable stress, however, has been 
laid upon a lettter written by one Biroja from Calcutta 
on the 17th November, 1918, and found in the room of 
Khagendra at Bhastara. In this letter Biroja promises 
to send “ new paper ” in a few days. On behalf of the 
Crown it has been suggested that the new paper men- 
tioned in the letter refers to the liberty leaflet; the 
suggestion, however, can take rank only as an unprov- 
ed hypothesis. More than this, there is no evidence to 
show who this Biroja was, although, at the instance of 
the Crown he was named as a co-conspirator in the 
charge. We know nothing about his activities, and 
although an attempt was made by some of the prosecu- 
tion witnesses to prove that, a man named Biroja lived 
with Kalipada for a few days, that evidence when 
scrutinised turns out to be contradictory and unreli- 
able. We agree with the Sessions Judge that the 
evidence is not sufficient to connect Khagendra with 
the particular conspiracy charged. 

We may here conveniently deal with four impor- 
tant questions of law raised and discussed before us in 
connection with the procedure adopted in the Court 
below, with regard to the examination of the witnesses 
and of the accused. 

It appears that, in more than one instance, when the 
prosecution had called a witness to prove a particular 
point (for instance, witnesses Rai Mohon Roy and 
Atul Chandra Das Gupta), the defence directed the 
cross-examination to matters wholly unconnected with 
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the examination-in-chief, but yet relevant for the pur-^ .1915 
poses of the trial. Two questions thereupon arose, amritTlat 
first, whether in a cross-examination of this descrip- Hazba 
tion, leading questions could be put to the witness ; Ei J ee0I! 
and, secondly , whether the prosecution was entitled 
to test, by way of cross-examination, the veracity 
of their own witness with regard to the matters elicit- 
ed by the defence in cross-examination. The answer 
to these questions must depend upon the provisions of 
the Indian Evidence Act. Section 138 is in these 
terms “ witnesses shall be first examined-in-chief, then 
(if the adverse party so desires) cross-examined, then 
(if the party calling him so desires) re-examined.” 

“ TU e examination and cross-examination must re- 
late to relevant facts, but the cross-examination need 
not be confined to the facts to which the witness 
testified on his examination-in-chief.” 

“The re-examination shall be directed to the ex- 
planation of matters referred to in cross-examination, 
and if new matter is, by permission of the Court, 
introduced in re-examination, the adverse party may 
further cross-examine upon that matter.” 

Section 143 provides as follows .• — 

“ Leading questions may be asked in cross-examina- 
tion.” 

Section 154 is in these terms : — 

“ The Court may, in its discretion, permit the per- 
son, who calls a witness, to put any question to him 
which might be put in cross-examination by the 
adverse party.” It is consequently plain that the 
accused were entitled, in cross-examination, to elicit 
facts in support of their defence from the prosecution 
witnesses, though the facts thus elicited had no rela- 
tion to the facts to which the witnesses had testified 
on their examination-in-chief. It is also plain that, 
in course of cross-examination of this character, the 
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defence were entitled, in view of the generality of the 
provision of Section 148, to ask leading questions. It 
is finally obvious that the Court might, in its discre- 
tion, under Section 154, permit the prosecution to 
cross-examine the witness, even though he had been 
originally called by them, with regard to the matters 
elicited by the defence. Indeed, in such circum- 
stances, it would be generally an improper exercise of 
discretion to refuse the j>rosecution an opportunity to 
cross-examine the witness for the purpose indicated. 
This view is in accord with the law as administered in 
England. It has been ruled there that though leading 
questions may, in strictness, be put in cross-examina- 
tion, even though the witness be favourable to the 
cross-examiner [ Parkin v. Moon (1)], yet when a vehe- 
ment desire is betrayed to serve the interrogator, it is 
certainly improper and greatly lessens the value of the 
evidence, to put the very words into the mouth of the 
witness which he is expected to echo back : R. v. 
Hardy (2). Again as the cross-examination is not 
limited to the matters upon which the witness has been 
examined-in-cbief, but extends to the whole case, it 
would be obviously unfair to allow the evidence 
brought out in cross-examination to pass unchallenged : 
Morgan v. Brydges (3), R. v. Murphy (4). The 
question was elaborately reviewed by Shaw, C.J., in 
Moody v. Rowel (5) where the learned Chief Justice 
summed up his ©pinion as follows : — “ There is one 
authority directly in point, where the objection was 
, and it was decided by Lord Kenyon that such 
leading question is admissible : Dickinson v. Shoe (6). 
So in several recent cases, it has been held that where 
a witness is called to a particular fact, he is a witness 


(l) am) 7 c. & p. 409. 
) (1794) 24 St. Tr. 755. 
3) (1818)2 Starfcie 314. 


(4) (1841) 1 Arm. M. & 0. 206. 

(5) (1835) 17 Pickering 490. 

(6) (1801) 4 Esp. 67. 
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to all purposes and may be fully cross-examined as to 
the whole case, and no distinction is suggested as to the 
mode of cross-examination : Morgan v. Brydges (1), 
Rexv.£rooke(%). The weight of authority is in favour 
of the right to put leading questions under the cir- 
cumstances stated, and this is confirmed by practice 
and experience.” As is pointed out in Taylor on Evi- 
dence (Art. 1432), in the United States, the difficulty 
is avoided by the adoption of the logically consistent 
rule that a party has no right to cross-examine any 
witness, except as to circumstances connected with 
matters stated in his examination in-chief, and if he 
wishes to examine him respecting other matters, he 
must do so by making him his own witness and by 
calling him as such in the subsequent progress of the 
cause. (See the judgment of the Supreme Court of 
the United States delivered by Mr. Justice Story in 
Philadelphia Sf Trenton Railway Company , v. Stimp- 
son (3)). The view we take is to some extent support- 
ed by the decision of the Judicial Committee in Kala- 
gurla v. Yarlagadda ( 4). It may finally be added, 
that matter is eminently one in the discretion of the 
trial Judge, and his decision is practically conclusive : 
Price v. Manning (5), Rice v. Howard (6). 

In the course of the trial before the Sessions Judge, 
a persistent effort was made by the defence to elicit 
from individual, prosecution witnesses whether he was 
a spy or an informer, and, also to discover from Police 
officials the names of persons from whom they had 
received information. The Sessions Judge disallowed 
questions of this character, and in our opinion, the 
course he adopted was correct. In R. v. Bernard (7), 

(1) (1818)2 Starkie 31-1. (4) (1902) 6. C. W. N. 513. 

(2) (1819) 2 Starkie, 472 ; 20 I{. R. 723. (5) (1889) 42 Oh. D. 372. 

(3) (1840) 14 Peter, 448. (6) (1880) 46 Q. B. I). 681. 

(7) (1858) 1 Pos. & Pi s. 240 ; 8 St. Tr. N. S. 837, 935. 
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iyi5 wlien objection was taken to a question put to a 
amiiita Lai. witness, whether he had gone to a certain place as a 
Hazba spy, Lord Campbell allowed the objection to prevail, 
Emperoh. on the ground that the question was not relevant, and 
that the witness was really called upon to draw an 
inference from facts within his knowledge. Again in 
I?, v. Smith O'Brien (1), it was ruled that disclosures 
made by informers to the Government, the magistracy 
or the police, with the object of detecting and punish- 
ing offenders, were privileged. Reference was made 
to the general rule formulated by Eyre, C. J., in R. v. 
Hardy (2). “ It is perfectly right that all opportu- 

nities should be given to discuss the truth of the 
evidence given against a prisoner, but there is a rule, 
which has universally obtained on account of its 
importance to the public for detection of crimes, that 
those persons, who are the channel by means of which 
that detection is made, should not be unnecessarily 
disclosed : if it can be made to appear that really and 
truly it is necessary to the investigation of the truth 
of the case, that the name of the person should be dis- 
closed, I should be very ' unwilling to stop it, but it 
does not appear to me that it is within the ordinary 
course to do it.” It may now be taken as settled rule 
that witnesses for the Crown in Criminal prosecu- 
tions undertaken by the Government are privileged 
from disclosing the channel through which they 
have received or communicated information [R. v. 
Watson (3), R. v. Richardson (4), A. G. v. B riant (5), 
Marks v. Beyfus (6)] but it has been ruled that a 
detective cannot refuse on grounds of public policy 
answer a question as to where he was secreted : 
v. Catchlove (7). 
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A question has been raised here as to the procedure 1915 
provided in section 360, sub-section (1) of the Criminal amrItTlal 
P rocedure Code. The Sessions Judge appears to have Hazra 
strictly carried out the provisions of the section, Emperor. 
which require that the evidence of each witness as it 
is completed shall be read over to the witness in the 
presence of the accused, if in attendance or of his 
pleader if he appears by a pleader. This procedure 
appears to have occupied considerable time, but in view 
of the decisions in Mohendra Nath v. Emperor (1), 
and Jyotish Chandra v. Emperor (2), which are in 
accord with the case of Kamatchinathan v. Emperor(3), 
and were binding on the Sessions Judge, it must be 
ruled that the procedure be followed is not open to 
criticism. We may add that in a case of this descrip- 
tion, where every possible point was likely to be 
contested, a strict compliance with the .statutory 
provisions was manifestly desirable. 

A question has been raised in this Court as to the 
propriety of the procedure adopted by the Sessions 
Judge when he accepted written statements from the 
accused, and our attention has been drawn to Emperor 
v. Ansaiya (4). It is sufficient to state that no objec- 
tion was taken by the Crown in the Court below 
when the statements were tendered and received. 

The procedure followed in this case is in accordance 
with what we believe is the universal practice in the 
Courts of this Province, and we do not feel pressed 
by the doubt suggested in the case mentioned. But 
it is desirable to state explicitly that such a written 
statement does not take the place of evidence nor of 
such examination of the accused as is contemplated 
by the Code. 


Only one other question now requires consideration. 
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1915 namely, the question of sentence upon Sasanka. 
ambita lal Counsel on his behalf pressed for a red action of. the 
sentence, should our ultimate conclusion be in favour 
of conviction. The Crown, on the other hand, has 
obtained a rule for enhancement of sentence. After 
anxious consideration of the matter, we have formed 
the deliberate opinion that the order of the Judge 
should not be touched in this respect. The offences, 
of which Sasanka has been proved to be guilty, are 
of the gravest character, and their heinousness is, 
if possible, accentuated by the fact that the bombs 
under construction, if completed, would have been 
employed for the destruction of human life. The 
demands of justice, consequently, require a deterrent 
sentence. At the same time, we are of opinion that 
the maximum sentence should be reserved for offences 
of even a worse description, which it is not difficult 
to imagine, might fall within the scope of the Explo- 
sive Substances Act. From these points of view, the 
sentences passed on Sasanka by the Sessions Judge 
are appropriate and should not be disturbed. 

The result of our decision may be now summarised. 
Appeal No. 587 of 1914 preferred by Amrita alias 
Sasanka is dismissed. Appeals Nos. 588, 589, 590 and 
598 preferred by Dinesh, Saroda, Chandra Sekhar and 
Upendra alias Kalipada are allowed. The convictions 
and sentences upon each of these persons are set aside, 
and we direct that they be released from custody. 
Appeal No. 4 of 1914, preferred by the Crown against 
the acquittal of Ehageudra alias S tires lx is dismissed. 
Rule No. 1293, issued at the instance of the Crown for 
enhancement of sentence, is discharged. 

G. S. 

Appeals Nos. 588, 589, 590 and 598 of 1914 allowed. 
Appeals Nos. 587 and 4 of 1914 dismissed. 

Rule No. 1293 of 1914 discharged. 
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MATHEWSON 


[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 


Pai7ii Lease — Chofa Nagpur Encumbered Estates Act (Beng. VI 
amended by Act V of 1884) s. 17 — Rules under s . 19 of Act 
Patni lease executed by Deputy Commissioner as manager of 
Estate under the Act — Sanction of Commissioner — Objectio 
lease had not been submitted to Commissioner after he ha 
all the details — Sanction granted for lease to a firm and 
to a Limited Company — Stipulation for payment of Bona 
after time fixed . 


The grant of a patni lease under the Chota Nagpur Encumbered Estates 
Act (Bengal Act VI of 187b as amended by Act V of 1884) s. 17 and rule 
16 of the rules made under the Act, necessitate the sanction of the Com- 
missioner. In a suit to have a patni lease, executed by the Deputy Com- 
missioner as the manager under the Act of the Barabhum Estate on behalf 
of the proprietor, the father of the plaintiff (appellant) declared void and 
inoperative as not having received a valid sanction 

Held, that where it has been affirmatively established that a transaction 
itself in all its essential particulars has obtained the sanction of the Com- 
missioner, and then it becomes requisite that the transaction be carried into 
effect by the preparation of an appropriate deed, an objection merely on the 
ground that the document ultimately prepared lias not been submitted for 
sanction, cannot be sustained. In administrative and departmental action it 
must necessarily be the case that formal details may have to be entered 
upon in order to carry into effect, and put into legal shape the arrangement 
to which the sanction was given. 

Where such a sanction was given for a patni lease to be granted to 
“ Koberfc Watson and Co., ” a firm of individual men, and the actual lease 
was executed in favour of u Robert Watson and Co., Limited, ” the firm 
having been converted into a Limited Company * 


* Present : Lord Shaw, Sir George Farwkll, Sir John Edge, and 
Mr. Ameer Ali. 
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1915 Held , on the facts of the case, that when the negotiators in the course of 

the correspondence mentioned “ Robert Watson and Co., ” they did in fact 
Ram Kanai . . 

Singh Deb m ean and were perfectly understood to nrean Robert Watson and Co 

Darpashaha Limited,” the fact of the incorporation of the Limited concern being well 

v * known, and that therefore the misdescription did not, under the ordinary 

Mathewson. j 

principle applicable to such matters, affect the validity of the sanction or of 

the patni lease. In this view it was unnecessary to decide as to the effect 

In law of the difference in the “ persona ” of the two descriptions. 

Held, also, that the sanction of the Commissioner in this case was not 

merely a sanction of a proposal to grant a patni. The proposal had been 

made ; it had been accepted ; a contract was accordingly completed on the 

subject, and it was that contract so completed that waf sanctioned. 

The patni lease stipulated for the payment of a salami or bonus, and 

the letter granting the sanction contained the clause, u provided the amount 

be paid before the end of March 1890. Some delay occurred owing to an 

exchange of views being necessary as to the actual wording of the draft 

patni, but the lease was finally settled by both parties, and the salami was 

paid on 25th June 1890 : — 

Held , that the lease would not afterwards have been open to a challenge 
to be made by the Deputy Commissioner himself, or for the Commissioner’s 
sanction to be withdrawn ; and a fortiori there was no ground for sustaining 
such a challenge when put forward long afterwards on behalf of the debtor’s 
successor by whom the suit was brought. 

Appeal No. 62 of 1913 from a judgment and decree 
(28th April 1910) of the High Court at Calcutta, which 
affirmed a judgment and decree (25th November 1907) 
of the Subordinate Judge of Manbhum, dismissing 
the suit. 

The plaintiff was the appellant to His Majesty in 
. Council. 

The only question for determination on this ap- 
peal was as to whether a patni lease, dated 29th June 
1890, granted by the manager of the Barabhum Encum- 
bered Estate appointed under Bengal Act VI of 1876 
was ultra vires and invalid. 

The plaintiff was the son and successor of Raja 
Brojokishore Singh Deb Darpashaha of Barabhum in 
the district of Manbhum, who on 27th February 1883 
borrowed Rs. 60,000 from Messrs. Robert Watson and 
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Co. on a mortgage* of his Barabhum Estate, and on 
tlie same day executed an ijara lease in their favour 
of the entire estate (except a small portion specified 
in the lease) for a term of 21 years at a rental of 
Rs. 20,000 (afterwards reduced to Rs. 19,000) per annum. Mathewson 
T he lease contained a condition that if during the 
term the Company should desire to take a patni or 
permanent lease of such portions of 84i villages in- 
cluded in the properties leased, as were treated as 
ghatwali lands, the Rajah would grant such patni at a 
rental of Rs. 4,500 per annum on payment of a salami 
of Rs. 30,000. 

On 8th March 1885, Messrs. Robert Watson and Co. 
having expressed a desire to have a patni lease as 
above it was granted to them by the Raja. The lease 
contained provisions (inter alia) vesting in the patni- 
dars all rights over minerals (subject to the rights of 
a Mr. Kenny which were specially provided for) and 
timber in and on the lands demised. 

On 6th March 1889, the Raja’s estate, which was 
then heavily encumbered, was at his request taken 
under the protection of Government in accordance 
with the provisions of the Chota Nagpur Encumbered 
Estates Act (Bengal. Act VI of 1876). 

On 26th May 1890, the firm of Messrs. Robert Wat- 
son, and Co. was converted into a Limited Lability 
Company, a formal conveyance being executed to effect 
that object. Both the Raja and the Deputy Commis- 
sioner (the manager of the Raja’s estate under the 
Act) had notice of this conversion. 

Difficulty was experienced in making arrangements 
for the liquidation of the Raja’s debts, and various 
proposals made by the Raja for the purpose were 
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patni lease should, be given to Messrs. Watson and Co. 
of the remaining portions (the lands not gliatwali) of 
the 8 villages at their then rental in consideration 
of a salami of Rs. 38,496. Though approved by the 
Commissioner, Messrs. Watson and Co. declined it on 
the ground that the terms were too onerous. They 
subsequently offered, however, to take the proposed 
patni lease if the salami was reduced to Rs. 80,000, 
and the Deputy Commissioner, on 6tli February 1890, 
reported this offer to the Commissioner and recom- 
mended its acceptance. 

In a letter of 20tli February 1890, the Commissioner 
sanctioned the grant of a patni lease in the following 
terms : — “ I have no desire to drive a hard bargain 
with Messrs. Watson and Co., and accordingly sanction 
the proposal to grant them a patni lease of the 84| 
villages excluded from the present patni, on payment 
of a premium of Rs. 80,000, provided the amount be 
paid before the end of March 1890. ” 

Negotiations took place as to the form of the lease, 
and the draft had to be altered and corrected more 
than once before it was finally settled ; and on 13th 
May 1890, the Deputy Commissioner reported to the 
Commissioner (in reference to a scheme he proposed 
for the settlement of the debts of the estate) that the 
salami had not been paid, but that the draft as altered 
and corrected had been sent to Messrs. Watson and Co. 
for their approval. The Commissioner approved the 
scheme, and the draft was thereupon finally settled by 
both parties, and on 25th June 1890 Messrs. Watson 
and Co. paid the salami , Rs. 30,000, to the manager. 

On 29th June 1890, the Deputy Commissioner in 
pursuance of the Commissioner’s sanction granted the 
patni lease now in suit to Messrs. Watson and Co., 
Limited. The rent reserved was Rs. 3,069-3-10, but 
except for this the provisions of the lease were 




" 









substantially the same as those contained in the former 1 916 
patni granted by the Raja himself. r am k ana1 

On 28th June 1890, however, the Raja presented a Deb 

petition to the Deputy Commissioner objecting to any v 
such arrangement being entered into mainly on the Mathewson 
grounds that the salami was insufficient, and that 
some of the villages included in the grant were held 
by khorposhdars of his family. The first objection 
was overruled by the Deputy Commissioner as mana- 
ger, and the second was settled by Messrs. Watson and 
Co. undertaking not to resume or enhance the quit- 
rent or cesses of the khorposh villages so long as the 
estate remained under Act VI of 1876. 

The Raja appealed to the Commissioner who, after 
going thoroughly into the whole matter, confirmed the 
grant, and an appeal to the Board of Revenue was 
dismissed, the Board of Revenue confirming the Com- 
missioner’s decision. 

Messrs. Watson and Co. and their successors there- 
after remained in possession of the properties in suit 
as patnidars ; and on loth April 1896 they conveyed 
all their rights therein to H. Mathewson the first 
respondent, and on 25th June 1906 the first respondent 
conveyed the same to the second respondent, the 
Midnapur Zamindari Co., Limited. 

The Raja died on 22nd July 1900, and was succeed- 
ed by Raja Ram Kanai Singh Deb Darpasliaha, the 
first appellant, who on 14th August 1906 (the Barabhum 
Estate having been released from the operations of 
Bengal Act VI of 1876 on 1st October 1905) instituted 
the suit which gave rise to the present appeal, claiming 
a declaration that the patni lease of 29th June 1890 
was void and inoperative on the ground so far as 
this appeal was concerned, that it had not been validly 
sanctioned by the Commissioner. 

The defence, so far as material, was that the patni 
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19 is lease had been duly sanctioned and was valid ; that 

RasTkanai the payment of the salami was not a condition prece- 
Singh Deb c lent to the grant of the lease : and that, if it were, 
Dabpashaha t j iat conc ]i t - LOn Pad been waived by subsequent agree- 

Mathewson. naent, and the conduct of the parties. 

The Subordinate Judge found that it appeared from 
the correspondence that the patni lease was in every 
way in accordance with the sanction of the Commis- 
sioner ; that Messrs. Robert Watson and Co. and Messrs. 
Robert Watson and Co., Limited, were in fact the same 
persons ; that as regards the time for payment of the 
salami stipulation was not of the essence of the 
contract, and that if it were it was waived, for it was 
clear that the Commissioner knew when the scheme 
was confirmed that the money had not been, paid, and 
that he refused to set aside the patni in the Raja’s 
appeal with full knowledge of the facts ; and that both 
the Commissioner and the Deputy Commissioner were 
well acquainted with the nature of a patni and did not 
believe or understand it to be a mere perpetuation of 
the ijara lease. In the result he held the patni lease 
was valid and binding, and further holding that the 
suit was barred by limitation, dismissed it with costs. 

An appeal to the High Court from that decision 
was heard by Woodroffe and Richardson J.J. who 
after holding that the suit was not barred by limitation 
* as decided by the Subordinate Judge, further decided 
that the sanction given by the Commissioner was 
sufficient to cover the patni granted by the Deputy 
Commissioner ; that it was not established that the 
ternls of the patni were unusual in character ; that it 
* must be assumed that the patni sanctioned by the 
Commissioner was not to be merely a perpetuation of 
the ijara lease ; that even assuming that the payment 
'> of the salami in terms of the Commissioner’s sanction 
constituted & condition precedent, it was waived by 
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tlie Commissioner ; that no ground had been made out 1915 
for saying that the sanction granted was invalid or ftA rV r 
that the patni lease was void or inoperative ; and that Singh Deb 
it was within the powers conferred by Bengal Act VI Darpashaha 
of 1876 and the rules made under it. The appeal was Mathewson 
accordingly dismissed with costs. 

After this appeal was filed, the estate of the appel- 
lant was again brought under the Chota Nagpur 
ncumbered Estates Act, and by an order of this Board 
dated 5th March 1914, Mr. S. R. Hignell, Deputy Com- 
missioner of Manbhum and manager under the Act, 
was added as an appellant. 

On this appeal, 

Upjohn K.C. and A. M. Dunne, tov the appellents, 
contended that at the date of the execution of the 
patni lease in suit there was no valid sanction for it • 
and at that date the Deputy Commissioner had no 
light or authority to execute the lease, and was not 
justified in doing so in the face of the Kaja’s objec- 
tions. Sanction of the Commissioner was necessary 
under the Chota Nagpur Encumbered Estates Act 
(Bengal Act VI of 1876, as amended by Act V of 1884) 
section 17, and rule 16 of the rules made under section 
19 of the Act. The sanction should have been given 
only when the document which contained the terms 
of the patni lease was ready for execution. [De Gruy- 
ther K.C. referred to Gulab Singh v. Gokuldcis (!) • 
the document need not be submitted to the Commis- 
sioner, and the sanction may be implied.] That was a 
decision on the construction of a different Act (The 
Central Provinces Government Wards Act (XVII of 

1885) section 18, the wording of which distinguished 

it from the present case. In that case the sanction 
was required of a permanent official, the Head of the 
(1) (1913) 1, L. II 40 Calc. 784 ; L. 11 . 40 I. A. 13 7. 
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Central Provinces Government who would not be 
expected to go into details. In tlxe present case it was 
the manager of the Encumbered Estates Act who had 
to obtain the sanction of the Commissioner. Reference 
was made to Act XVII of 1885, sections 1, 4, 17, 18, 25, 
and 30 ; Bengal Act VI of 1876, section 17 ; and the 
Manual of Wards’ Attached and Encumbered Estates 
(Ed. 1897 Calcutta), Part III, “ Encumbered Estates, ” 
pages 200, 202. Here also the Commissioner had only 
sanctioned the grant of the patni believing it to be a 
perpetuation of the ijara lease on the same terms, and 
on the condition that the salami should be paid by a 
certain date, whereas tlie patni granted included 
rights, especially in reference to khorposh or main- 
tenance grants, and the salami was not in fact paid 
until after the date fixed in the Commissioner’s letter 
of sanction. The Deputy Commissioner’, it was sub- 
mitted, had no power to waive the breach of what was 
a condition precedent attaching to the Commissioner’s 
sanction ; nor to revive a sanction which had lapsed. 
Again the patni lease as sanctioned was to a number of 
individuals, namely, Messrs. Robert Watson and Co. 
whereas the patni lease as granted was a lease to a 
Limited Company, namely, “ Messrs. Robert Watson 
and Co., ” Limited, which was far from being the same 
thing, being in fact a very important alteration in the 
grant, and one which made the sanction invalid. It 
did not authorise the grant to a Limited Company ; 

this change was never brought to the notice of the 
Commissioner. The Limited Company was incorporat- 
ed in 1887, but did not take the conveyance of the 
property until May 1890. The question of the identity 
of the patnidars was very material, since they would 
be liable for the due payment of the rent, and for the 
performance of the contract, even if assigned. Tlie 
Commissioner ought to have the terms of the patni 
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lease to be sanctioned or an abstract of them before 
him. All that he sanctioned was the proposal for the 
grant of a patni lease to be prepared and settled later. 
It was submitted, therefore, that the sanction of the 
Commissioner and the patni lease executed by the 
Deputy Commissioner were invalid, void, and inopera- 
tive. 

De Gruyther, K.Q., and Sir W. Garth, for the res- 
pondents, contended that for the reasons given in 
their judgments both the Courts in India had rightly 
decided that all the objections made to the validity of 
the sanction, and to the binding effect of the patni 
lease were unsustainable both in law and in fact. 
There was no question of the conversion of the ijara 
to a patni. All the terms of the patni lease were 
known to all the parties concerned, including the 
Commissioner, and he was well acquainted with all the 
details connected with the transaction. The respond- 
ents relied on the case of Gulab Singh v. Gokul Das 
(1). Time was not a condition precedent to obtaining 
the sanction. That Messrs. Robert Watson and Co. had 
been converted into a Limited Company was a well 
known fact. They had put in a petition in May 1889 
which was stated to be that of “ Messrs. Robert Watson 
and Co., Limited.” To call them “ Messrs. Watson and 
Co., ” was not really a misdescription, as it was under- 
stood by all concerned, that it referred to Messrs. 
Robert Watson and Co., Limited. The interests of the 
khorposhdars were not endangered in any way by 
the grant of the patni lease. 

Counsel was stopped by the Court, and 

Upjohn, K.C., called on to reply, referred to rule 16 
of the rules under Bengal Act VI of 1876, the true 
construction of which he contended was that the 


(1) (1913) I. L. It. 40 Calc. 784 ; L. R. 40 I. A. 1 17. 
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sanction should be given when the lease requiring 
sanction was complete. 

The judgment of their Lordships was delivered by 

Lord Shaw. This is an appeal from a judgment 
and decree of the High Court of Bengal, dated the 
28th April 1910, affirming a judgment and decree of 
the Subordinate Judge of Manbhum, dated the 25tli 
November 1907, dismissing the suit with costs. The 
main object of the suit was to obtain a declaration of 
the nullity of a putni lease, dated the 29th June 1890. 
The other demands in the plaint were consequential 
upon such a declaration of nullity being obtained. 
The only question argued in the appeal was whether 
the putni lease was ultra vires and invalid. 

The facts are briefly these. The first appellant, 
the plaintiff, is the son and successor of the late Raja 
Broja Kishore Singh Deb Darpashaha, the owner of the 
Barabhum estate. In 1883 the Raja borrowed Rs. 60,000 
from Messrs. Robert Watson and Company on a mort- 
gage of his estate, and on 27th February of that year 
he executed an ijara lease in their favour. This lease 
contained a condition that if the Company should 
desire to take a putni lease of such portions of 84i 
villages as were treated in the ijara as ghatwali lands, 
the Raja would grant such a putni on certain terms. 
On 8tli March 1885 this putni was granted. Four 
years thereafter, viz., on 6th March 1889, the affairs of 
the Raja being deeply embarrassed his estate was 
placed under the protection of Government by virtue 
of the Ohota Nagpur Encumbered Estates Act, 1876. 

There were apparently considerable difficulties in 
arranging for the liquidation of the debts. After 
negotiations it was agreed that the remaining portions 
excluded from Messrs. Watson and Company’s former 
putni lease should be demised to these creditors for a 
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sum of Rs. 30,000. Their Lordships have considered 
the documents and have no hesitation whatsoever in 
accepting the view that the true, and, in fact, only 
meaning of the transaction was that expressed in the 
Commissioner of Chota Nagpur’s letter of the 20th 
February 1890, in which he sanctioned “ the proposal 
to grant them a putni lease of the 84i villages excluded 
from the present putni.” 

The elements of the transaction being thus settled 
and the amount of the premium arranged, what 
remained to be done was to have the actual deed 
drawn up and executed. This was done. It has been 
argued before the Board that the putni lease which 
was sanctioned was to be a lease containing the terms 
of the ijara lease. The Board cannot assent. These 
two contracts are essentially different in character, 
the latter being of a temporary character, containing 
provisions and reservations suitable to a lease fora 
short duration. Their Lordships have no hesitation 
in accepting the judgment of the High Court which is 
thus expressed on this point : — 

u The fact that the Baja had granted a previous putni lease was known 
to the Commissioner, and was, in fact, referred to in his sanction. It is 
reasonable to assume that the Commissioner understood its character when 
he was asked to sanction a similar putni. It would have been inconvenient 
that the subsequent putni should be on any different terms from the first, 
because, as pointed out in the course of the correspondence, the proposed 
new putni was in respect of villages which were scattered about in the area 
covered by the earlier putni, and the object of the second putni was to round 
up the Estate. I do not think, therefore, that this ground has been made 
out.” 

Apart from tbe point just dealt with, the putni 
lease actually granted is now challenged. Tbe grounds 
of. challenge may be compendiously and conveniently 
stated as follows : — 

(i) It is said that the sanction was, upon a sound 
construction of the letter of 20th February 1890, 
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merely a sanction of a proposal to grant a putni 
Their Lordships think the objection to be trivial. 
This proposal had been made, it had been accepted, a 
contract was accordingly completed on the subject, 
and it was that contract so completed that was sanc- 
tioned. 

ft (ii) It was said that the sanction contained the 
clause “ provided that the amount be paid before the 
end of March 1890.” In the course of carrying out the 
bargain some delay, not very great, occurred. There 
was an exchange of views as to the actual wording of 
the draft putni, but therdocument was finally settled 
by both parties, and on the 25th June 1890 Messrs. 
Watson and Company paid the salami of Rs. 30,000 to 
the official manager of the estate, viz., the Deputy 
Commissioner. This being done, it does not appear 
to their Lordships that it would have been open there- 
after for a challenge to be made, even by the Deputy 
Commissioner himself, or for the Commissioner’s sanc- 
tion to have been withdrawn. A fortiori there appears 
no ground for sustaining such a challenge when put 
forward after a considerable lapse of years on behalf 
of the successor of the debtor. 

(iii) I he last objection is of a twofold character. 
It is urged that the sanction of the Commissioner, 
being a statutory requisite in virtue of the Chota 
Nagpur Encumbered Estates Act of 1876, of the rules 
thereunder, and of the Act of the Governor- General 
No. V of 1884, such sanction was not given to the 
final and actual putni lease itself. This depends upon 
a construction, especially, of Rule 16, which is in the 
following terms 

“The powers to lease under section 17 of the Act shall be subject 'to 
the following provision No lease shall be given for any term exceeding 
three years without the sanction of ttie Deputy Commissioner, or exceeding 
four years without the sanction of the Commissioner.” 


. ' : . 
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Upon this point their Lordships are of opinion that 
when it is affirmatively established that a transaction 
itself in all its essential particulars has obtained the 
sanction of the Commissioner, and when it is requisite 
that the transaction be carried into effect by the pre- 
paration of the appropriate deeds, a challenge merely 
on the ground that the document ultimately prepared 
had not been submitted for sanction cannot be sustain- 
ed. In administrative and departmental action it must 
necessarily be the case that formal details may have to 
be entered upon in order to carry into practical effect, 
and put into legal shape, the arrangement to which 
sanction was adhibited. The first head of this objec- 
tion accordingly fails. And it was further urged that 
in any view the transaction which was sanctioned was 
a transaction of a grant of a putni lease to Robert 
Watson and Company, in other words to a firm of 
individual men and not to Robert Watson and Com- 
pany, Limited, i.e., a different and incorporated persona- 
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This demands careful consideration. There is this to 
be said for the objection, that the persona in the latter 
case is different from the persona in the former, and 
that a change in the lessee or putnidar ought to be 
treated as a change in essentials. It may be added 
that a putni lease of land, an agreement of an 
important and wide-reaching character might demand 
separate consideration, and point to a different conclu- 
sion when this essential was altered. Questions might 
arise, and difficulties suggest themselves with regard 
to a limited company against whom legal remedies at 
law might not be the same as in the case of individuals, 
and public and administrative considerations might 
come into play operative either in the way of restric- 
tion or refusal on account of a change in persona in 
the lessee. In the opinion of their Lordships, it is not 
necessary to pronounce any judgment upon this point 
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in the present case. For their Lordships are of opinion 
that when the negotiators in the course of corre- 
spondence mentioned in their letters Robert Watson 
and Company, they didin fact mean and were perfectly 
understood to mean Robert Watson and Company, 
Limited, the fact of the incorporation of the limited 
concern being well-known; and, indeed, one of the 
principal documents of the case is the petition dated 
14th May 1889, being the petition of Messrs. Robert 
Watson and Company, Limited, filing the account of 
the money due to them. It may be true that the 
limited concern is a different one from the previous 
and unincorporated firm, but in the language of the 
judgment of the High Court : — 

“The misdescription does not, under the ordinary principle applicable to 
such matters, affect the validity of the sanction or the lease. Though there 
was such a misdescription, it is perfectly clear what was intended by the 
sanction, and that it was intended that the lease should be given and taken 
by the persons who are properly described as Messrs. Robert Watson & Co., 
Limited.'” 

A point: was taken to the effect that the putni 
transaction could not he held to have been ratified, 
seeing that it had not specifically taken into account 
the existence of khorposh or maintenance rights, over 
the property sold. These could in no view have 
been affected for the simple reason that the interests 
of third parties properly secured over the properties, 
were in no respect prejudiced. And as to the further 
point that in the event of the discontinuance of 
these rights a certain reversion would follow to the 
zemindar, their Lordships are of opinion that this 
reversionary right not being in fact embraced within 
the grant, no prejudice to any such right has occurred. 
The point accordingly fails. 

Their Lordships are of opinion that the judgments 
of the Courts below are correct, and they will humbly 
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advise His Majesty that the appeal be dismissed with 1915 
costs. tv'TTT 


J. Y. W. 


Appeal dismissed . 
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Solicitors for the appellants : Theodore Bell § Co. 
Solicitors for the respondents : Burton , Yeates & Hart. 

APPEAL FROM ORIGINAL CIVIL, 

Before Jenkins C.J., and Woodroffe J . 

KEDAR NATIl MITRA 


DINABANDHU SAHA/ 

Cheque, payment by — Effect of such payment— Part-payment — Limitation — 
Limitation Act {IX of 1908 ), s. 20 — Continuous account . 

If a cheque is delivered fco a payee by way of payment and is received 
as such, it operates as a payment subject to a condition subsequent that 
if upon due presentation the cheque is not paid, the original debt revives. 

Where such a cheque is signed by the debtor and paid in part-payment 
of the principal of a debt, the cheque being subsequently honoured, the 
proviso to s. 20 of the Limitation Act lias been complied with. 

Mackenzie v. Tiruvengadathan (1) distinguished. 

Where the dealings between two parties give rise to a continuous account 
the whole forms one cause of action. 

Bonsey v. Wordsworth (2) followed. 

Appeal by Kedar Nath Mitter, the defendant, 
against the judgment of Chaudhuri J. 

Between the 7th January 1903 and the 28th Sep- 
tember 1911, the plaintiffs sold and delivered to the 
defendant certain quantities of timber at certain rates, 
the aggregate price amounting to Rs. 9,997-7. Against 

•Appeal from Original Civil No. 42 of 1914, in suit No. 1167 of 1912. 

(1) (1886) I. L. R. 9 Mad. 271. (2) (1856) 18 C. B. 325, 334. 
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1915 these goods the defendant between the 5th April 1903 
Kedah Nath and 27th March 1912 made various part-payments 
Mxtba amounting in the aggregate to Rs. 6,289-13-6. 

Dinabandhtj This suit was instituted on the 21st December 1912 
Saha - for the balance of Rs. 3,707-9-6 together with the sum 
of Rs. 704-3 alleged to be due for interest. 

It was contended by the plaintiffs that they 
appropriated the earlier payments to the earlier debits 
and that inasmuch as the part payments with reference 
to the later debits were made by means of cheques 
drawn and signed by the defendant or his agent, the 
whole of the amount in suit was within the period 
allowed by the Law of Limitation. 

It was contended by the defendant that the 
plaintiff’s claim for the price of goods supplied to 
him, prior and up to the 16th December 1909, was 
barred by the Law of Limitation : the defendant 
admitted liability to the extent of Rs. 2,490-9-3 in 
respect of the goods supplied to him, on and from the 
24th December 1909, and brought that sum into Court. 

The main question in issue was whether a cheque 
given in part-payment of principal came within the 
purview of the proviso to section 20 of the Limitation 
Act. 

The suit came on for hearing before Chaudhuri J., 
and on the 16th March 1914 his Lordship disallowed 
the plaintiffs’ claim for interest and passed a decree 
in their favour for the sum of Rs. 3,707-9-6, observing 
as follows : — 

“This is a suit for the recovery of a certain sum of money claimed to be 
due for the price of timber sold by the plaintiffs to the defendant, including 
a Bum for interest. The facts of this case are not disputed, except with 
regard to the agreement for payment of interest. The plaintiffs annex 
io the plaint a statement of the goods sold and of the payments received, 
d here is no dispute as regards them. The defendant however says that 
there was no agreement for payment of interest as alleged in the plaint, 
ami also relies on the Statute of Limitations in respect of the price of 
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goods sold between Asar 1314 B. S. up to the 1st Pons 1316. This portion 1915 
of the claim is said to be barred. There was undoubtedly an adjustment of ^ t 
accounts, on the 29th Cliaitra 1313, corresponding to the 12th April K it rtj^ ^ H 
1907. Payments on account, however, continued to be made by the defend- v. 
ant by cheques, which, 1 find, was the defendant’s ordinary method of ^nabandhit 
payment, up to Cliaitra 1318. I am excluding from this payments of aha. 
small sums of money on the New khata day. On the adjustment 
mentioned about Rs. G50 was found due by the defendant. This 
amount was paid in instalments, beginning from, the 12th April 1907 
up to 1st October 1908. There are therefore two questions to deter- 
mine, namely (1) Was there any such agreement for payment of 
interest as alleged by the plaintiffs ? (2) Is the claim between Asar 1314 
and the 1st Pous 1316 barred by the Statute of Limitations ; that is to 
say, do the payments by cheques operate in favour of the plaintiffs under 
the provisions of section 20 of the Limitation Act and keep alive his claim 

for the price of the goods supplied during this period ? ” 

“ The next point is as regards the question of Limitation. Payments 
were admittedly made by cheques as alleged by the plaintiffs, and the ques- 
tion tor my determination is whether a person drawing a cheque in favour 
of his creditor, by the fact of drawing such a cheque can be said to be 
making a payment, the fact of which appears in his handwriting. Now so 
far as the word u payment ” is concerned, Lord Campbell in construing 9 
Geo. IV. C. 14 Section 1, held that the word 11 payment ” was used by the 
Legislature in a popular sense and cited Justice Maule’s dictum in the case 
of Maillard v. Duke of Argyle (1) “ Payment is not a technical word. It 
has been imported into law proceedings from the exchange and not from law 
treatises. So far as the Contract Act is concerned payments may be made 
in various ways. See section 50 of the Contract Act and the illustrations- 
It was held in Sukhamoni Chowdhurani v. Ishan Chandra Roy (2), that 
there was no particular mode or form of payment which was specified in 
the Limitation Act, that there were many modes in which payments might 
be made. In Kariyappa v. Rachapa (3) it was held that a settlement of 
account was a payment. The question is whether a cheque so drawn, paid 
and honoured, can be considered a payment and if it is a payment, does 
the fact of the payment appear in the handwriting of the debtor. I 
would not have entertained much doubt about this point, had it not been for 
the decision of a very eminent Judge in Madras in Mackenzie v. Tiruoen- 
gadathan (4), where it was held that a cheque was only an order for pay- 
ment, that it did not evidence any payment at all, nor did it shew for what 


(1) (1843) 6 Man. & Gr. 40. 

(2) (1898) L. R. 25 1. A. 95, 101. 


(3) (1900) I. L. R. 24 Bom. 493. 

(4) (1886) I. L. R. 9 Mad. 271. 
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purpose the payment was made. This ease, I find, was considered by this 
Court in Mandardhar A itch v. Secretary of State (1), where Mr. Justice 
Banerji said that he was not prepared to go quite so far as the Madras case 
did. So far as the payment by cheque is concerned, it has been held in a 
great many cases to be a payment when the cheque is honoured. In Currie 
v. Misa (2) it was held that a security of that character was taken as money’s 
worth. In Irving v. Veitck (3) it was held that the date of payment by a 
bill drawn is the date of the delivery of the bill by the debtor, not the 
time of its payment. In various cases it was considered to be a conditional 
payment in the event of its being dishonoured. I will only refer to 
the case of Turney v. Dodwell (4) in this connection. I considered 
that a cheque drawn by a debtor in favour of his creditor specifying 
the amount to be paid which is in part of the claim then outstanding 
against him is a payment — the fact of which appears in the handwriting 
of the debtor, and therefore, I will allow the plaintiffs’ claim to the extent 
of Rs. 3,707-9-6, the amount of principal with interest at 6 per cent, on 
decree and costs on scale No. II, 6 per cent, on the amount pending suit. 
Interest will cease to run on the amount paid into Court from the date of 
such payment. 

From this judgment the defendant, Kedar Nath 
Mitra, appealed. 

Mr. S. R. Das (with him Mr. Rasul), for the 
appellant. The claim of the plaintiffs for the price of 
goods prior and up to three years previous to the 
institution of the suit, was barred by the Law of 
Limitation. A cheque drawn by the debtor in favour 
of the creditor is not a payment — it is only an order 
for payment, and does not evidence the factum of 
payment : it would not support a plea of satisfaction : 
in any event the cheque could not be said to be a 
payment in the handwriting of the defendant ; it was 
the Bank that made the payment : Maher v. Maher (5), 
Mylan v. Ann tvi Madan (6), Mackenzie v. Tiruven- 
gadathan (7), Mandahar Aitch v. Secretary of State 

0) (1901) 6 C. W. N. 218. (4) (1854) 3 E. & B. 133. 

(2) (1875) L. It. 10 Ex. 153, 164. (5) (1867) L. R. 2 Excli. 153. 

(3) (1837) 3 M. & W. 90. (6) (1905) I. h. R. 29 Mad. 234. 

(7) (1886)1. L. R. 9 Mad. 271. 
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for India (1), Ram Chandar v. Chandi Prasad (2). 1915 

The coarse of transactions between the parties did not kebarNath 
constitute one account : each item constituted a Mitra 
separate contract. A tradesman can bring as many Dinabanmu 
suits as there are items in his account : Satcourie Saha- 
Singh v. Kristo Bangal (3). 

Mr. Zorcib (with him Mr. B. L. Mitter ), for the 
respondent. A cheque is payment and operates as 
extinguishment of a debt, unless dishonoured : Marreco 
v. Richardson (4), In re Boswell (5), and Felix Hadley 
8f Co. v. Hadley (6). In the present case the cheques 
were honoured : hence it must be taken that payment 
was made on the dates the cheques were made over by 
the defendant and accepted by the plaintiffs. It is 
obvious the person making the payment was the 
defendant, and his signature to the cheques complies 
with the proviso to section 20 of the Limitation Act. 

The dictum in Mackenzie v. Tiruvengadathan (7) 
is obiter and erroneous. There was one running 
account and the payments by cheques were part 
payments on account and so saved limitation : Walker 
v. Butler (8), Irving v. Veitch (9). 

Mr. Das, in reply, referred to Garden v. Bruce (10) 
and s. 01 of the Contract Act. 

Jenkins C.J. The only question that arises on 
this appeal is whether a cheque given in part-pay- 
ment of principal is sufficient to take the case out 
of the Indian Statute of Limitation having regard to 
the terms of section 20 of that Act. 

The facts are not in dispute. And if the cheque 


(1) (1901)6 0. W. N 218. 

(2) (1897) I. L. R. 19 All. 307. 

(3) (1869) 11 W. R. 529. 

(4) [1908] 2 K. B. 584. 

(5) [1906] 2 Ch. 359, 366. 


(6) [1898] 2 Cli. 680. 

(7) (1886) 1. L. R. 9 Mad. 271. 

(8) (1856) 6 E. & B. 506. 

(9) (1837) 3 M. & W. 90. 

(10) (1868) 37 L. J. 0. P. 112. 
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1915 is sufficient for the purpose of section 20 then this 
Kedab Nath appeal must fail. 

Mitka It seems to me clear that if a cheque be delivered 
Dinabandhd to a payee by way of payment and is received as such 

Saha ' Oy him it operates as payment and is an extinguish- 
JenkwsO.j. ment to that extent of the debt, though this is no 
doubt subject to a condition subsequent that if upon 
due presentation the cheque is not paid the original 
debt revives. There is no suggestion in this case 
that the cheque upon presentation was not paid. In 
fact, it was, and so there was payment in the fullest 
sense of the term and thus a part of the principal of 
the debt has, before expiration of the prescribed 
period, been paid by the debtor to the creditor. 

Then it is said that the proviso to the section has 
not been complied with. That proviso is that in the 
case of a part-payment of the principal of a debt 
the fact of the payment must appear in the hand- 
writing of the person making the same. If I am 
right in the view that the cheque actually was a 
payment the very payment was in the handwriting 
of the person making the same. I cannot for a 
moment suppose that this proviso was inserted as a 
sort of a trap to enable debtors to escape from the 
result of what they have done, and yet that would 
^ be the practical result of the argument advanced on 
behalf of the appellant. It seems to me that the 
words of the Act are amply satisfied by the circum- 
stances of this case and I say this notwithstanding 
the decision in the case of Mackenzie v. Tiruvengada- 
tlian (1), which is capable of distinction from the 
present. 

A point was made before us as to the appropriation 
of payment and the nature of the plaintiff’s claim. 
This has not been made a ground of appeal. But 
0) (1886) I. L. R. 9 Mad. 271. 
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even If it had been, it seems to me that it is value- 1915 
less. It rests upon the supposition that where, as kedab Hath 
here, there is a continuous account there is a separate Mitba 
cause of action in respect of each item. That seems Dinabandhu 
to me to be quite opposed to the true character of Saha. 
such accounts. In Bonsey v. Wordsworth (I), it was Jenkins C.j. 
said, on the strength of the previous authorities, that 
“ where a tradesman has a bill against a party for 
any amount in which the items are so connected 
together that it appears that the dealing is not 
intended to terminate with one contract, but to be 
continuous, so that one item, if not paid, shall be 
united with another and form one continuous demand, 
the whole together forms but one cause of action and 
cannot be divided.” 

In my opinion the learned Judge was right in the 
conclusion at which he arrived. This appeal is dis- 
missed with costs. 


WoodroffeJ. I agree. 


Appeal dismissed. 


Attorney for the appellant : H. N. Datta. 
Attorney for the respondent: W. G. Rose. 
, c. 

(1) (1856) 18 C. B. 325, 334. 
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Before Jenhins C.J., and Woodroffe J. 

PATIRAM BANERJEE 

v. 

KANKNARRAH Co., Ld.* 

Sale of Goods— Bought and sold notes— u Bought by your order and for 
your account from our principals Principal and Agent— Personal 
liability of broker— Contract Act (IX of IS 72), s. 230 (2)— Broker, an 
intermediary — Contract of employment — A ward. 

Where a broker signed and sent to a party a bought note in the follow- 
ing terms : “ We have this day bought by your order and for your account 

from our principals .... 250 bales of jute (name) 

Brokers,” and a corresponding sold note was signed and sent by the broker 
to another party, the names of the principals being disclosed to each other, 
by the broker, at a subsequent date : — 

Held, in proceedings taken by the buyer, that the broker was merely 
an intermediary and not an agent for sale, and was not liable under section 
230 (2) of the Contract Act. The contract (if any) between the broker and 
the buyer was a contract of employment, the employment being to nego- 
tiate, and not to sell, on behalf of another. 

Southwell v. Bowditch (1) followed. 

Gubboy v. Avetoom (2) distinguished. 

Appeal by the plaintiff, Patiram Banerjee, from 
tlie judgment of Chitty J. 

This appeal arose out of a suit brought by the 
plaintiff to set aside an award made under the rules 
of the Bengal Chamber of Commerce, and in the 
alternative for an indemnity. 

On the 2nd June 1913, the plaintiff Patiram Baner- 
jee in his firm-name of S. N. Banerjee & Co., put 

Appeal from Original Civil, No. 69 of 1914, in Suit No. 265 of 1914 
(1) (1876) L. K. 1 C. P. 374. (2) (1890) I. L. 11. 17 Calc 449. 
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through a contract between the Kanknarrah Jute 1915 
Mills Oo., LcL, and K. D. Shaha tor the purchase and patiram 
sale of 250 bales of jute the shipment to be in Sept- Banerjee 
ember 1913. The bought note was addressed and sent kanknarrah 
to Messrs. Jardine Skinner & Go., Agents, Kanknarrah Co, > Ld - 
Jute Mills Co., Ld. It was in the following terms: — 

“ No. D/2382. 

Indian Jute Manufacturers 1 Association. 

Jute Contract. 

Calcutta , 2nd June 1913. 

Messrs. Jardine Skinner & Co*, 

.Agents, Kankiuarrah Jute Mills Co., Ld. 

Dear Sirs, 

We have this day bought by your order and for your account from 
our Principals — 

Crop 1913-1914. Two hundred and fifty kutcha bales of 

Dacca Dt. &/or Mymensingh district Jute 
Dacca Dt. &/ or each bale weighing* about 31- rads. 

Myinensingh Dt. of the mark assortment and quality as per 

3s margin and in sound dry storing condition 

at Rupees ten only. 

250 B/S. per Calcutta Bazar Maund delivered free at 

buyer’s Mill’s Ghat by Rail &/or Steamer. 

3's @ Rs. 10 per Weight, guaranteed at buyer’s Mill Kanki- 

C. B. M. Landed narrah Jute Mills. 

Guaranteed to yi eld Shipment within September 1 913 to Kanki- 

after cutting narrah Jute Mills, 

good Hessian Warp 

70°/ o * J Sacking Warp. Insurance by seller with buyer’s agency. 

Reimbursement draw on buyers against 
°/o good Hessian Warp shipping documents. 

°/o „ Sacking Warp Arbitration.— Any dispute arising out of 

this contract shall be referred to the arbi- 
tration of the Bengal Chamber of Commerce 
whose decision shall be accepted as final and 
binding on both parties to this contract. 

Yours faithfully, 

(Sd.) S. N. Barmerjee & Co., 

■ Brokers 

A corresponding sold note was addressed and sent 
to Babu K. D. Shaha on the same date. 
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On the 16th September, the plaintiff wrote two 
letters declaring Messrs. Jawline Skinner & Co., 
Agents, Kanknarrah Co., Ld. on the one hand, and 
Baba K. D. Shaba on the other, his principals in 
the contract, with a request to each party thenceforth 
to deal with the other party direct. On the 17th 
September Messrs. Jardine Skinner & Co. replied 
to the plaintiff in these terms : “ We do not agree to 
accept your principal’s name under this contract. The 
contract must therefore stand as originally made 
out. ' On the 29th September Messrs. Jardine Skinner 
& Co. called on the plaintiff to hand them at once 
the documents for 250 bales jute due on 30th Septem- 
bei under the contract, and offering to hand him cash 
in exchange for documents, and on the 30th September 
the plaintiff replied requesting them to ask the seller 
direct for the jute under the contract. On the 3rd 
October Messrs. Jardine Skinner & Co., replied that 
they had applied to him (the plaintiff) direct for the 
delivery of the September portion of the contract, and 
that they did not recognise his sellers and could have 
no dealings with them, and asked him further to note 
that as he had not applied for extension of delivery, 
a bill for the difference would be made against him' 
On the same day the plaintiff appears to have inti- 
mated to K. D. Shaha for the first time, that Messrs. 

* aiv ^ ae kk inner would not accept him as the principal 
under the contract, and on the 4th October he further 
wrote to K. D. Shaha asking him to note that as he 
(Shaha) had not applied for any extension for delivery 
of the September portion 250 bales his (the plaintiffs’) 
bill for the difference would be submitted in due course. 

On the 23rd October 1913, under cover of a letter 
addressed to S. N. Banerjee & Co.’s Principals, Messrs. 

. ardme- Skinner & Co., presented their bill for the 
sum of Rs. 4,593-12, as “ the market difference on the 
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jute” on the 30th September. On the 25tli October, 1915 
the plaintiff presented his bill for the difference to Pa ~ m 

Babu K. D. Shaha. Banerjee 

V, 

On the 4th November, the Kankaarrah Co., Lcl. Kanknarrah 
called upon the plaintiff to pay the sum of Rs. 4,593-12, Co; ’ Ld ' 
and on his failing to do so, they applied to the 
Bengal Chamber of Commerce for the appointment of 
arbitrators. Notice of the application for arbitration 
was duly sent to the plaintiff by the Registrar of the 
Bengal Chamber of Commerce. After two applica- 
tions for time, the plaintiff repudiated the jurisdiction 
of the Chamber of Commerce and the arbitrators 
appointed by it, and refused to appear. Nor did Babu 
K. D. Shaha appear before the Tribunal. The arbitra- 
tors, however, proceeded with the arbitration and 
made their award, directing the plaintiff to pay 
Messrs. Jardine Skinner & Co., Managing Agents, 
Kanknarrah Co., Ld. the sum of Rs. 4,593-12 as. as the 
market difference on the due date of the contract and 
the sum of Rs. 197 as the costs of the arbitration. 

Thereupon the plaintiff instituted the present 
action, to set aside the award joining as defendants 
Jardine Skinner & Co., the Kanknarrah Co., Ld. and 
K. D. Shaha. The grounds alleged in the plaint were, 
inter alia , (i) the plaintiff was not a party to the 
contract and there was no agreement by him authoris- 
ing either party to refer claims against him to arbitra- 
tion and no submission by him, . . . . (v) the dis- 
pute if any was between the Kanknarrah Co., Ld. and 
the plaintiff and not between the plaintiff and Jardine 
Skinner & Co., and (vi) that there was no evidence of 
authority of Jardine Skinner & Co. to refer the dis- 
pute of Kanknarrah Co., to arbitration. 

The plaintiff further prayed that in case the award 
be held to be valid the defendant K. D. Shaha may be 
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1916 declared liable to indemnify him in respect of the 
Patiram claims made against him. 

Bani.hjee The salt came on for hearing before Ohitty J. 
Kanknahrah On the 6th August 1914, his Lordship dismissed the 
0- > n - suit against all the defendants. So far as Jardine 
Skinner & Co., were concerned, his Lordship held 
that they were acting merely in their capacity as 
Managing Agents of the Kanknarrah Co., Ld. So far as 
the other defendants were concerned, his Lordship’s 
judgment was as follows 

“ So far as plaintiffs case against tlie Kankinarrah Co., Ld. is 
concerned, it was argued tliat the contract and arbitration were not with 
ttiat company at all, but with Messrs. Jardine Skinner and Co. With 
that I have already dealt. There can be no doubt whatever that the 
contract was one between the company and tiie seller, and that Messrs. 
Jardine Skinner & Co. were merely the Managing Agents carrying on the 
business of the company and working on its behalf. The company is a 
limited company and such matters would he naturally transacted by its 
Managing Agents. Then it is argued that the plaintiff did not submit to 
arbitration as between himself and the Kankinarrah Co., Ld. That appears 
to me to turn on the question of the plaintiffs liability under the contract. 

By section 230 of the Indian Contract Act in the absence of any contract 
to that effect an agent cannot personally enforce contracts entered into by 

him on behalf of his principal nor is Ire personally bound by them. Such a 
contract is presumed to exist in certain circumstances, one of which is 
when the agent has not disclosed the name of his principal. Here he did 
not at first disclose the name of his principal and it would be presumed 
that the contract was, if necessary enforceable against him. He did 
however, at a later stage disclose the name of K. D. Shaba as his principal 
and the Kankinarrah & Co., Ld. through Messrs. Jardine Skinner & Co* 
declined to accept that person as seller. Now the obvious course for the 
plaintiff was to have told both the company and K. D. Shaba that as the 
company would not recognize K. D. Shaba as principal there could not be 
any contract between them. If he had done that, there was no answer 
and he clearly could net have been made liable in any way. The plaintiff 
however did not take this course. He did not even inform K. D. Sh ^ of 
wimt Messrs. Jardine Skinner & Co., had said until 3rd October, when the 
for performance had gone by. He accepted the position which they 
proposed m their letter of 17tM5eptember that the contract should stand 
as it was, namely with himself as broker and an undisclosed principal He 



VOL. XLII.] CALCUTTA SERIES. 


would, therefore, be liable to the undisclosed principal The question is 
raised, whether that covers the clause referring to arbitration ? It is. a nice 
point and so far as I know is not covered by authority* I have no 
recollection of its ever arising before but it appears to me that if the 
contract is enforceable against the broker as though he were a principal, ^ 
it must necessarily follow that it is enforceable in its entirety and as he is 
entitled to the benefit of any clause in his favour, so also is he liable for 
any obligations which may be thrown upon him. He becomes for the 
purposes of the contract a party to the contract and I think that he must be 
taken to be bound by the clause which accepts the arbitration of the Bengal 
Chamber of Commerce and agrees to take the decision of that Tribunal 
as binding. The plaintiff in clause 10 of his plaint has put forward a 
number of grounds for setting aside the award, but the 2nd, 3rd and 4th 
grounds have not in any way been pressed. With the 1st, 5th and 6th 
grounds I have dealt. It follows, therefore that, so far as the Kankinarrah 
Co., Ltd. is concerned, the award must be held to be valid and binding 
on the plaintiff and cannot be set aside. Then there is the question 
whether the plaintiff has any claim to be indemnified by K. D. Shaha against 
the award, which stands against the plaintiff as a decree of this Court 
I do not think that he has any present case against K. D. Shaha for two 
reasons. In the first place he accepted the position that Messrs. Jardine 
Skinner & Co., for the Kankinnarrah Co., Ld. would not accept K. D. Shaha 
as a contracting party, and at the same time he appears to have regarded 
Iv. D. Shaha as a principal,. contracting party with himself. That is clear 
from his letters of 30th September and 2 5th October 1913 and by the fact 
that he billed K. D. Shaha as liable to him for non-delivery of the jute. 
If that be so it is obvious that he cannot now proceed against him as a 
principal for whose default the broker has been made liable. The second 
reason is that the plaintiff has not yet paid anything to the Kankinarrah 
Co., Ld. and cannot therefore ask K. D. Shaha to indemnify him in any 
particular amount. Mr. Pugh in reply for the plaintiff insisted very much 
on the principles laid down in Wilmershanson v. Gullick (1) I do not 
wish to appear as in any way dissenting from the correctness of that 
decision or of the various decisions which Mr. Justice Wright there 
reviewed. It appears to me that the facts there are totally different from 
the facts of this case. Here, moreover, we have the Contract Act which 
is perfectly plain. If this be regarded as an ordinary case of guarantee 
then by section 145 the surety is only entitled to recover from the 
principal debtor whatever sum he lias rightfully paid on the guarantee, 
but not sums which he has paid wrongfully. Under Section 222 of the 


Patiram 

•Banerj.be 

v. 

iANKNARRAE 

Co., Ld, 


(l) [1893] 2 Ch. 514. 


INDIAN LAW REPORTS. [VOL. XLII. 


Go., Ld. 


1915 same Act the employer of an agent is bound to indemnify him against the 
consequences of all lawful acts done by such agent in exercise of the 

Patiram 

Banerjee authority conferred upon him. It may be doubted whether the plaintiff and 
v. Iv. D. Shaha any longer stood in the position of agent and employer having 

Kanknarrah re g ar d .to the line which the plaintiff took up ; but even supposing it were 
*’ * so then K. U. Shalia would only be bound to indemnify the plaintiff against 

the consequences of his acts. We do not yet know what the consequences 
may be. It may possibly be that the plaintiff may compromise the case 
with the Ivankinarrah Co., Ld. and have to pay very much less or even 
nothing at all, in respect of this award. It would obviously be premature 
in this case to pass a prospective decree against K. D. Shaba for payment 
of such sum as the plaintiff may have to pay to the Kaukinarrah Co., 
Ld. For these reasons I think the suit fails agaiust all the defendants 
a/ul it must be dismissed with costs on scale No. 2.” 

From this judgment the plaintiff, Patiram Banner- 
jee, appealed. Messrs. Jardine Skinner & Co. were 
not made respondents in the appeal. 


ill 11 

fPJ|l .If f|f 
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Ilf fi 


Mr. Sircar (with him Mr. J. N. Sinha), for the 
appellant. The award should be set aside on two 
grounds : (i) the plaintiff was not a party to the 
contract of the 2nd June 1913; and (ii) the arbitration 
clause in the contract did not refer to him. The 
parties to the contract were K. D. Shaha, the sellers, 
and Jardine Skinner as agents for the Kanknarrah 
Co. Ld., the buyers. Patiram Banerjee was merely the 
broker in the transaction. Not only the bought 
note was signed by the plaintiff as broker, but the 
note ran “bought from oar principals.” Jardine 
Skinner’s letter dated the 23rd October enclosing their 
bill, was addressed to “ S. N. Banerjee & Co.’s prin- 
cipals,” clearly recognising the plaintiff’s position as a 
mere broker. Section 230 of the Contract Act cannot 
apply to the circumstances of this case, where the 
broker is the common agent of both parties : otherwise 
that section read with section 222 would reduce the 
position to an absurdity, namely that the Kanknarrah 
Co., could claim a sum from the plaintiff under s. 23 0 
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* and would have to indemnify him in the same 

sum under s. 222. : Section 230 sub-el. (2) merely 
speaks of a presumption arising. The language of the 
contract taken as a whole rebuts such a presumption. 

■ The only way the plaintiff can be made liable under 

section 230 is on the hypothesis that section 230 is a 
departure from the English law. All that Gabboy v. 
Avetoom 11) decided was that the expression “A. T. 
Avetoom for principal ’’ did not rebut the presumption. 
That the presumption can be rebutted is clear from 
Soopromonian Getty v. Heilgers (2). The presumption 
would be rebutted by the terms of the contract. 

The question is did the plaintiff intend to contract 
as a principal, and did the Mills ever think he was 
doing so. The Mills knew perfectly well the plaintiff 
j was not acting as principal. 

[Jenkins C.J. Does the “ disclosure ” contemplated 
by section 230 mean disclosure at the time the contract 
is made, or before enforcement ?] 

[Woodroffe J. If this was not a, case of undis- 
closed principal on June 2nd, could "it become a case 
of a disclosed principal in September ?] 

Both sub-clauses (2) and (3) of section 23 ) contem- 
plate that the principal should be disclosed before the 
completion of the contract : Lakshmandas v. Anna( 3). 
The presumption does not arise, if disclosure is made 
subsequent to the contract. 

[Jenkins O.J. It would appear this is not a case 
of undisclosed principal, but the case of a contract of 
j employment.] 

Yes : the plaintiff did not enter into the contract 
as an agent. The contract was between the buyer 
I and seller. 


1915 

Patiram 

Banerjre 

Kan KN AREA H 
Co., Ld; 


! 
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Section 230 reproduces the English Law and is not 
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1915 in variance with, it: Hasonbhoy Vis ram v. Clapham 
(1). Oil the English authorities the plaintiff is not 
liable. Fleet v. Murton (2) which is cited in Gubboy 
Kanknarrah v. Aveloom (3) turned on a question of usage, and 
Co., Ld. was wrongly applied in that case. The present case 
is governed by Southwell v. Bowditch (1): see Mackin- 
non Mackenzie Co. v. Lang , Moir §■ Co. (o). 

If it be held that the plaintiff was liable under the 
contract, it is submitted, in any event, he would not 
be bound by the arbitration clause, and hence the 
award must be set aside : Piercy v. Young (6). If the 
broker is to be held to come within the expression 
41 both parties” in the arbitration clause, the effect 
would be that there may result three independent 
arbitrations. Lastly, if the plaintiff is held to be bound 
by the award, K. D. Shaha should be ordered to 
indemnify him: see section 222, Contract Act, and 
Lacey v. Hill (7). 

Mr. Avetoom (with him Mr. McNair), for the 
Kanknarrah Co., Ld., the respondents. This is a case of 
undisclosed principal within the meaning of section 
230 (2) of the Contract Act and the plaintiff is liable 
under the contract and bound by the award. The test 
is— to whom was credit given? It cannot be con- 
tended the Kanknarrah Co., gave credit to an unknown 
party. Who is to give the company delivery ? If no 
disclosure at all had been made, it is submitted that 
both on the English and Indian authorities, the 
plaintiff would have been liable on the contract. By 
the letter of the 17th September the Company made it 
clear that they looked to the plaintiff to perform the 
contract. Patiram on his side made claims on Shaha 


Patiram 

Banerjee 


(1) (1882) I. L. R. 7 Bom. 51, 65. 

(2) (1871) L. R. 7 Q. B. 126. 

(3) (1890) I.L.R. 17 Calc. 449. 
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equivalent to those made on him. The whole English 1915 
Law on the point is set out in Benjamin on Sale 5th p AT11U5I 

edition page 256 : see Hutcheson v. Eaton (1). The Banerjee 

present case is covered by the ruling in Gubboy v. kanknarrah 
Avetoom (2) : see also Sooprornonian Setty v. Heilgers bo., Ld - 
( 3 ). 

[Jenkins C.J. In the present case the broker was 
not an agent to sell but merely an intermediary. The 
ruling in Guhhoy v. Avetoom (2) turned on the con- 
struction put on the words “ A. T. Avetoom for prin- 
cipal.”] 

By not disclosing the name of the principal the 
broker increased his liability and incurred that of a j 

principal : Parker v. Winloiv (4). The principal must jj 

be disclosed at the time the contract is made : section ! 

92 of Evidence Act would prevent subsequent dis- 
closure : Sooprornonian Setty v. Heilgers (3). In f 

Ramji Das v. Janki Das (5), it was held that if in fact j 

there was a principal though undisclosed, s. 230 (2) ] 

would apply. j 

[Jenkins C.J. That case doe3 not throw any light 
on the question whether Patiram was a mere negotiator i 

or an agent to sell. If he was an agent, section 230 
would apply, if only a negotiator, it would not. Refers j 

to Paul Beier v. Chotalal Javerdas (6).] | 

If the plaintiff is deemed to be a party to the j 

contract, the arbitration clause must apply to him. 

Mr. Sircar , in reply. In Gadd v. Houghton (7) 
where Parker v. WinlowA) was cited, it was held that 
the broker was not liable. In Gubboy v. Avetoom( 2), j 

there was nothing to show that at the date of the j 

contract there was in fact a principal: see also 
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K eighty Maxsted § Co. v. Durant (1). A distinction 
is to be drawn between the position of broker and that 
of an agent : Adams v. Hall (2). 

The terms of the contract as a whole must be con- 
sidered : Glover v. Langford (3). The terms of each 
contract must be considered on their own merits and 
not with reference to similar contracts : Bristol Water 
Works Co. v. Wren (4), amplifying the ruling of 
Jessel M. R. in Southwell v. Boivditch (5). 

Mr. S. R. Das (with him Mr. P . R. Das), for K. D. 
Shaba, the respondent. The plaintiff was not my agent 
to sell : if he has acted as principal, it was not my 
contract and I am not liable. If even he was my agent 
to sell, I am not liable to indemnify him for all 
consequences — there was no default on my part : 
Halhronn v. International Horse Agency and 
Exchange Ld. (6). Lastly the plaintiff did not take 
the necessary steps to protect my interests. 

Cur. ado. vult. 


Jenkins C.J. The plaintiff carries on business as 
a jute-broker under the name of S. N. Banerjee and 
Co. He has brought this suit for a declaration that 
an award dated the 14th February 1914 is invalid and 
inoperative, and for consequential relief. In the alter, 
native he seeks a decree for indemnity. 

This award professes to have been made on a dis- 
pute between Messrs. Jardiue Skinner and Co., Mana- 
ging Agents Kanknarrah Co., Ld. and Messrs. S. N. 
Banerjee and Co., with reference to a claim for damages 
for non-delivery of 250 bales jute bought and sold 
under contract No. D/2382 of 2nd June 1913. 


(1) [1901] A. C. 240.244. 
(1877) 37 L. T. R. 70. 


(4) (1885) 15 Q. B. D. 637, 645. 

(5) (187 G) L. R. 1 0. P. D. 374, 378. 
1 II. B. 270. 
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The bought note was in these terms : — 

“ No, D/2382. 

Indian Jute Manufacturers’ Association 

Jute Contract. 

Calcutta , 2nd June 19 IS. 

Messrs. Jardine Skinner & Co., 

Agents, Kanknarrah Jute Mills Co., Ld. 

Dear Sirs, 

We have this day bought by your order and for your account from our 
Principals. 

(Here follows a description of the jute and provisions not material at 
this stage.) * 

Arbitration — Any dispute arising out of this contract shall be referred 
to the arbitration of the Bengal Chambers of Commerce, whose decision 
shall be accepted as final and binding on both parties to this contract. 

Yours faithfully, 

(Sd.) S. N. Banerjee & Co. 

Brokers 

A corresponding sold note was sent to Baba 
K. D. Shalia on the same date. 

On the lfith September 1913, S. N. Banerjee & 
Co., by letter declared Messrs. Jardine Skinner & Co.. 
Agents, Kanknarrah Co., Ld. on the one hand, and 
Babu K. D. Shalia on the other, their principal. 

On the 17tli September Messrs. Jardine Skinner 
& Co., replied to Messrs. S N. Banerjee & Co. — 

“We do not agree to accept your principal’s name 
under this contract. The contract must, therefore, 
stand as originally made out.” On the 29tli September 
Messrs. Jardine Skinner called on Messrs. Banerjee 
& Co., to hand them documents for 250 bales, and on 
the 30th, Banerjee & Co., replied requesting them to 
ask the seller direct for the jute due under the con- 
tract. There was further correspondence but no 
delivery or payment was made, and ultimately Messrs. 
Banerjee & Co., received notice from the Registrar, 
Bengal Chamber of Commerce, that Messrs. Jardine 
Skinner & Co., had applied for arbitration. Messrs. 


Patiram 

Banerjee 

v. 

Kanknarrah 
C o., Id. 

Jenkins C.J. 
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1915 Banerjee & Co., repudiated the jurisdiction of the 
P ati ram Chamber of Commerce and the arbitrators appointed 

Banerjee by pt. The arbitrators, however, proceeded with the 
Kankxarbah arbitration and made their award directing Messrs. 

Co^Ld. Banerjee & Co., to pay Messrs. .Tardine Skinner & Co., 
Jenkins C.j. the sum of Rs. 4,593-12. 

This is the award now impugned. Chitty, J. has 
dismissed the plaintiff’s suit and from this judgment 
the present appeal has been preferred. 

It is contended by the appellant that there was no 
contract between Messrs. S. N. Banerjee & Co. and 
Messrs Jardine Skinner & Co., or the Kauknarrah Co., 
Ld. that authorized the reference to arbitration. 


The Kauknarrah Co., Ld. on the other hand main- 
tain that the reference is justified by the clause 
providing for arbitration in the bought note. The 
arbitration clause contemplates two parties, each a 
party to the contract, and there can, I think, be no 
doubt those two parties are the sellers and the buyers. 



Was then the plaintiff a party to the contract so as 
to be bound by the arbitration clause, was he a seller 
or buyer? 

This question is not to be solved by describing the 
plaintiff as an agent with an undisclosed principal, 
and finding what the Contract Act says about a person 
in that predicament ; that would be a superficial mode 
of investigation. We must find out what was the 
contract between the plaintiff on the one hand, and 
Messrs. Jardine Skinner & Co., as representing the 
Kanknarrah Co., Ld., on the other. For this purpose 
we must examine the bought note and also the 
surrounding circumstances, among them being the 
fact that a corresponding note was sent to Babu K. D. 
Shaha.„ The bought note is no doubt signed by the 
plaintiff, and primd facie that would bind him, but it 
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would only bind liim to that which is expressed in 1915 
the document. Patiram 

If the document be examined, if does not purport to Banerjek 


. V. . 

be a sale by the plaintiff even as an agent: it is an kanknarrah 
intimation that Messrs. Jardine Skinner & Co.’s order • 

has been carried out by a purchase made by the Jenkins C.J. 
plaintiff on their account, not from himself but from 
someone else. 

The note may be an admission of the plaintiff’s 
employment by Messrs. Jardine Skinner & Co. to buy 
on their behalf, but the contract (if any) as between 
the plaintiff and them, which it evidences, is a cont ract 
not of sale bat of employment. 

This employment was to negotiate a sale and to be 
an intermediary, not to sell on behalf of another. The 
position is described by Jessel, M. R. in Southwell v. 

Boivditch (1) where he says, “ Blackburn J. in a remark- 
ably clear judgment says : ‘ there is no doubt at all in 
principle that a broker as such, merely dealing as 
broker and not as purchaser, makes a contract from 
the very nature of things between the buyer and the 
seller, and he is not himself either buyer or seller (the 
phrase ‘ the very nature of things ’ putting the fallacy 
of the court below in this case), and that consequently 
where the contract says ‘ sold to A B ’ or ‘ sold to my 
principals,’ and the broker signs himself simply as 
broker, he does not make himself by that either 
purchaser or seller of the goods.” 

That a person signs simply as broker may be clear 
from the terms of the contract as well as from any 
statement to that effect appended to his signature, and 
this is illustrated by Hellish L. J., in the same case, 
where he says : 

“Now there is, I think, a material difference • 
between the words ‘ sold for you to my principals’ and 
(I) (1876) L..R. 1 0. P. 374, 378, 379. 


1 ! 




if w 
■ 1 

II 


Co., Lp. 
Jenkins C.J. 
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1915 ‘ bought of you for my principals.’ The rule of law, 

p ati ram 110 doubt, is that, if the principal is undisclosed, the 

Bankr-ike broker saying bought of you for my principals’ is 

Kankxarrah iiabLe; but this contract says ‘ sold for yon to my 

CojuB. principals,’ i.e., 1, your broker, have made a contract 

Jenkins C.J. for my principals, the buyers.” 

I have already pointed out that the note in this 
case is in the second of these two forms, and on its true 
construction I hold that the plaintiff was no more than 
an intermediary, and was not an agent for sale, to 
whom the provisions of section 280 of the Contract Act 
applies, so as to make him liable as an agent who lias 
not disclosed his principal’s name. 

It has been contended before us that the present case 
is governed by Gubboy v. Avetoom(l). It is true that 
it was there held that the defendant in’ that case was 
an .agent for an undisclosed principal within the 
meaning and operation of section 230. But to treat 
the construction placed on the document and circum- 
stances under consideration in that case, as a decision 
binding us in this case, is to fly in the teeth of the 
doctrine propounded by Jessel M. R. in Southivell v. 

oivditchrl), where he says : “ There is no more 
vicious line of argument, if I may say so, with 
deference to the Court below, than that which was 
adopted by the Court below in this case of comparing 
one contract with another and saying it differs verv 
little ; you arrive ultimately at identifying wholly 
different contracts.” And yet this is the way 
Mr. Avetoom would have us go. In a word, the Court 
t here on the construction of the document before them 
came to the conclusion that a particular relation was 
established ; this cannot bind us in our construction of 
a different document written under wholly different 

(1) (1890) l L. R. 17 Calc, 449. (2) (1876) L. R. 1 C. P. 374, 377. 


' A; < 
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circumstances. I do not propose to discuss the compe- 1915 
tence of a suit like the present, for no objection on this patiram 
score has been raised. Nor is it necessary to consider Basewee 
the plaintiff’s claim to indemnity against K. D. Shalia; Kanknarrah 
In my opinion the judgment of Cliitty J. must be Co^Ld. 
modified and a decree passed in the plaintiffs favour Jenkins C.J. 
setting aside the award. The respondent Company 
must pay the plaintiff’s costs of the suit and appeal, 
and the plaintiff must pay K. D. Shaba’s costs of the 
suit and appeal. 


Woodroffe J. We must look at the terms of 
section 230 of the Contract Act. The first question 
is whether the appellant, who is a broker, is as such 
an agent. I think a broker is an agent. For what 
purpose he is an agent is another question. Primarily 
and for some purposes he is the agent of the party 
by whom he was originally employed. He is also 
generally the agent of each of the two parties for 
whom he negotiates. The engagement of a broker 
is like that of an ordinary agent, but with this differ- 
ence, that the broker being employed by persons who 
have opposite interests, he is as it were agent for 
both the one and the other to negotiate the commerce 
or affair in which he concerns himself. Thus his 
agreement is twofold and consists in being faithful 
to all the parties in the execution of what each of 
them entrusts him with. A broker when he closes 
a negotiation as the common agent of both parties 
usually enters it in his business book and gives to 
each party a copy of the entry or a note or memoran- 
dum of the transaction which as given io the seller 
is the sold note, and as given to the buyer is the 
bought-note. Primd facie a broker is employed to find 
a purchaser or seller and as such is a mere inter- 
mediary. He is thus an agent to find a contracting 
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1915 party, and as long as he adheres strictly to the posi- 
P ati bam tion of broker, his contract is one of employment 

Banerjee between him and the person who employs him and 
Kanknakrau not a contract of purchase or sale with the party whom 
Co^Ld. } ie j n j.p e course of such employment finds. A broker 
Woodboffe J. may however make himself a party to the contract 
of sale or purchase for he can go beyond his position 
of mere negotiator or agent to negotiate and by the 
terms of the contract make himself tile agent of his 
principal to buy or sell. The section therefore refers 
to contracts “ eutered into by him on behalf of his 
principal.” The next question is therefore, did the 
appellant enter into the contract in suit on behalf of 
his principal, that is, was lie an agent to sell to the 
respondent or was he a mere negotiator to bring the 
parties together, but otherwise not concerned. If in 
this case the broker did enter into a contract, then 
I think on the facts he would be liable. For his 
principal was undisclosed at the date of the contract 
and the effect of the subsequent disclosure some three 
months later would not in itself affect the right of the 
respondents to proceed against the appellant though 
they might, if they chose, elect to proceed against the 
principal where disclosed. Whilst, however, I am of 
opinion that the appellant would be liable to the 
. buyers if the case falls within section 230, the ques- 
tion is whether that section applies. 

PrimA facie a broker does not make himself liable 
and upon the question whether he has entered into 
a contract or not we must look at the terms of the 
contract itself. Reference has been made to the fact 
that the appellant did not diselose his principal until 
three months later, and did not when Messrs. Jardiue 
Skinner & Co. attempted to make him personally 
liable repudiate the liability then sought to be put 
upon him. He also appears to have billed the seller for 


A: i: A 'a 4; ■ .i ■ ■ a ; v , ■ w 
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the difference. There is however a letter in which he 1915 
refers Messrs. Jardine Skinner & Co. to the sellers, and 
the difference bill is headed “ Kanknarrah Account.” 
Subsequently personal liability was denied. It is not 
contended that these facts amount to acquiescence, 
estoppel, or constitute a new contract. So far as the woo’dboffb j. 
contract in suit is concerned, we must look to the 
terms of the contract itself. I should have had no 
difficulty as to this had it. not been for the case of 
Gubboy v. Aveloom (1), on which the respondent x-elies 
and which is very similar to the case before us, and 
which, ( whether it has been rightly or wrongly decided) 
is, it is contended, binding on us. I felt some diffi- 
culty on this point during the hearing, but as the 
learned Chief Justice is of opinion that this case does 
not stand in our way and his decision is in accord 
with the natural justice of the case, I do not dissent 
from the order he would pass. I wish to note with 
reference to the observation that in Calcutta this 
would be regarded as a principal eonti'act that there 
is no evidence of such usage before us. 

J. C. Appeal allowed. 


Attorney for the appellant: K. K. De. 
Attorneys for the respondents : Orr, Dignam 
and T. B. Roy. 

(1) (1890) I. L. R. 17 Calc. 440. 


Co. 
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FULL BENCH. 


Before Jenkins C.J., Woodroffe , Jfookerjee, Holmwood and D. Ghatterjee 

BRIJNANDAN SINGH 


BIDYA PRASAD SINGH, 


BIDYA PRASAD SINGH 


BHUP NARAIN SINGH.* 
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Hindu Law — Mortgage — Mittkshara — Mortgage by father to secure personal 
debt — Neither autecedant, nor for family purposes , nor immoral — Sul 
brought after his death — Limitation — Limitation Act (XV of 1877), 
Seh. If Arts. 120, 132 . — Transfer of Property Act (IV of 1SS2), s.85, 
Civil Procedure Code ( Act V of 1908), 0. XXX IF, r. 1. 

The Full Bench decision in the case of Luchmun Dass v. Giridhur 
Chowdhry (1) is still binding on this Court, as no contrary rule has yet 
been laid down by the Judicial Committee of the Privy Council [either 
in Nanomi Bahuasin v. Modhun Mohun (2) or Bhagbut Per shad v. Girja . 
Koer (3)] nor has it been superseded by subsequent legislation as s. 85 
of the Transfer of Property Act (now replaced by 0. XXXIV, r. 1 of the 
Civil Procedure Code, 1308) cannot touch the question. 

Where a suit upon a mortgage effected by a father governed by the 
Mitakshara Law for a debt, which is neither antecedent nor for family 
purposes and not proved to bs immoral, had been brought (more than six 
years) after the death cf the father against the sons, some of whom were 
adult and some minors at the time of the mortgage : — ■„ 

Held (without deciding when the right to sue accrues), that Art. 132 
of the Schedule to the Indian Limitation Act had no application as there 

** Reference to a Pull Bench in Appeals from Appellate Decrees Nos. 617 
and 769 of 1912. 


(1) (1880) I. L. R. 5 Calc. 855. 

(2) (1885) I. L. R. 13 Calc, 21 

L. R. 131. A. 1. 


(3) (1888) I. L. R. 15" Calc. 717 ; 
L. R. 15 I, A. 99. 
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was no charge on immovable property enforceable against the sons : 
consequently Art. 120 governed the case. 

Luchmim Dass v. Giridh.ur Clioivdkry (1) affirmed. 

Ki shun Pershad Ghowdhry v Tipan Pershad Singh (2) approved. 

Maheswar Dutt Texoari v. Kish mi Singh (3), Biswanaih Pershad Mahaia 
v. Jagdip Narain Singh (4), Shea Narain Ray v. Mohshoda Das Mittra (5) 
overruled. 

Reference to Full Bench (in Second Appeal. 
No. 617 of 1912 by Brijnandan Singh, the defendant’; 
and in Second Appeal, No. 769 of 1912, by Bidya 
Prasad Singh, the plaintiff), by D. Chatterjee and 
Walmsley JJ. 

The facts will appear from the Order of Reference 
which was as follows : — 

D. Chatterjee J. u These two appeals arise out of one suit on two 
mortgage bonds executed by a father, who was the karta of a Hindu 
family governed by the Mitakshara Law and consisting of himself and his 
sons adult and minor. In both these documents he mortgaged what 
he called u all my rights” in certain mouzalis in which lie and his sons 
jointly owned 2 annas 8 pies share, and in respect of which he was regis- 
tered in the Collectorate as the owner of 5 annas-4 pies share (including the 
half share of his brother). The bonds were dated one in September 1901, 
and one in October 1901. The suits were brought on the 12th of August 
1910. The mortgagee died in Aughan 1313 = November 1905, and Hardeo 
Singh, the original mortgagor, died about 8 years before suit (according to 
the defendants), i,e. y about 1902. 

The main questions in the case, so far as the appeals are concerned, are 

( i ) whether the mortgagor mortgaged the whole share belonging to himself 
and his sons, or only his individual share as a member of the joint family ; 

(ii) whether the claim or any portion of the same is barred by limitation. 

The learned Subordinate Judge held that the mortgage was in respect 

of the individual share of the mortgagor and the suit was barred so far as 
it affected the share of the sons. 

The plaintiffs appealed to the District Judge, who agreed with the 
First Court as to the construction of the bond of September 1901, but as to 
the bond of October 1901, held that the mortgagor intended to mortgage 
the whole share belonging to himself and his sons. It is not quite clear 

(1) (1880) I. L. K. 5 Calc. 855. (4) (1912) I. L. R, 40 Calc. 342 ; 

(2) (1907) I. L. R. 34 Calc. 735. 17 C. W. N. 1025. 

(B) (1907) I. L. R, 34 Calc. IM< (5) (1913) 17 C. W. N. 1022. 

76 
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Singh 
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Bidya 

Prasad 

Singh. 
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whether the defendants pressed their plea of limitation before him, but he 
evidently agreed with the First Court in this point. 

There are two appeals before us, one by the plaintiff which is numbered 
769 of 1912. This appeal is confined at the hearing to a claim to hold the 
entire 2 annas 8 pies liable under both the bonds : the other, which is by 
the defendants and numbered 617 of 1912, is on the plea mainly that the 
claim against the shares of the sons was barred. 

As regards the construction of the two bonds, I am unable to find any 
real difference between the terms of the two docuniBiits. The words 
“ HaJciat milkiat dahli hhud” (= right and property which is my own) 
in the first document have been paraphrased in the second into u Jo is 
waht tah bela moshar hat ahde or bemodahlat digre bakabz-dakhal man 
mohir rahta chala aya hai” — which up to this time has been in my 
possession without any other person holding possession or share therein). 
If the mortgagor had been mortgaging his own individual share in the 
family property, he would have described the same as his hissa or share. 
I think the most reasonable construction would be to hold that lie was 
mortgaging that of which he was in possession as the head of his own 
family, consisting of himself and his sons. The other construction would 
make the mortgage null and void as an alienation of an undivided share 
in a Mitakshara joint family estate, and it is not reasonable to hold that 
the mortgagor gave and the mortgagee took what could not be given 
and taken under the law. 

On the second point, that of limitation, it has been contended that 
there is a considerable divergence of judicial opinion on the matter and 
there should be a reference to the Full Bench. In the case of Surja 
Prasad v. Golah Chand (1), Grhose and Harrington JJ., held on the 
authority of the Full Bench case of Luchmun Dass v. Giridhur Ghowdhry 
(2), that when a Mitahshan father executes a mortgage for a debt 
which is neither antecedent nor immoral, the mortgage is not binding 
on the son, and a suit brought against the son after the death of 
the father more than 6 years after the due date, must be dismissed 
as barred by limitation. This case was dissented from by Brett and 
Sharfuddin, JJ., in the case of Maheswar Dutt Tewari v. Kishun Singh 
the learned Judges holding that the Full Bench case had been virtually 
overruled by the Privy Council in the cases of Nanomi Babuasin v. Afodhun 
Mohun (4), and Bhagbut Prosad Singh v. Girja Koer (5). Then in the 
case of Kishun Perskad Chowdkry v. Tipan Perskad Singh (6), Mookerjee 


(1) (1900) I. L. R. 27 Calc. 762. 
(1880) I. L, R. 5 Ca Ip. 855. 
(1907) LLR. 34 Calc. 184. 


(4) (1885) I. L, R. 13 Calc. 21. 

(5) (1888) I. L. R. 15 Calc. 717. 

(6) (1907) I. L. R. 34 Calc. 735. 
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and Holmwood, JJ. dissented from the case of Maheswar Dull v. Kishun 1915 

Small (1), and refrained from making a reference to the Full Bench only _ “ 

, , , \ , . .. Brijnandan 

because that was a case in winch the suit had been brought within Singh 

6 years from the due date. This divergence of opinion came under v. 

judicial discussion in two recent cases. In the case of Bmcanath Pershad Bim A 
• Frvsad 

Mahata v. lagdip Narain Singh (2), Sir Lawrence Jenkins C.J., and Singh. 

N. B. Chatterjea J., held that the law as laid down by the Full Bench 

in the case of Luchmun Dasi ? (3) had been practically altered by the ^hattkrjek 

provisions of section 85 of the Transfer of Property Act, and the later 

provisions of the Civil Procedure Code which were substituted for the 

same. In the subsequent case of Sheo Narain Ray v. Molcshoda Das 

Mitra (4), Coxe and N. B. Chatterjea, JJ., followed the above case. 

In the first of the latter two cases, however, the suit was brought in 

the lifetime of the mortgaging father, and in the second also some of the 

mortgagors were parties. These cases are, therefore, distinguishable from 

the present case in which the suit was brought more than 6 years after 

the death of the father and more than 6 years after the accrual of the 

cause of action. The debts are not antecedent debts: they are not proved 

to have been taken for the purpose of the family or spent for the 

benefit of the same, nor are they proved to be immoral. The father 

could not, therefore, make a valid mortgage of the interests of his sons. 

This can be fairly deduced from Muddun Thakoor v. Kantoo Lai (5), and 

Suraj Bunsi Koer v. Sheo Persad Singh (6). Then followed the Full 

Bench case in which the previous decisions of the Privy Council were 

discussed. Then came the cases of Gunga Prosad v. Ajudhia Pershad (7), 

Khalilul Rahman v. Gobind Pershad (8), and Surja Prasad v. Golah 

Chand (9), and these latter two cases were after the Privy Council cases 

relied on in Mahesivar Dutt's (10) case as having overruled the Full Bench. 

With great respect for the learned Judge, I do not see how the particular 

phrase of the law laid down by the Full Bench was overruled by the cases 

of Nanomi Ba!masin{ 11) and Bhagbut Pershad (12). The only other way 

in which the Full Bench is said to have been superseded is the passing 

of the Transfer of Property Act subsequent to it : with great respect for 

the learned Judges who hold the latter opinion, 1 cannot persuade myself 


liii 


(1) (1907)1. L. R. 34 Calc. 184. 

(2) (1912) I. L. R. 40 Calc. 342. 

(3) (1880) I. L. R. 5 Calc. 855. 

(4) 11913) 17 C. W. N. 1022. 

(5) (1874) 14 B. L. R 187 ; 

L. R. 1 I. A. 333. 


(6) (1879) I.L. R. 5 Calc. 148. 

(7) (1881) I. L. R. 8 Calc. 131. 

(8) (1892) I. L. R. 20 Calc. 328. 

(9) (1900) I. L. R. 27 Calc. 7o2 

(10) (1907) I. L. R. 34 Calc. 184. 

(11) (1885) I. L. R. 13CaJe. 21. 


(12) .1888) I.L. R. 15 Calc, 717. 


■ ' .'it 



INDIAN LAW REPOETS. [VOL. XLII 


to believe that the Legislature intended to alter any provision of Hindu 
Law by Section 85 of the Transfer of Property Act, or the section of the 
Civil Procedure Code which how stands in its place. These are mere 
matters of procedure and could not have been intended to take away 
any vested rights. In any case the Full Bench made an effort to save the 
MitaJeshara doctrine of equal rights of the father and the son from utter 
annihilation and was accepted as good law by a number of very learned 
J udges for a number of years ; it is the last hope of the MitaJeshara 
son and keeps up the last vestige of Vijnarieswar’s cherished doctrine of 
equal rights, and I do not feel myself justified in holding that it has 
been taken away by implication, either by the Privy Council or by the 
Legislature, until there is an express and authoritative decision to that 
effect. 

In view of the conflict of Judicial opinion above referred to, I would 
refer the following questions to the Full Bench : — 

(i) Whether the decision of the Full Bench in the case of Luchmun 
Dass v. Girldhur Chawdhry (1). has been overruled by the Privy Counci^ 
or superseded by subsequent legislation ? 

(ii) Whether a suit upon a mortgage affected by a father governed by 
the MitaJeshara Law for a debt which is neither antecedent nor for 
family purposes and not proved to be immoral, brought after the death 
of the father against the sons, some of whom were adult and some minors 
at the time of the mortgage, is governed by the 12 years’ rule of 
limitation under Article 132 of the schedule to the Limitation Act so far 
as it claims to affect the shares of the sons ? 

Walmsley J. I agree that there is such divergence of opinion 
expressed in the cases quoted that a reference is necessary. 

Order : 

Both the cases will be referred to the Full Bench.” 
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Babu Provash Chandra Mitter (with Balm Susil 
Madhab MulHcJc,) for the defendants, appellants. It. is 
only on the 2nd question, vi,?., of limitation that the 
reference really arises, though the most important 
question on which the ultimate decision of the Full 
Bench will be based is whether the Full Bench deci- 
sion in the case of Luchmun Dass (l) has been over- 
ruled by the Privy Council, or by subsequent legisla- 
tion. 


(1) (1880) I. L. It. 5 Calc. 855, 863. 
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[Woodroffe J. How does the question of limita- 
tion arise on the findings ?] 

Under the decision in Luchmun Pass’s (1) case 
the son is bound to pay liis father’s debts as a 
pious duty, and this being an obligation the period of 
limitation would be six years from due date. It is 
not a suit on the mortgage, and in that view the 
plaintiff is entitled to a money decree. The same 
question arose in Surja Prasad’s Case (2). Gunga 
Prosad Case (3) and Khalilul Rahman Case (4) decide 
that if the father is alive, then liis interest will be 
affected under the equitable rule that the father could 
partition his share, and for the balance a money decree 
will be passed under which whatever property has 
been inherited by the sons would be sold. The deci- 
sion of the Full Bench was that the mortgage itself 
upon which the money was raised could not be en- 
forced, but the debt so contracted by the father being 
itself an antecedent debt, and the son being a party to 
the suit, the mortgagee would be entitled to a decree 
directing the debt to be raised out of the whole ances- 
tral estate inclusive of the mortgaged property. I sub- 
mit that the decision in Moheswar Singh (5) is wrong. 

[Babu Umakali Mukerjee , for plaintiff-respondent, 
raised an objection as to the memorandum of appeal 
requiring amendment with the consequent payment 
of additional court-fees.] 

The Privy Council decisions in Nanomi Babuasin’s 
(6) and Bhagbut Prasad’s CasesfJ ) did not introduce any 
new rule since Girdharee Lai’s Case (8) and the Privy 

(1) (1880) I.L. It. 5 Gale. 855, 8GB. (0) (188f) I. L. It. 13 Calc. 21 ; 
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Sin oh 

v. 
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Prasad 

SlNGII. 


(2) (1900) I. L. It. 27 Calc. 702. 

(3) (1881) I. L. R. 8 Calc. 131.; 

(4) (1892) I. L. R. 20 Calc. 328. 

(5) (1907) l.L. It. 34 Calc. 184. 


L. R. 13 I. A. 1. 

(7) (1888) I. L. It. 15 Calc. 717 ; 

L. R. 15 I. A. 99. 

(8) (1874) 14 B. L. R. 187 : 

L. R. L I. A. 321. 
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Council lias never carried the principle beyond a pious 
duty of son to pay off father’s debts. The last case, 
vis., Kishun Pershad v. Tipan Pershad (1) gives all 
the previous decisions. In the present suit the father 
is dead, but if he were alive he could be compelled to 
file a suit for partition under the equitable principle 
of doing what he is able to do [Mayne’s Hindu Law, 
8th edition, paragraph 364]. 

Under section 85 of the Transfer of Property Act 
(now Order XXXIV, rule 1 of the Code of Civil Proce- 
dure) being joint property the sons would have to be 
joined as parties. 

[Mookerjee J. Would not section 43 of the old 
Code be an effective bar to a separate suit ?] 

If sons purport to mortgage their shares, then the 
position in the case of Badri Prasad v. Madan Lai (2) 
arises. It is merely a personal obligation arising out 
of a pious duty to pay father’s debts. 

[Mookerjee J. It would in fact be a personal 
decree against the sons limited to the extent of the' 
ancestral property.] 

Yes, and therefore there is no difficulty in drawing 
the decree. (In answer to Jenkins C.J.) Rule 6 of 
Order XXXIV of the Code corresponding to section 
90 of the Transfer of Property Act) does not apply to 
sons, but may or may not apply to father. It may be 
looked at from two points of view. Though the 
creditor will ultimately succeed in obtaining the 
mortgage decree his real cause of action will be, not 
under the Hindu Law, but under an equitable 
relief, the Court compelling the father to sue for 
partition. Therefore no question will arise about the 
applicability of Order XXXIV, rule 6. It will be 

(1) (.1907) I. L. U. 34 Calu 735, 739 ; (2) (1893) I. L. R. 15 All. 75. 

11 0. W. N. 613. 
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more in the nature of a charge to he worked out in a 1915 
certain way. Bei^I7i,ak 

[Mookerjee J. If it is a mortgage of his share Sl ^ ,3H 

that is beyond his ability, and so far as sons are con- Biota 

cerned there is no question of section 90 of the Transfer 
of Property Act.] 

There is no difficulty in having such a composite 
decree. 

[Jenkins C.J. Suppose this suit had been brought 
within six years, would you still contend that this 
mortgage decree could not be passed ?] 

Yes, though there would not be any practical 
benefit to me — as my other property would be liable. 

[Mookerjee J. So far as the father is concerned, 
when the money is not repaid by a certain date, 
the creditor is entitled to sell off the father’s share, 
and similarly the creditor is entitled to sell the son’s 
share, the grounds being quite distinct and the 
remedies quite separate in the two sets of cases — and 
time may run in one case for 12 years and in the other 
for 6 years from the same period.] 

Yes. Take the case of a principal and a surety 
backing a promissory note. It may not be necessary 
to bring separate suits. 

[D. Chatterjee J. Could it not be said that the 
inception of the debt by the father is the inception of 
the duty by the sons to pay ?] 

Yes. It is a joint Mitakshara family and hence the 
difficulty arises in the suing of father and son 
separately. 

The minor son has the right of redemption in his 
father’s suit. Under certain circumstances the persons 
mentioned in section 85 of the Transfer of Property 
Act are mortgagors. 
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will depend on the view the plaintiff takes 
rights.] 

Yes. 


ol his 


[Holmwood J. According to your contention 
there cannot be a mortgage suit in such a case. It is 
a legal fiction.] 

Yes. 

[ Hooker jee J. In Surja Prasad’s Case (1), it 
appears that Luchmun Pass’ Case (2) was not even 
cited. How can there be an equity of redemption 
unless you are bound to redeem ?] 

Yes. If it is a mortgage suit, then 12 years’ limita- 
tion applies ; but if plaintiff is entitled to a smaller 
relief then a different limitation applies. 

[ Hooker jee J. It may be that the claim for a 
money decree is barred by limitation, whereas the 
mortgage suit would be in time within 12 years.] 

A careful draftsman would make his plaint more 
comprehensive than here. Unless a contrary view has 
been taken by the Privy Council Luchmun Bass’ Case 
(2) cannot be set aside as it has not been reversed by a 
Special Bench. [Comments on Nanomi Babuasin’s 
Case (3) and Bhagbul Pros ad’s Case (4), and refers 
to Kishun Pershad’s Case (5) regarding the questions 
whether or not debt was tainted by immorality and 
whether sons were necessary parties under section 85.] 
Section 85 could be applied for a double purpose, (i) to 
give the son a right to redeem even father’s share and 
(ii) to prove facts that would entitle or disentitle 
plaintiff to get a mortgag'e decree. 

In Surja Prasad’s Case (6), the Court held that 

(1.) (1901) I. L. R. 28 Calc. 517.586. (4) (1888) J. L. R. 15 Calc 717 • 

(2) (1880) I. L. R. 5 Calc. 855. L. R. 151 A 99 ' ’ 

.:q 1885) I. I, R. 13 Calc. 21; (5) (1007)1.1, locale. 735 75!- 

L R. 13 I. A. 1 . 11 C. W. N. 613 

(6) (1900) I. L. R, 27 Calc. 724. 
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section 85 applied because the debt was an antecedent 1£)l5 
one binding on the sons in any case. In the Privy brijkaspan 
Council case of Sheo Shankar Ram v. Jacldo Kun~ SlXGH 

V. ■■■ 

wcir(Y) the question arose whether a mortgage decree bidya 
obtained in the presence of the managing member of a 
Hindu joint family was enough, or it was necessary 
under section 85 to have all the other members on the 
record. 

If the plaintiff has notice of those who have an 
interest, they must be made parties. 

I am now dealing with the second branch of my 
arguments, as I have finished with my first branch. In 
Suraj Bunsi’s Case(2 ) stress is also laid on the fact that 
the joint ancestral property had passed out of tire hand 
of the joint family. Therefore the general rule would 
only be extended in the case of sons where the debt 
was of a character that would bind the estate. [ Vide 
Grunga Prosad's Case (3 ) ]. Girdharee Lai v. Kantoo 
Lai (4) was a case of antecedent debt. Mr. Justice 
Pigot fully discusses its meaning in Khalilul Rahman’s 
Gase(o). [See also the Madras Full Bench decision in 
Vmkataramanaya v. V enkataramana Doss (6).] The 
Judges in Khalilul Rahman’s Case (5), I think, accept 
Sir Charles Sargent’s decision in Chintamanrav’s 
Case (7). 

The debt must be antecedent to the transaction to 
make it binding thereon. 

This takes us to the consideration of some principles 
of Hindu Law. Either it is a “ ready money ” debt 
or not. A ready money debt is a debt not for cash 
but incurred in payment of a previous debt. When 


(1) (1914) I. L.R. 36 All. 383,386; (4) (1874) L. R. 1 T. A. 321 ; 

18 C. W. N. 910. 14 B. L. R. 187. 

(2) (1879) I. L. R. 5 Calc. 148, 171 ; (5) (1892) I. L. R. 20 CJalc. 328. 

L. li. 6 I. A. 88. (6) (1905) I. L. R. 29 Mad. 200. 

(3) (1881) I. L. R. 8 Calc. 131. (7) (1889) I. L. R. 14 Boin. 320. 
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a ready money debt is subsequently acknowledged, or 
any debt is incurred to- pay it off, it becomes an 
“ antecedent ’’ debt, and a pious duty then arises for 
the son to pay off the first. 

It is after due date that son’s pious duty will 
commence. The Allahabad Pull Bench in Cliandra- 
deo’s Case (I) discusses the cases which accept the 
propositions laid down in Luchmun Dass (2). There 
the liability was of a personal nature and the limita- 
tion is of a personal nature too. I take my stand 
upon Luchmun Lass’ Case (2), and Ohcmdradeo’s Case 
(1). The Madras Pull Bench decision in Venkata- 
ramanaya v. Venkataramana Doss (3) supports my 
contention regarding the doctrine of Hindu Law. 

[Jenkins C.J. We are really considering whether 
there is any Privy Council decision overruling the 
Full Bench in Luchmun Dass (2). 

[ Jenkins C.J. Supposing the sons cannot setup 
their rights ; is not the creditor’s remedy to bring the 
property to sale ?] 

Yes. See Mayne. [Golap Sastri’s book has an 
exhaustive discussion.] See p. 35 last paragraph and 
also p. 36 of Nanomi Babuasin (4). The sons are 
concerned with the nature of the debt and the fact of 
the debt. For they can show it is a tainted debt 
they would not be bound as it would not then be their 
pious duty to pay. 

[D. GhAtterjee J. Do you think that limitation 
is the nature of tlxeir remedy or the rule of Court ?] 

On the nature of the remedy depends the question 
of limitation, as in the present case. 

[Holmwood J. Has the decision in Khctlilul 

(0 (1909) I. L. E. 31 AH. 176, 207. (3) (1905) I L. E 29 Mad. 200. 

(2) (1880) I. L. R. 5 Calc. 855. (4) (1885) I. L. R. 13 Calc. 21. 
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Rahman’s Case (1) ever been dissented from except 
by Brett and Sharf addin, JJ. in Makes war Putt (2) ?] 

No. 

[Woodroffe J. So I take it that but for the 
decision in Moheswar Putt's (2) case there would 
have been no reference to the Full Bench Is there 
any other decision of any other court supporting the 
view of Brett and Skarfuddin JJ. ?] 

No, except perhaps Sargent 0. J. in Chintamanrav’s 
Case (3). I shall refer to the decision of Jenkins C.J. 
and N. E. Cliatterjee J. in Biswanath Pershad 
Mahata’s Case (4). 

[Mooker.tee J. In that case the question did not 
arise.] 

There is a conflict between the decision of Chose 
and Harrington, JJ. in Surja Prasad’s Case (5) 
and that of Coxe and N. R. Chatterjea JJ. in Sheo 
Narain Roy’s Case (6). As at page 1023 Coxe, J. re- 
frains from expressing an opinion, this is the opinion 
of N. R. Chatterjea J. The original rule of Hindu Law T 
is therein thrice distilled, as interpreted by the Judi- 
cial Committee of the Privy Council, and then taken 
by Westroppe C.J. and from that taken by N. R. 
Chatterjea J. who would have found in the texts of 
Hindu Law no such rule laid down. 

[D. Chatterjee J. Does Westroppe C.J. say that 
father’s debts are binding as mortgage?] 

If they are binding as debts, they are binding as 
debts only. The Hindu Law lays down that certain 
debts are binding on the sons who need not pay im- 
moral debts, and they are under a pious duty to pay 
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(1) (1892) I. L. It. 20 Calc. 722. 

(2) (1907) I. L. R. 34 Calc. 184 ; 

11 C. W. N. 294. 

(3) (1889) I. L. R. 14 Bom. 320. 


(4) (191 2) 1. L. R. 40 Calc. 342 

17 C. W. N. 1025. ; 

(5) (1900) I. L. R. 27 Calc. 762. 

(6) (1913) 17 C. W. N. 1022. 
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father’s debts binding on them. Mr. Justice N. R. 
Chatterjea missed the entire reasoning of Mr. Justice 
Mookerjee in Kishun Per shad's Case (1) where their 
Lordships expressly reserved the question of limi- 
tation. In all the cases in which sons were joined as 
parties either under section 85 of the Transfer of 
Property Act or rule 1 of 0. XXXIV of the Code, they 
were joined in a mortgage suit and that was on the 
allegation of the plaintiff ; but in no case has it ever 
been laid down that the sons are necessary parties in 
the case of a mere money suit or decree. The last case 
is that of Biswanath Pershad Mahata (2) which 
assumes that the loan was expended on necessary 
family purposes. 

Mr. B. Chakravarti (with him Babu Umakali 
Mookerjee and Babu Akhoy Kumar Banerjee ), for the 
plaintiff respondent. The onus is on the sons as it is 
their pious duty to pay father’s debt. [After summing 
up the previous rulings, refers to Chandra deo v. 
Mata Prasad (3) at page 208.] The nature of the 
debt and not of the estate or property is to be consid- 
ered. Though great stress has been laid on the fact 
that in Nanorni Babuasin’s Case (4) and Bhagbut’s 
Case (5) the judgment of the Privy Council must be 
taken as confined to the case where the property had 
passed out of the hands of the family, there Lordships 
were really dealing with the question of alienation in 
the widest sense and not as confined to the facts of the 
particular alienation. The new principle laid down 
by the Privy Council is the remedy of following the 
property if debt is not tainted by immorality. 


(1) (1907) I, L. It. 34 Calc. 735 ; 

11 C. W. N. 613. 

(9) (1915}) I. L. It. 40 Calc. 349 • 
17 C, W. N. 1025. 


(3) (1009) [. L. It. 31 All. 17G, 208. 

(4) (1885) I. L. It. 13 Calc. 21; 

L. It. 13 1. A. 1. 

(5) (1888) X. L, It. 15 Calc. 717 ; 

L. It. 15 1. A. 99. 
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[Mocker JEE J. The Full Bench in Luchmun 
Dass (1) explained the two earlier Privy Council deci- b„ 
siona Girclharee Lai’s Case (2) and Suraj Bunsi’s 
Case (3).] 

The two later Pri vy Council decisions make clearer 
what was laid down in the two earlier. 

[Mookerj.ee J. Of course, if that Full Bench 
decision had not existed, then Mr. Mitter’s argument 
would not have been well founded. We were bound 
by that Full Bench decision and are even now bound 
by it. There is no need to refer this matter to a 
Special Bench. There has never been a case before 
the Privy Council where the facts were the same as 
in Luchmun Bass’s case (1).] 

When the father is dead the creditor’s remedy is a 
mortgage decree, as the land is affected by the mortgage. 
My submission is that in Nanomi Babuasin’s case (4) 
Lord Hobhouse is considering the question when the 
whole family property is liable and when the father’s 
share only. So be is considering the liability of the 
sons. If these are the creditor’s remedies for debts, 
they are still debts for tlie realisation of which the 
creditor has to follow his remedies. 

[Jenkins C.J. Yes (i) the liability of tlie estate, 
and !ii) the right of the sons to question that liability 
when proceedings have been taken against the father.] 

Instead of getting into a discussion as to the mean- 
ing of the term antecedent debt, I prefer to come under 
tlie 2nd clause — the creditors remedy for his debts. 

I rely on Girclharee Lai v. Kantoo Lai’s (2) and Suraj 
Bunsi’s Case (3), the two previous Privy Council deci- 
sions where the proposition is the liability of the joint 

(1) (I860) I. L. It. 5 Calc. 855. (3) (1870) I.L. It. 5 Calc. 148, 171; 

(2) (1874) L. It. 1 I. A. 321, 333 ; L. It. 6. I A. 88. 

14 B. L, It. 187. (4) (1885) I. L. It. 13 Gale. 21, 33; 

E, It. 13 I, A. 1. 
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family estate under all circumstances and the liability 
of the father alone. Is the case of an unsecured credi- 
tor to be placed on a higher footing than a secured 
creditor ? I would have thought that a secured creditor 
has a higher remedy because he has been more diligent 
in getting a higher security for his money : see 
V enkataramanaya Pantulu v. V enkataramana Doss 
Pantulu (1) reversing Chidcimbara’s Case (2). I 
submit that in Luchmun Bass’s Case (3) with regard to 
one particular, viz., the 3rd question, the answer given 
by the Full Bench is wrong (as the intricacies of the 
Mitakshara had not then been explained by the Privy 
Council) and this answer is inconsistent with the 
subsequent decisions of the Privy Council. Before 
the charge is declared undoubtedly it is a debt by the 
father. Does the son under pious duty to pay father’s 
debt take subject to this charge? If I read rightly 
you can direct that the amount should be realized out 
of the ancestral estate only when there is an estate 
and it can be made liable ; for if there is only a 
mortgage decree, the answer is the property cannot be 
made liable, but the decree can be paid out of the 
assets of the family like the case of taking an inheri- 
tance burdened with the payment of debts thereout, 
or does the Full Bench mean that it is a sort of 
incohate charge on the whole estate. I read it as a 
charge intervivos. It is absurd to say that though a 
Mitakshara father can bind the property still he can’t 
create a charge in favour of the creditor. The 
principle I deduce from Girdharee Lai v. Kantoo 
Lai (4) is that the nature of the liability of the son 
does not depend on the nature of the estate, but of the 
debt. If I read the first- answer of the Full Bench 


(1) (1905) I. L. R. 29 Mad. 200. 

(2) (1903) T. L. R. 27 Mad. 326. 

(3) (1880) I.L.R. 5 Calc. 855, 857. 


(4) (1874; L. R. 1 1. A. 321 
14 B. L. R. 187. 
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correctly a mortgage executed by the father, even 3915 
though it be for an antecedent debt cannot be en~ brunandax 
forced on the basis of the mortgage, but it can be done Singh 
in a suit in which the sons are party and the money Bidya 
decree obtained may be executed against the whole l ’! WSAI1 

v 7 Sivnw 

joint family property including the mortgage property 
which is not on a better footing. The ancestral 
property is liable because ancestral, but the mortgage 
qua mortgage is of no value. In Suraj Bicnsi’s Case (1) 
the word alienation is apparently used in the broader 
sense including mortgage. In Nano mi Babuasin's 
Case (2), the mortgage was usufructuary. The suit was 
against the father alone and the sale was upheld. 
According to Lord Hobhouse the sous can impeach 
not only the sale, but also the decree, by bringing 
a suit to show that the decree was not binding on 
them because of the nature of the debt. 

Probably the immoral or illegal debts of the father 
would be taken into account. In Khalilul !R oil- 
man's Case (3), Mr. Justice Pigot possibly did not 
consider the question so far as the father’s share is 
concerned according to the decision of Full Bench in 
Luchmun Dass (4) the sons are liable only if it be an 
antecedant debt, but according to the decision of Privy 
Council in Nanomi Babuasin's Case (2) it is that if the 
debt is not tainted the family property is liable, but 
sms may sue afterwards. So the Privy Council is 
wrong if the Full Bench is right. 

But when property is sold under a mortgage decree 
it is binding on the sons according to the decision in 
B hag but Prasad's Case (5). 

It cannot be. Alienation by a father is more 


(1) (1879) I.L.R. 5 Calc. 148, 173 ; (3) (1892) I. L. R. 20 Calc. 328. 

L. R. 6 I. A. 88. (4) (1880) I.L. R. 5 Calc. 855, 857. 
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effective. The son’s liability to pay the father’s debt 
arises only so far that when the debt is not realised 
from the share of the father it is realised from the rest 
of the property as security. Otherwise you simply 
paralyse the joint family where there are infant sons 
and father. On the other hand if he borrows money 
without security the creditor can sell up the property 
if the debt is without taint. The expression “ antece- 
dent ” debt is purely a creation first found in the 
judgment in Suraj Bunsi’s Case (1) and as for “ ready 
money ” debt, I don’t know what it means. A debt is a 
debt and does not become one only when the money 
is realised, by the creditor. 

[Jenkins O.J. A debt of ready-money character 
is, so says Sir Thomas Strange, one in which no credit 
is, or ought to be given.] 

Luchmun Doss’ Case (2) was apparently not cited' 
before the Judges who decided Suraj Prosad v. Golap 
Ghand (3). The son can be made a party only if he 
has a right to redeem, which lie can have only, if he is 
a person affected by the mortgage. Before the transfer 
of Property Act a suit could be brought against a 
father by creditor to pursue the joint family property 
in the case of a debt, but after the passing of that Act 
the son has to be made a party as he has an interest. 

[Jenkins C.J. Suppose the mortgagee brings a 
suit against the father ' (mortgagor) alone. Can the 
son demand to be made a party ?] 

If the Full Bench decision is right he can not. 
If the son afterwards wishes to attack the sale he 
would be met by the decision in Bhagbut Prosad v. 
Girija Koer (4). 


(1) (1879) I. L. II. 5 Calc. 148; 

L. R. 6 1. A. 88. 

(’2) ( 1 880) I. L.E. 5 Calc. 835. 


(3) (1991) I.L.R. 28 Gale. 517. ■ 

(4) (1888) I. L. R. 15 Calc. 717 ; 

h. U. 15 I. A. 99. 
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In Biswanath Pershad Maliata's Case (1) the suit 
was instituted after six years from due date. 

[Jenkins C.J. See section 53 of the Code.] 

That does not contemplate a suit in the lifetime of 
the father. 

Yes. It is a misnomer to call him a mortgagee ; he 
is only a creditor. The father can sell the property 
the next day if there is no charge. The whole thing 
is an astonishing proposition and yet the Privy Coun- 
cil is supposed to have passed it knowing that it is 
opposed to the spirit of Hindu Law and Yijnanes- 
war’s principles. On the other hand the texts in 
Mitaksliara .show that alienations either by sale or 
mortgage are placed on exactly the same footing. 

So far as the Privy Council decisions are concern- 
ed, in terms the answer given by the Full Bench is 
wrong. Suppose the father executes an usufructuary 
mortgage and delivers possession. If it is nothing, I 
suppose next day he can walk into the property and 
tell the mortgagee to go out saying it was joint pro- 
perty and lie had sons. For according to the Full 
Bench it is not a mortgage at all and is a personal 


obligation that does not affect the land. 


G) (1912) T. L. li. 40 Calo. 342 ; J7 C. W. N. 1025.1V. 


Brijnandan 

Singh 


[Holmwood J. The Hindu Law gives you a 
greater security than under the law of mortgage, the 
whole family being under obligation to pay from 
the ancestral property.] 

But suppose before the whole family can be pro- 
ceeded against, they sell off everything amicably and 
retire to Hardwar ? 

[Woodroffe, J. We are not a Special Bench, and 
how can we say the Full Bench is wrong ?] 

If the decision of the Privy Council, the ultimate 
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Court of Appeal, is contrary to that of the Rail Bench, 
then the Fall Bench decision is gone. 

[Holmwood J. As I understand, you only want to 
get rid of the Full Bench decision so far as it says> 
that the mortgage is not enforceable qua mortgage. 
Does the Privy Council say any where the mortgage is 
enforceable qua mortgage ?] 

Considering the importance of the question your 
Lordships can if there is any technical difficulty 
constitute a Special Bench to consider whether the 
Fall Bench decision is good law in view of the later 
Privy Coancil decisions. 

[Woodroffe J. I think a Divisional Bench can 
refuse to follow a Fall Bench of this Court on the 
ground that its decision has been overruled by a 
subsequent Privy Council decision.] 

Yes. Sir Romesh Chunder Mitter did so in Gang a 
Prasad v. Aiudhia Pershad (1). 

[Jenkins C. J. A Full Bench cannot overrule 
another Full Bench, but we can say that we follow a 
superior authority, viz., the Privy Council which has 
overruled the Full Bench as Mr. Justice Mookerjee 
tells me was done by the Full Bench in Tepu Khan's 
Case (2) with reference to the Full Bench case of 
Gujju Lai (3).] 

In point of fact the Full Bench decision in 
Luchmun Bass v. Giridhur Chowdhry (4) is wrong 
and has been overruled by the Privy Council, and 
your Lordships are in no way bound by that Full 
Bench decision but by superior authority. 

Regarding the question of limitation, in the first 
place so far as concerns any decisions, Biswanath 
v. Jag dip Narain (5) is exactly in point, while in 

(1) (1881) I. L. R. 8 Calc. 131. (4) (1880) 1. L. R. 5 Calc. 855. 

(2) (1898) f. L. R. 25 Calc. 522. (5) (1912) I. L. R. 40 Calc. 342 ; 

(3) (I860) I. L. R. 6 Calc. 171. 17 C. W. N. 1025. 
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Kislmn Pershad v. Tipan Pershad (1) the Judges 
expressly refrained from passing any decision as to 
limitation. On the other hand there is the judgment 
of Ghose J. in Surja Prasad v. Golab Chand (2). 
Now if it is a liability of son to pay, when does this 
liability arise ? Apparently all the authorities are 
agreed that the primary liability is the liability of 
the father, and his share is certainly liable whatever 
be the nature of the debt, and it seems to me to be 
the basis of that veiw —they look at it from this aspect 
that the son has a pious duty to save his father from a 
sin — an unliquidated debt, similar if I may say so to a 
claim made by a Hindu mother for maintenance or for 
a share when the sons are making a partition of joint 
property. Primarily the father is liable and if his share 
is sufficient his debt, is paid. My submission is that 
unless and until the primary liability is exhausted the 
son is not called upon to pay, and the cause of action 
against him does not arise. For form of decree see 
Kishun Pershad’ s Case (1). 

[Jenkins C.J. But the father was alive there.] 

As was pointed out in Suraj B ansi’s case (3) if 
there was a liability to pay, it was a liability of the 
father to pay. 

The only question is — when did this liability 
arise ? Not till I pursue my claim ; and if I realise 
my debt the son’s liability does not arise. 

[Mookerjee J. Do you say that the son may not 
be sued in the lifetime of his father ?] 

Yes, he may be sued — if I may use inapt language 
— as a surety, i.e., so far as execution is concerned you 
are not required to proceed against him, as the primary 
liability is that of the father. 

(1) (1907) I. L. R. 34 Calc. 735 ; (3) (1879) I. L. R. 5 Calc. 148 ; 

11C. W. N. 613. L. R. I. 6 A. 88. 

(2) (1900) I. L R. 27 Calc. 762. 
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[Mookerjee J. Take an. extreme case ; can you 
sue tlie son in the lifetime of the father' without suing 
the father ?] 

No. 

[Mookerjee J. Along with the father ? Is thei - e 
a cause of action against him.?] 

You may , as a surety . There is a cause of action 
as a surety— to avoid a multiplicity of suits. Un- 
doubtedly after the father is sued and decree obtained 
and not fully realised, the son can be proceeded 
against. 

• [Jenkins G.J. Can you not do this: sue the 
father, attach his share ; finding that insufficient, then 
attach the rest of the property including the son's 
share ?] 

Following the Full Bench apparently I can do it 
although sons are not on the record. I would never 
sue the son once I execute the decree against the 
property. 

[HoLMWOOD J. Your remedy against the son must 
begin to run from fathers death ?] 

By survi vorship, I have no remedy except as against 
the son. In the present case I have not got any decree 
in any sense against the father as he is dead. 

Regarding limitation, as no liability arises on the 
mortgage, but on the basis of the Full Bench case 
there is a charge on the immoveable property in the 
hands of the sons by operation of law, therefore I am 
strictly within the terms of article 132 of the Schedule 
of the Limitation Act to enforce payment of money 
charged upon immoveable property in their hands. 
To use the terms used by the Judges in the Full Bench 
case the creditor is entitled to a decree to be realised 
out of the joint family property in the hands of the 
son call the decree a personal decree or anything else 
you like — but it cannot be pursued except out of 
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the family property in his hands, and not out of his 
personal property or against his .person. 

I rely on what was said by Lord Justice Bniee — 
“ It is a charge upon the estate in the hands ol the 
son.” In that view it is immaterial whether the first 
part of my submissions is /well founded or not, not- 
withstanding the contrary view in Surja Prasad's 
Case (1). But in Kishun Per shad's Case (2), Mookerjee 
and Holm wood JJ. left the matter open. The proper 
view of the Full Bench is that by operation of law the 
debt decree is to be realised as a charge. 

[Jenkins C.J. If there is a decree sought to be 
executed against an executor who is liable to the 
extent of the property in his hands, no one would 
think of calling it a charge.] 

If there is a simple debt not secured against the 
executor still the creditor does not get a higher right, 
because there the liability is created by law saying 
you get the property with a clog. Those are all my 
submissions. 

[Jenkins C.J. We shall take time to consider our 
judgment and if we think necessary shall hear the 
appellant before delivering judgment.] 

Cut. adv. vnlt. 

The judgment of the Court (Jenkins C.J., Wood, 
roffe, Mookerjee, Holmwood and D. Chatterjee 
JJ.) was as follows : 

The questions referred for decision to a Full Bench 
have been framed in these terms : 

(i) Whether the decision of the Full Bench in the 
case of Luchmun Dass v. Giridhur Chowdhry (3) has 

(1) (1900) I. L. It. 27 Calc. 762. (3) (188") I. L. It. 5 Calc. 855. 

(2) (1907) I. L. K.,34 Calc. 735 ; 110. W. N 613. 
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been overruled by the Privy Council or superseded by 
subsequent legislation. 

(ii) Whether a suit upon a mortgage effected by a 
father governed by the Mitakshara Law for a debt 
which is neither antecedent nor for family purposes 
and not proved to be immoral brought after the death 
of the father against the sons, some of whom were 
adult and some minors at the time of the mortgage, 
is governed by the twelve years’ rule of limitation 
under Article 132 of the schedule to the Limitation 
Act so far as it claims to affect the share of the sons. 

We have been invited by the plaintiffs respond- 
ents to answer the first branch of the first question 
in the affirmative ; they rely upon the decision of the 
Judicial Committee in Nanomi Babuasin v. Moclhun 
Mohun (1) and Bhagbut Pershad v. Girja Koer (2) in 
support of their contention. The Rules of the Court 
(Chapter V, Section 6) ordain that every decision of a 
Pull Bench shall be treated as binding on all Division 
Courts and Judges sitting singly, upon any point of 
law or usage having the force of law, determined by 
the Full Bench, unless it is subsequently reversed by 
a Bench specially constituted consisting of such num- 
ber of Judges as in each case shall have been fixed by 
the High Court, or unless a contrary rule be laid 
down by the Judicial Committee of the Privy Council. 
The decision in Luchmun Dass v. Giridhur Chow- 
dhry (3) has not yet been reversed by a Special Bench. 
A Special Bench was constituted in the case of Bala . 
ram v. Mangta Dass (4) to consider the question : but 
the reference was disposed of on a preliminary ground. 
The only question then is, whether a contrary rule 
has been laid down by the Judicial Committee. The 


(1) (1885) I, L. R. 13 Calc. 21 ; (3) (1880) I. L. R. 5 Calc. 855. 

L. It. L3 I. A. 1. (4) (1907) I. L. R. 34 Calc. 941. 

(2) (1888) I. R. R. 15 Calc. 717 ; h, R. 15 I. A. .99. ' . ; 





two cases mentioned do not expressly lay down any con- 

trary rule : they do not even mention the Full Bench bkunasdan 

decision which was not cited in argument before the SlNGH 

0 V. 

Judicial Committee. It is said, however, that if the bidya 
principles recognised in the two decisions of the Pbasad 

t ~ Singh. 

Judicial Committee are logically developed, a result is 
reached which is contrary to the decision of the Full 
Bench. But it is important to observe that the deci- 
sion of the Full Bench in Luchmun Dass v. Giridlmr 
(1) was based upon an interpretation of the earlier 
decisions of the Judicial Committee in Girdharee Lai 
v. Kantoo Lai (2) and Suraj Bunsi v. Sheo Persctd 
(3). The two later decisions of the Judicial Committee 
in Nanomi Babuasin v. Modun Mohun (4) and Bhag- 
but v. Girja (5), so far as the question now before us is 
concerned, do not extend, though they possibly eluci- 
date, the rule enunciated in the earlier Privy Council 
decisions interpreted by the Full Bench. The deci- 
sions by the Judicial Committee on this subject have 
in a large measure affected the strict doctrines of the 
Mitalcshara Law, and the question now before us is 
essentially, to quote the language of Sir James Col vile 
in Lakshman Dada Naik v. Ram Chandra Dada 
Naik (6) “ not so much whether an admitted principle 
of Hindu Law shall be carried out to its apparently 
logical consequences, as what are the limits of an 
exceptional doctrine established by modern juris- 
prudence.” It is plain that the Full Bench decision 
is still binding on this Court, as no contrary rule has 
yet been laid down by the Judicial Committee of the 
Privy Council. 


(1) (1880) I. L. R. 5 Calc. 855. 

(2) (1874) L. R. 1 I. A. 321 ; 

14 B. L. R. 187. 

(3) (1879) L. R. G I. A. 88 ; 

I. L. R. 5 Calc. 148. 


(4) (1885) L. R. 131. A. 1. 

(5) (1888) L R. 15 I. A. 99. 

(6) (1 880) I. L. R. 5 Bom. 48 ; 

L. R. 7 I. A. 181, 195. 
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We have next been invited by the plaintiffs 
respondents to answer the second branch of the first 
question in the affirmative, on the ground that the Full 
Bench decision was superseded by section 85 of the 
Transfer of Property Act (now replaced by rule 1 of 
Order XXXIV of the Civil Procedure Code, 1908). In 
support of this contention, reliance has been placed 
upon the cases of Biswanath Pershad Mahata v. 
Jacjdip Narain Singh (1) and Sheo Narayan Bay v. 
Molcshodct Das Mittra (2), the former of which 
was based on Lala Suraj Prasad v. Golab Chand (3). 
But, where in accordance with the ruling of the Full 
Bench in Luchmun Pass v. Giridhur Chowdhry (4) 
the mortgage is not operative as such against the 
sons, no question can arise as to the effect of section 85 
of the Transfer of Property Act. The suit may have 
been framed as one to enforce the mortgage against 
the sons ; but if, as laid down by the Full Bench, the 
mortgage as such is not enforcible against them, it 
is plain that section 85 cannot touch the question. 
Consequently, the decision of the Full Bench has not 
been superseded by subsequent legislation. 

The first question, in each of its two branches, 
must be answered in the negative. 

As regards the second question, it follows that 
article 132 of the Schedule to the Indian Limitation Act 
has no application, as there is no charge on immove- 
able property enforcible against the sons. Conse- 
quently, article 120 governs the case. The plaintiffs 
are thus entitled to sue within six years from the date 
when the right to sue accrues. Three alternatives 
have been suggested for this date -.first, the date when 
the debt incurred by the father matures; secondly , 

(1) (1912) I. L. II 49 Calc. 342 ; (2) (1913). 17 0. W. N. 1022. 

17 0. W. N. 1025. (3) (1901) I. L. R. 28 Calc. 517. 

(4) (1880) I. L. R. 5 Calc. 855. 
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tlie date when the creditor, after exhausting his lij15 
remedies against the father, finds that the debt or a brusakdan 
portion thereof is still unsatisfied; and, thirdly , the • Sl * eH 
date of the death of the father. The first of these Bidya 
dates was accepted as the starting point in Surja • 1 g ^“ 
Prasad v. Go lab Chand (1); but the question does 
not require decision in the present case, as more than 
six years have elapsed from each of the three possible 
points of time mentioned. While, therefore, we hold 
that article 120 applies to cases of the description men- 
tioned in the second question, we do not decide when 
the right to sue accrues for the purposes of that 
article. The second question is answered in the 
negative, and the rule of limitation applicable is held 
to be that embodied in article 120. 

The result of this view is that appeal 617 of .1912 
will be allowed with costs, both here and before the 
Division Bench ; the suit will, stand dismissed as 
against the appellants in respect of the bond of the 
27th October, 1901, to which alone the appeal relates. 

The other appeal, 769 of 1912, will stand dismissed 
with costs, here and before the Division Bench. Each 
party will pay his own costs in both the Courts below. 

A self-contained decree, giving effect to these direc- 
tions, will be drawn up in this Court in supersession 
of the decree of the Court below. 

G. s. 

In S. A. No. 617 of 1912, Appeal allowed. 

In S. A. No. 769 of 1912, Appeal dismissed. 

(1) (1900) I. L. 11. 27 Gale. 762. 
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APPELLATE CRIMINAL 


Before Woodroffe , Beackcroft and Greaves JJ. 


INDAR OHAND 


EMPEROR 


Trading with the Enemy — Acts done and directions given before date of 
the Ordinance , relevancy of — Subsequent ratification — •“ Trading mean- 
ing of — Directions to an agent to take delivery of goods lying in 
London , and to sell to German firm against payment — Supply of goods to 
agent and sale by him to German firm — u Destined meaning of — 
Legal and actual destination — Goods shipped to enemy country before the 
war but taken up by English firm in London ~~ Exportation of goods to 
accused' 1 s agent in Italy refused by such firm because of Royal Pro- 
clamation — Abetment of supply to , or of trading by the agent — Power of 
Appellate Court to alter conviction of principal offence to one of 
abetment— Discretion of Court — Commercial Intercourse with Enemies 
Ordinance ( VI of 1914) s. 3 — Trading with the Enemy Proclamation 
No. 2 els. 5 (7), (9) —Roy a l Proclamation of loth October 1914 — 
Criminal Procedure Code (Act V of 1S9S) s. 423. 


When; a case of mica was shipped by the accused to a German firm 
before the war but arrived in London after its outbreak and was taken up 
by an English firm, whereupon he wrote, before the date of the Ordin- 
ance VI of 1914, war., 1 4th October 1914, to a Bank in London, to make 
over the case to the English firm, and also to the latter to take it up and 
send the same to his agent at Genoa on application by such agent which, 
however, the English firm refused to do by reason of the prohibition of 
the export of mica to Italy by Royal Proclamation, and further wrote to 
the agent to apply to the English firm for the mica, and to deliver it to 
a German purchaser against payment, and where, after the date of the 
Ordinance, the accused again wrote to In’s agent informing him of , his 
aforesaid letters and instructions to the Bank and the English firm, and 
directing the agent to apply for the case of mica to the latter and to 


* Criminal Appeal No. 4 
1915, against the order of 
Calcutta, dated Jan. 4, 1 915. 


4’2 of 1915, and Government Appeal No. 2 o 
t* D. Swinhoe, Chief Presidency Magistrate 
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deliver it to the German purchaser against payment, which directions l9l£ 

were not in fact carried out on account of the refusal by the English 
firm to export the mica to Italy : — Chand 

Held, that, as the Ordinance was not retrospective, the only acts and v. 


directions which the Court could take into consideration, to establish the Emperor. 
offence of trading with the enemy, were such as were done or given after 
the date of its enactment, unless the previous acts and directions were 
ratified thereby. 

Qucere : Whether mere directions to an agent to apply for goods in 
the possession of a third person, and to deliver the same to an enemy 
against payment amount to “trading” within the meaning of the Trading 
with the Enemy Proclamation No. 2, cl. 5 (7). 

The word u destined” when used with the term u trading,” in the 
same sub-clause, means 14 intended for” and not 44 on the way to.” Legal 
destination must not be confused with actual destination. The Court must 
determine whether the goods were actually destined for an enemy and 
with reference only to acts done and directions given after the date of the 
Ordinance VI of 1914. 

If the English firm had really purchased the goods outright, they 
were not in existence, so far as any disposition of them by the accused was 
concerned, after the date they were taken up and paid for, and could not 
he destined for an enemy. But assuming that the said firm had merely taken 
over the goods on behalf of the accused and subject to his further instruc- 
tions, a direction to the agent to apply for and deliver them to a German 
purchaser against payment was insufficient to give the goods an enemy 
destination in fact, as such direction had no operation on receipt thereof 
by reason of the refusal of the English firm to export the goods to the 
agent at Genoa. 

Held , also, that, as the point was not free from doubt, the accused 
was entitled to the benefit of it. 

It is not a universal rule that in no case can an Appellate Court convict 
an accused of abetment, when he was charged only with the principal 
offence. But it is discretionary with the Appellate Court to allow such fresh 
charge being tried on appeal. The Court refused, under the circumstances 
of the case, to alter the conviction to one of abetment of supply to, or of 
trading by, the agent. 

Where the agent of the accused sold and delivered some eases of 
mica, and handed over the shipping documents for certain other cases 
lying in London, to a German firm or its agent in Genoa : — 

Held, per Beachcropt and Greaves JJ., that the accused was guilty 
of the offence of supplying goods to the enemy within cl. 5 (7) of the 
Trading with the Enemy Ordinance No. 2. 
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The appellant, Indar Ohand, was a member of the 
Ann of Gunput Roy & Co. trading in piece and other 
goods at 12 and 13, Syed Sally’s Lane in Calcutta, the 
other members being his father, Gunput Roy, and his 
two brothers, Kedarriath and Tunsook Roy. The mica 
branch of the business was under the sole control of 
Indar Chand. He was unacquainted with English, 
but the correspondence of the department was carried 
on by an English-speaking clerk, who used to read out 
and translate to him the letters received, and those 
written under his directions, in the course of the 
business. The firm had an agent at Genoa, named 
G. F. Checcacci, for the disposal of the mica and other 
goods sent from India, and used to trade largely with 
German and Austrian firms before the war. 

Indar Chand was tried before the Chief Presidency 
Magistrate on the following three charges, each being 
in respect of a different transaction : — 

(i) That you during September, October and November 1914, and 

during the continuance of a state of war . . „ unlawfully did con- 

travene the provisions of cl. 5 (7) of His Majesty’s Proclamation of 9th 
September 1914 . . by trading in goods . . to wit, one case of mica 

shipment by s.s. Nore ” destined for an enemy country . . . and for 

enemies, to wit, certain persons trading . . . under the name and style 

of Rhehmche Glimmer icaren Fabric at Wiesliusr, Cologne .... and 
thereby committed an offence under s. 3 of . . Ordinance VI of 1914. 

(ii) That you . . . unlawfully did contravene the provisions of 

el. 5 (9) of the said . . . Proclamation, by entering into a commercial 

contract and obligation, to wit, a contract for the sale md supply of one 
ca'C H, G. selected mica, with and for the benefit of enemies, to wit, cer- 
tain persons trading . . under the name and style of Rheinische 

and thereby committed an offence under s. 3 of . . . Ordinance VI of 

1914. 

(iii> That you during the months of SeptemberJDctober and November 
19 U • ' ■ > uivawftilly did contravene the provisions of cl. 5 (7) of the 

said . . Proclamation by supplying to a certain person F. Checcacci, . . 

certain goods . . . to wit, 11 cases of mica (previously shipped to 

Marseilles per s.s. “ Nevasaa”. and Chybassa ”) for and by way of trans- 
mission to an enemy country . » and to enemies, to wit, certain persons 
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trading . . . under name ... of Jaroslaw Ersle GUmmertoaren 1915 
Fabrik at Berlin . . . and thereby traded in the said goods, destined for Isdar 
the said enemy country . . . and thereby committed an offence under Chand 

s. 3 of . . . Ordinance VI of 1914. »• 

Emperor. 

First Charge. The facts relating to the first charge 
were that, on 30th June 1914, Gunput Roy & Co. under 
a previous contract with the Rheinische Glitnmer- 
waren Fabrik , which carried on business at Weisling 
in the German Empire, shipped a case of mica per , 

P. & 0. s.s. Fore ” from Calcutta to Cologne vid 
Antwerp, consigned to the above German firm. On j 

the 21st July, a bill was drawn and endorsed by the 
appellant’s firm on the Bergische Kakische Bank of 
Cologne for £21 to the order of the National Bank, 

London, and presented with the bill of lading at the 
Calcutta branch of the latter. The draft was dis- 
counted and all the documents were transmitted to 
the head office in London. 

War was declared by His Majesty against the j 

German Empire on the 4th August, and proclaimed in 
India, on the next day, by the Governor-General (see 
Gazette of India, Extraordinary, 5 th August, Parti, j 

p. 1294). On the 5th August, a Royal Proclamation was 
issued prohibiting trading with the enemy, but it was 
revoked and superseded by the Trading with the 
Enemy Proclamation No. 2, issued on 9th September 
and republished in India by Notification No. 419 W. ; 

dated 31st October 1914 (see Gazette of India , Part I, 
p. 1743). On the arrival of the “ Nore ” at London, the 
P. & 0. Steamship Co. notified to Gunput Roy & Co. 
that the vessel would not proceed to Antwerp, and 
that the case of mica had been landed. Information 
was also received from the National Bank in Calcutta, 
on 21st September, that the drawees had refused to 
honour the bill, whereupon the appellant wrote the 
next day to the manager of the said Bank here i 


1098 


INDIAN LAW REPORTS. [VOL. XLII. 




1 ' f % ll 




I ir, m 

f -r> . 


■ i v t 


1 1 ;| 


•va 

T S’ D ' If 


Indab 
Oh and 
v. 

Emperor. 


requesting him to instruct the London office to take 
delivery of the mica and make it over to Baker and 
Startin, an English firm, whom, he alleged, he was in- 
structing to take over the same. Meanwhile Clieccacci 
had written to Gunput Roy & Oo. a letter dated the 
20th August, received in Calcutta on or before the 
24th September, the terms of which were as follows : — 

Rhemische write they are ready to pay for the draft of £21, but on 
receipt of goods and not before.. ..My advice is that you give instructions 
to the Bank to have all those goods sent to me at Genoa. 

In reply to the above Gunput Roy & Co. advised 
Checcacci by letter, dated the 24th September, which 
reached Genoa on the 21st October, as follows : — 

We have instructed the Bank to deliver that case (per s.s. u Nore ”) 
to Baker and Startin whom we have also instructed to take delivery of the 
same from the Bank. If you wish to receive the case, please ask Baker 
and Startin to send you the case. We are also writing them to deliver 
you the case if you apply to them. Please do not give the case to 
Rheinische without payment. 

On the same date Gunput Roy & Co. wrote to Baker 
and Startin instructing them in the above sense, 
and the reply of the latter, dated the 23rd October, 
acknowledged receipt of the same. On the 9th Sep- 
tember, Checcacci wrote to the appellant’s firm : “ Also 
from Rheinische 1 have got inquiries. I have written 
to all German firms.” In reply the appellant’s firm 
wrote, on the 8th October, the following letter, which 
reached Genoa on the 12tli November — 

We strongly recommend you not to sell to German buyers. 

P.8. — You may sell to German buyers if the British Government do not 
take any offence or be contrary to their law or London people are still 
selling. 

On the 16th September Checcacci wrote to the appel- 
lant’s firm that Rheinische required the mica per s.s. 

“ Nore ” to be shipped to Rotterdam. The letter was 
received here on the 13tli October. 

Ordinance VI of 1914 was published in the Gazette 
of India, Extraordinary, and came into force on the 
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14th October. It was re-published in the Calcutta 
Gazette, Extraordinary, on 20tli October. A Royal 
Proclamation was issued on the loth October prohibit- 
ing the export of mica, except to the ports of Prance, 
Russia (other than the Baltic Ports), Belgium, Spain 
and Portugal. (See Manual of Emergency Legislation, 
p. 407.) This Proclamation appears to have been 
superseded by the one of 10th November published 
in the Gazette of India, of 12th December, Part I’ 
p. 2072. 

Gunput Roy k Co. replied to Checcacci’s letter of 
16th September on 15th October by a letter, which 
reached the latter on or before the 12th November, as 
follows : — 

In our letter of 24th last we have already advised you that we have 
instructed the Bank to deliver that case to Baker and Startin against pay- 
ment, whom we have also instructed to deliver you the case if you apply 
to them. We hope you have done the needful before receipt of this, but 
do not deliver to Rheinhehe without payment.. ..We are badly in need of 
money at present. 

On the 22nd October Gnnput Roy & Co. wrote fur- 
ther, as below, i n reply to Checcacci’s letter of the 23rd 
September which reached here on 20th October: — 

We have instructed Baker and Startin to deliver you that one ease as 
we have paid the amount to Bank. Please receive that case from them and 
deliver to Rheinhehe against payment and remit us the money. Try to sell 
promptly and remit the money as we are badly in need of it at present. 

In answer to a letter of Checcacci’s dated the 30th 
September, received here on. the 27th October, that 
Eheinische wanted the mica shipped per s.s. “ Noref 
the appellant’s firm replied as follows, on the 29th 
October : — 

We have already instructed the Bank to deliver that case to Baker and 
Startin, whom we have written to, on 24th September last, to pay and take 
delivery of the same from the Bank and deliver the case to you if you ask 
them. Please ask them to send that case to you and deliver to Rheinhehe 
against payment. We hoped you would have done the needful, in the 
meantime.... We are badly in need of money. 
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In the meantime Clieccacci, on receipt of Gunput 
Roy & Co.’s letter of 24tli September, wrote on 21st 
October “I shall certainly not ask Baker and Startin 
to deliver that case to me,” though he altered his 
mind and wrote, on the 12th November, promising 
to enquire whether Baker and Startin had taken deli- 
very. On the 5th November Gunput Roy wrote to 
Clieccacci — 

We hoped you would have applied to Baker and Startin to deliver you 
the case whom we have instructed to deliver you on taking from the Bank, 
and by this time you would have done the needful and realized the money. 
• • . We have been put into great difficulty in financial matters. 

On the 19th November Checcacei wrote that Baker 
and Startin would not be able to deliver him the goods 
as they could not be exported from England just then. 
Gunput. Roy & Company’s letters of 29th October and 
5th November and also those of Clieccacci, dated 21st 
October, 12th and 19tli November, were intercepted in 
transit and detained by the Press Censor. Three other 
letters not given in evidence at the trial were referred 
to on appeal (i) a letter from Baker and Startin to 
Gunput Roy & Co. dated 23rd October, “ Received 
yours of 24th ultimo. We are taking up this case and 
will do our best to dispose of it at invoice rates. We 
could not deliver to Clieccacci as export of mica to Italy 
is prohibited,” (ii) a letter by the National Bank, 
Calcutta, on 17th November, to Gunput Roy & Co. 
stating the receipt of advice from the London office 
as to the release given to Baker and Startin for the case 
of mica, (iii) a letter from the National Bank here, 
dated 14th December, advising the delivery of the 
documents to, and payment of the bill by, the said 
firm. There was, however, no definite evidence when 
this firm received or disposed of the mica and whether 
on their own account or as agent of Gunput Roy 
& Go. . 
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Second Charge. On 23rd September Ckeccacci wrote 
to Gunput Roy & Co. enclosing an order from the 
Rheinische “of R. C. mica selected to cut X 4| 
of first class quality.” The appellant’s firm replied, 
on the 22nd October, agreeing to ship the same, but 
adding that “ the quality would be no better than what 
we are accustomed to ship.” Checcacci wrote in ans- 
wer, on the 19th November, to hurry up the shipment. 
The Magistrate held that no completed' contract had 
been entered into, and acquitted the appellant of this 
charge, and the Crown withdrew its appeal at the 
hearing before Beachcroft and Greaves JJ. 

Third Charge. On the 16th July 1914, Gunput Roy 
& Co. shipped for Marseilles eight cases of mica by 
the s.s. “ Chy basset ” consigned to Drouet & Co., in 
Paris, and six by s.s. “ Nevassci ” intended in equal 
numbers for Drouet and the Manufacture Parisienne. 
The former cases reached Marseilles, but the others 
were carried to London after the outbreak of war. On 
the 20th August Checcacci informed Gunput Roy by 
letter that the French consignees bad not taken deli- 
very, and requested directions to the Bank to send the 
goods with the shipping documents to him at Genoa 
for disposal. The appellant replied, on the 24th Sep- 
tember, that he had directed the Bank to deliver him 
the goods free. On the 16th September Checcacci 
wrote to the appellant’s firm that Jaroslaw of the firm 
of Erste Glimmerwaren Fabrik having its head office 
in Berlin, had telegraphed to him agreeing to take the 
goods at Genoa, and advising directions to the Bank 
to send the shipping documents to him there. The 
appellant’s reply of the 15th October stated that he had 
done so. On the 23rd September, Checcacci again wrote 
that Jaroslaw wanted to buy the goods, and suggested 
free delivery to him of the documents. The appellant 
wrote, on the 22nd October, to Checcacci accepting the 
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proposal and directing him to sell at profitable prices. 
On 7th October, Cbeccacci informed Gunput Roy 
& Co. that he had received the documents for the 
six cases by s.s. “ Nevassa ” lying in London and sold 
them to Jaroslaw, payment at Genoa against delivery. 
This letter was answered by the appellant on the 29th 
October. On the 14th October, Checcacci acknowledged 
receipt of the documents for the eight cases and inti- 
mated that he had sold all the goods consigned to 
Marseilles less three cases per s.s. “ Nevassa ” which 
Drouet wanted. On the 21st October, Checcacci wrote 
that the Marseilles goods had not reached him, but 
that 11 cases had been sold to Jaroslaw. The appel- 
lant replied, on the 29th October to Checcacci’s letters 
of 30th September and 7th October, stating that he 
hoped that the latter had brought the cases to Genoa 
and would sell them, and adding “ We note you have 
sold those six cases at invoice prices to Jaroslaw. 
Please sell the eight cases at higher prices.” The 
correspondence between Checcacci and the appellant, in 
the course of transit after the 21st October was detained 
by the Censor. Checcacci delivered the documents for 
the eight, cases shipped by s.s. “ Ohybassa ” to Jaro- 
slaw’s agent on 8th October, forwarded those relating 


to the three cases per s.s. “ Nevassa ” to Jaroslaw on 


the 1.0th, and sent the invoices for the 11 cases on the 
12th. The eight cases were delivered to the agent 
between the 20th October and the 12th November. 
On the 12th November Checcacci, in reply to the appel- 
lant’s letters of the 8th and 1.5th October, wrote that 
he had shipped the eight cases to the “ Jar os Mica 
Company ” and had received a cheque, and added that 
if he got the three cases from London, he would deli- 
ver them also to this “ American Company.” 

The Magistrate convicted Indar Chand, on the 4th 
January 1915, upon the 1st and 3rd charges, and 
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sentenced him to concurrent terms of rigorous impri- 
sonment for 18 months on each charge and added a 
of fine Rs. 1,000 on the latter charge only. He acquit- 
ted the accused on the second charge. The accused 
appealed against his conviction on the first and third 
charges, and the Government against his acquittal 
on the second. 

Sir S. P. Sinha (with him Mr. C. C. G-hose. Mr. B. 
N. Bose and Babu Manmatha Nath Mookerjee), for 
the appellant. 

The Advocate-General (Mr. G. h. B. Kenrick, K.C.) 
(with him Mr. H. G. Pearson and Babu Manindra 
Nath Banerjee). for the Crown. 

Bbachcroft and Greaves JJ. passed the follow- 
ing judgments convicting the appellant on the third 
charge, hut disagreeing on the first : — 

Beachceoft J. The appellant has been convicted on two charges 
under section 3 of Ordinance No. VI of 1914 for having contravened the 
provisions of section 5 (7) of the Royal Proclamation of the 9th Septem- 
ber relating to Trading with the Enemy. He was tried on three charges, 
but acquitted on the second. The first charge was to the effect that he 
had traded in a case of mica destined for a German firm in Germany, and 
the third was to the effect that he had supplied to one Checcacci of Genoa 
11 cases of mica for and by way of transmission to a certain firm in 
Germany, and thereby traded in the said goods destined for the said 
enemy country and the said enemies. The Magistrate convicted the 
appellant on both charges of trading in goods destined for the enemy, 
and sentenced him to rigorous imprisonment for 13 months on each 
charge, the sentences to run concurrently, and also to a fine of Rs. 1,000 
on the third charge. 

The facts are not in dispute. The appellant is a member of a firm in 
Calcutta and was in charge of the mica business of the firm. The firm 
had an agent, named Checcacci, in Genoa, who was apparently their sole 
agent in Europe. Before the outbreak of the war the appellant had 
shipped a case of mica per s.s. a Nore ” to a German firm, trading under 
the name of Rheinische Glimmerwaren Fabrih at Cologne vid Antwerp* 
Owing to the outbreak of war the ship did not proceed beyond London. 
On the 20th August Checcacci wrote to the accused that the German firm, 


Indar 

C II AND 
V. 

Emperor. 


t 


r 


I® 









INDIAN LAW REPORT 


INDAR 

Chand 


YOL. XLIL] CALCUTTA SERIES. 


1105 


liis injunction not to deliver without payment. On the 22nd October in 1915 
answer to a letter referring to offers by German firms, accused repeated T ” 

his information about telling Baker and Startin to deliver the case of mica 0 h an d 

and again told Checcacci to deliver it against payment. These instructions v. 

were again given in a letter of the 29th October, but tins letter being PERQ E 

detained by the Censor never reached Checcacci. In a later letter of 5th Beaohcroft 
N ovember accused expressed the hope that Checcacci had applied to Baker J. 

and Startin, that lie had done the needful, which evidently means sold the 
mica and sent on the money This letter was stopped by the Censor. 

This is as much as is material to the first charge, though the matter 
was referred to in two other letters of Checcacci, one of 21st October, in 
which he showed his displeasure at accused having mixed up Baker and 
Startin in the matter, and refused to ask for the case, and another of 12th 

November, in which he promised to enquire of Baker and Startin, who had 

never said a word. 

The Magistrate lias found that with the full authority of the accused 
Checcacci had entered into an arrangement with the Rheinisehe Co. under 
which the case was to be transferred to the Rheinisehe Co. which was to 
pay for it and was awaiting its arrival, and that the arrangement was 
sufficiently completed to justify the inference that but for the difficulty 
of exporting the mica from England it would have been delivered to the 
enemy. He found that the acts of the accused and his agent consti- 
tuted trading in goods destine! for the enemy. To his resume of the 
facts established, lie might have added this that the accused had done all 
in his power to enable the goods to be sent to Genoa. 

It is argued for the . appellant that the facts found by the Magistrate- 
do not justify the conviction. It is contended in the first place that, as all 
the other acts specified in section 5 (7) imply handling of goods, the 
term “trade” in the same section involves handling, and the offence of 
trading is not complete without it. I cannot accept this contention. This 
is not one of those cases where the words used to define the offence are 
more or less synonymous and relate practically to the same or similar acts. 

The section contemplates four sets of acts which are entirely separate, the 
one from the other 

All commerce is presumed to be for the benefit of the country which 
is a party to it, whether the country is paying for goods received or is 
receiving payment for goods supplied. And as commerce is presumed to 
be advantageous to an enemy country, the object of the Proclamation is 
to prevent the enemy receiving assistance by way of commerce. Section 
5 (7) is designed to strike at that commerce by making penal certain 
operations of commercial intercourse, and has in view not only direct, but 
also indirect means of supply. When analysed the section will be found 
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to contemplate four distinct acts, any one of which may form, closely or 
remotely, part of the process of supply to an enemy or receipt from an 
enemy. The first is supply to or receipt from the enemy himself, the 
second is supply to an intermediary for transmission to the enemy, or 
receipt from an intermediary by way of transmission from the enemy, 
the third is the dealing in goods which are to be sent to the enemy or 
which have come from the enemy, the fourth is the carrying of goods to 
the enemy or from him. The third is the case under discussion. 

The terms are wide enough to include trading between persons, neither 
of whom is an enemy, if the goods are intended to be sent to an enemy, 
and also the case where one of the parties trading is an enemy. In the 
latter case if the trading comprises an actual supply of goods, the offence 
would also fall within the first clause. 

It will be noticed that there are two essentials requisite to complete the 
offence, (i), a trading, (ii) in goods destined for an enemy. What is trading ? 
There was considerable discussion at the Bar as to the meaning of the term, 
and reference was made to various decisions on Prize Law to support the 
proposition that actual handling of goods was essential. I do not 
propose to refer to these authorities, for decisions on Prize Law must in the 
very nature of things relate to instances of handling of goods. I take to 
be included in the term “ trading ” any commercial transaction between 
parties which has for Us object the transfer of goods by purchase, sale, 
barter or exchange. I do not consider it necessary that goods should in 
fact pass. A man who takes a cargo of beads or bangles and offers them 
for sale to South Sea Islanders trades in those goods, even though he may 
not succeed in selling: a single article. Language must keep pace with 
changes in the actual conditions of life. And with improvements in com- 
munications and development of commerce many kinds of goods become 
the subject of trading even before they actually come into existence. 
The term u trading” cannot be limited to cases where one of the parties is 
actually in physical possession of the goods. 

Now what are the facts ? The accused had had dealings with the 
Rheinhehe Co. before the outbreak of the war. After the outbreak of 
war, his agent Checcacci is in communication in respect of the case of mica 
with the Rheinhehe Co which offers to pay on receipt of the goods. The 
accused writes to Baker and Startin to send the goods to Checcacci, and 
writes to the latter to get the goods from Baker and Startin and to deliver 
them to the Rheinhehe Co on payment. We do not know the exact 
understanding on which Baker and Startin paid for the goods. They were 
old customers of accused, and it may be that the accused wanted them to 
oblige him by purchasing the goods or that he merely wanted them to get 
the goods from the Bank and hold them at his disposal. We have only one 
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letter which passed between the two firms, the letter of the 23rd October 1915 

from Baker and Startin to accused’s firm, and this letter to my mind i NI>AE 

supports the latter conclusion* Baker and Startin write, u We are taking up Chand 

this case as requested by you and will do our best to dispose of it at invoice 17 * 

rates.” If Baker and Startin were purchasers of the mica, it would be a _L_ * 

matter of uo concern to the accused at what price they disposed of it. Beachqroft 

Also they point out that it will be impossible to send the mica to Checcacci. J. 

Then referring to some other goods which presumably accused had also 

asked them to pay for they say, u We await details before deciding if we 

can pay for them. It is understood of course that we can dispose of any 

such goods in order to release our money as quickly as possible.” I read 

the whole letter as an agreement to temporarily accommodate accused, by 

paying the Bank, getting delivery of the goods and disposing of them, for 

accused. The accused also evidently thought the mica was at his disposal 

when he instructed Baker and Startin to send it to Checcacci. In fact Baker 

and Startin disposed of the mica. I do not know when, nor whether on 

their own account or on account of accused. They could not have got it 

before the 23rd October, and the letter of the 14th December from the 

National Bank, Calcutta, to accused suggests that they did not even get the 

documents before November, allowing six weeks for communication of that 

fact to pass from the Bank in London to the Calcutta branch aud from 

the latter to accused. 

But whatever may have been the position of Baker and Startin. does 
the mere accident that accused could not actually get the goods to Checca- 
oci alter the fact that he was trading in them ? I think not. He offered 
to an enemy firm goods which lie thought he was in a position to send to 
them, and he did all that lay in his power, to get the goods to them. This 
to my mind was clearly trading. 

Now I come to the second essential of the offence. It is argued that 
the mica does not come within the description of goods “destined for an 
enemy,” for when criginally consigned to the Rheinische Co. that firm was 
not an enemy, and when the mica was taken by Baker and Startin in London 
its destination was no longer Germany. This argument is based oh what is 
to my mind a misinterpretation of the meaning of the words u destined 
for an enemy.” That phrase cannot refer to the destination before the 
trading takes place, but to what will be the destination as the result of the 
trading, or after it takes place. An example will show that it must be so. 

Supposed ships a quantity of goods for Germany in the care of an agent 
B. On the way B sells the goods to C who diverts them to England. 

Here the goods are in the first instance destined for Germany, they are so 
destined at the time that B and C trade in them, but B and C obviously do 
not commit an offence against the Proclamation for they in effect carry 
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out its object by preventing the goods from reaching the enemy country. 
But if A sells to B goods, which he knows B intends to send to Germany 
A and B both commit an offence against the Proclamation, for they trade in 
goods which are intended for, for that is all that “destined for” means, an 
enemy country, In this case the accused in trading in the goods intended 
that they should go to Germany and the purchasing company intended 
the same The offence of the ; accused is, therefore, in my opinion 
complete. 

He is also, on the facts established, guilty under section 3 of the Ordi- 
nance for another reason in that lie abetted the supply of goods to an 
enemy. It was suggested in the course of argument that even if he was 
not guilty of trading in goods destined for the enemy he was guilty of 
such abetment. Learned counsel’s answer was that though instigation to 
sell to an enemy would be an abetment yet, as the proposal in this case 
came to accused from Cbeceacei, the accused could not be said to have abet- 
ted supply by his agent. The argument is ingenious but fallacious. Insti- 
gation is not limited to the person from whom the proposal first moves. 
In his letters both of 22nd October and 29th October the accused directed 
Cbeceacei to deliver the goods to the Rhehmche Co. against payment. The 
last mentioned letter not having reached Cheeeaeei would not be an instiga- 
tion, but the letter of 22nd October was. It was not. as suggested, merely 
a case of acquiescence but of positive direction. 

Even if the charge as framed failed I should, therefore, be prepared to 
convict accused of abetment of supplying goods to the enemy. It was 
not suggested that lie would be in any way prejudiced by the absence 
of a charge of abetment. The case depends entirely on the correspond- 
ence, and it has been reiterated on behalf of the accused that he has in 
every way assisted the prosecution by putting at the disposal of the Grown 
the whole of his correspondence. 

The mica which forms tire subject matter of the third charge had 
also been shipped from India before the war broke out. Fourteen cases 
of mica had been shipped to Marseilles ; eight cases by s.s. “ Chybassaf 
for one Drouet of Paris, and six cases by ss. “ Nevasta ,” three for Drouet 
and three for the Manufacture Parwenne. The former consignment was 
landed at Marseilles, but the latter was sent on by mistake to London. 
The consignees were unable to take delivery, and the accused, having been 
advised of this by the Bank, wrote to Cbeceacei, on the 17th September 
to try and get the goods and reship them to him. On the 24th September' 
having in the meanwhile received a letter from Cbeceacei, dated 20th August’ 
reporting what lie had already learned from the Bank, accused wrote that 
he had instructed the Bank to deliver to Cbeceacei. Letters from Cbeceacei 
of the 7th and 10th September speak of a growing demand both in 
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Germany and elsewhere for mica, and Cheecacci advised accused to have a 1915 
stock of mica at Genoa. In answer to the first letter accused wrote the 
letter of the 8th October, to which I have already referred, advising Chand 

Cheecacci not to sell to Germans, subject to the qualification mentioned in v. 

the postcript. Then on the 16th September Cheecacci wrote that Jaroslaw Emper * )r * 

had telegraphed to have the mica which had been consigned to Drouet and Beachcroft. 

the Manufacture Parisienne sent to Genoa, and he asked accused to tell J. 

the Bank to make over the documents to him, on which he would dispose 
of the goods. 

The firm of Jaroslaw’s Erste Glhnmerwaren Fabrik was an old cus- 
tomer of accused, with its head office in Berlin. From the terms of 
Checcacci’s letter it would appear that he had been in communication with 
Jaroslaw about this particular consignment of mica. Accused answered 
this letter on 1 5th October saying that he had told the Bank to deliver 
the documents. He says u We trust you would have received the same 
from them and brought those cases to Genoa. Please try your l>est to 
sell them elsewhere and remit us the amount.” It is suggested for the 
appellant that the word “ elsewhere ”, in view of the previous letter of 
the 8th October, means to some persons other than Germans. I think 
there can be no doubt that it means elsewhere than to the original 
consignees. Accused obviously does not mean to exclude Germans, for in 
the same letter he is consenting to the sale to the Rhemische Co. What 
he said in his letter of the following week is very clear* Cheecacci 
had written on the 23rd September, “Jaroslaw . . . . , . wish to 
buy the R. 0. 1. 2 & 3 lying at Marseilles .... Please instruct the 
Bank to deliver me free the documents for these goods. 1 shall have 
them sent to Genoa and will sell them from here. I cannot sell them from 
Marseilles, as buyers are Jaroslaw or Brandt or others whom the English 
Banks ’will not accept drafts upon * . . . , , ** Then he refers 

to an offer by the Rhemische Co. and an Austrian merchant, and says 
“ there are no stocks on the Continent, if we are clever we shall gather all 
the trade of the Continent in our hands for now and for the future, but we 
must act quick and in earnest.” Accused’s reply was an acceptance of the 
proposal and a direction to sell at profitable prices. He wrote u We have 
already paid the money which the Bank advanced to us and instructed the 
Bank to deliver those documents to you free by cable, which we trust on 
receipt of that cable they have delivered those documents to you and you 
have brought those cases to Genoa. Please try to sell them promptly 
at profitable prices.” On the 80th September, Cheecacci, who of course did 
not receive any of accused’s instructions, even in answer to his earliest 
letters, till a latter date, again wrote that Jaroslaw wanted the goods. 

Accused’s answer of the 29th October in which he repeated his instructions, 
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.1915 was detained by the Censor. On the 7th October Checcacci reported the 

IndIr Sale ° f SiX ° aSeS t0 Jaroslaw ’ aiK ' tliat he hoped to sell him the other eight 

. Ohand Accused s reply on the 29th October, for this letter answered two of 

y. Checeacci’s, was that Checcacci ought to have sold the six at a higher price 

, E mi<ero b. and that he must try to sell the eight at profitable prices. On the 14th 
B-eachckoft October Checcacci reported having sold all 14 cases to Jaroslaw, but he had 
,J. cancelled the sale of three as Drouet wanted them. On the 12th Novem- 
ber Checcacci reported having shipped eight cases to the Jaros Mica 
Company and received a cheque for the amount. The other three cases 
were apparently not delivered as, on the 1 9tii November, Checcacci 
■writes that the six cases were still under consideration at the London 
Custom House. 

There was some discussion arising out of this last letter as to whether 
. the eight cases of mica were delivered to Jaroslaw or to some other Com- 
pany. I feel no doubt that Checcacci in writing of the Jaros Mica Co. 
refers to Jaroslaw in spite of some confusion raised by the passage in the 
letter which refers to “ this American Co ” and the later passage “ send 

me samples and I shall propose them to the Jaros Cincinnati 

Co. and Microw Mica Co. of Chicago.” It is suggested by the learned 
Advocate-General that the letter is a blind and that the writer is referring 
to German Companies. Perhaps it is so. But that fact should not go 
against the -Accused. Up to this point the correspondence had been per- 
fectly straightforward. There is no reason to suppose that accused had 
at any time used veiled language in his letters to Checcacci, and if the 
latter suddenly took to doing so, any adverse inference that might be 
drawn against Checcacci from that fact must not reflect or, the accused. 

In this case, as in the first case, we have the fact that Checcacci was 
dealing with an enemy firm and finally sold to it the cases of mica which 
form the subject matter of the charge and delivered some of the 
cases. We also have the fact that accused directed Checcacci in the 
letters of 15th, 22nd and 29th October, the first two of which 
reached Checcacci for they were answered, to sell the mica. But it is 
sought to exonerate the accused by a fact which distinguishes this case 
from the first, viz., that Checcacci sold the goods before he had any in- 
structions from the accused to do so. He reports the sale of six cases in 
his letter of the 7th October and of all 14 in his letter of the 14th October 
whereas it was only on the 2.1rt October, that Checcacci received 
accused s letters of 1 7 th and 24th September, and even in those two 
letters accused did not authorise Checcacci to sell to Germans. In the first 
he only told his agent to get the goods into his possession or reship, 
m the second he says he lias told the Bank to deliver the mica to him and 
for advaace on it. 
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Cheocacci, however, did not actually part with the mica till the 12th 1915 
•November on which date he also got payment for it. At that time he had 
received accused’s letters of 8th October and 15th October. In the first Chand 

accused had instructed him not to sell to Germans and then qualified the v. 

instructions in the postcript. The letter of the 15th was the one in which Emperor. 

he told Checcacei to try and sell “ elsewhere.” At the time of the writing Beachcroft 

of the former letter, though trading with the enemy had been forbidden J. 


in the Royal Proclamation of the 5th August, published in India on the 
12th September, a month before the letter was written, disobedience to the 
Proclamation had not been made an offence. But when the second letter 
was sent, the Ordinance making disobedience to a Royal Proclamation 
penal had been published. Accused's instructions even of the 8th October 
did not reach Cheocacci till early in November ; long before they reached 
him they had become penal, accused was in a position to countermand the 
instructions and as he did not do so he must be held liable for the result 
arising out of his instructions. It is- true that he qualified the permission 
to sell by the proviso, “ if the British Government do not take any offence 
or be contrary to their law or the London, people are still selling them,” 
but the accused cannot shelter himself by saying he left the matter to the 
discretion of his agent. The nature of his ' instructions will of course 
very largely affect the punishment to be awarded, but it will not affect 
the liability. As the goods, or some of them, were in fact delivered to an 
enemy the accused has committed an offence within the first clause of 
section 5 (7), viz., “ supplying goods to an enemy.” The offence does not 
come within the terms of the second clause, which was the charge framed 
by the Magistrate, for accused supplied the goods to Cheocacci not for trans- 
mission to an enemy, but with instructions contained in his letters of the 
17th and 24th September. 

The accused would also be liable for abetment of the offence of supply- 
ing goods in that in his letter of 22nd October he instigated his agent to 
sell to an enemy firm. The instigation constitutes the offence. In fact 
Cheecacci had reported the sale of all 14 cases before the letter reached -him 
but that was obviously a revocable arrangement and was revoked in respect 
of three cases. Eight of the cases had also been delivered before the letter 
reached Cheocacci. There may be abetment by instigation of an offence 
which cannot in fact be committed. In this case three of the cases out of 
the 11, which Jaroslaw was to have, remained undelivered when Cheocacci 
got accused’s letter of the 22r>d October, and in respeot of these three, at 
any rate, there cannot be the slightest doubt that the accused committed 
the offence of abetting the supply to an enemy. 


. On two grounds, therefore, I consider the accused has been rightly-eon- 
viefced in respect of the subject matter. of the third charge. 
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It may even be that accused would be liable for acts contravening the 
Proclamation, done by his agent, even if those acts were directly contrary 
to his instructions on the principle that where an act is itself an offence 
apart from any intention a principal is liable for his agent’s acts. Whether 
that principle applies in the present case I do not consider it necessary to 
express an opinion.. ' 

The offence of trading with the enemy in contravention of the Royal 
Proclamation is an extremely serious one, and it is doubly serious if it takes 
the form of one of His Majesty’s subjects supplying an enemy with material 
which can be used for the prosecution of the war while the efforts of His 
Majesty’s Naval forces are directed to stopping such supply. If the 
sentence of imprisonment imposed by the Magistrate has had the effect of 
bringing home to the public the gravity of a disregard of the Royal Pro- 
clamation it will have done good. But in the circumstances of this case 
I do not consider it necessary that a sentence of imprisonment should be 
imposed. The situation is novel, and the legislation is novel. The effects 
of the Proclamation were for some time but indistinctly realized even in 
England ; there must.be still more uncertainty in India. In both cases the 
goods had been shipped before the outbreak of war, and though there 
is reason to think that owing to Checeacci’s bad advice the accused 
allowed his business instincts to overcome his ideas of good citizenship, 
there is this much to be said in respect of the first charge that he 
was carrying out a bargain entered into before the war. I think the 
convictions should bo upheld, but that we should alter the sentence 
on the first charge to one of the maximum fine which the Magistrate could 
have imposed, viz., a fine of Ks. 1,000 and on the third charge remit the 
sentence of imprisonment allowing the fine to stand: in default of pay- 
ment of fine in either case the accused to undergo rigorous imprisonment 
for six months. I trust the reduction of the sentence will not give birth to 
any false ideas as to the sentence that is likely to be imposed in case of any 
contravention of the Royal Proclamation in future. 

I understand that my learned brother, while agreeing that the appeal on 
the third charge should be dismissed subject to the reduction of sentence 
proposed, is of opinion that the appellant should be acquitted on the first 
charge. In the circumstances the conviction on the third charge is upheld 
and the sentence reduced to one of a .fine of Rs. 1 000. In regard to the 
first charge our opinions must be laid before the learned Chief Justice for 
reference to a third Judge under section 429 of the Code of Criminal 
Procedure. 


Greaves J. This is an appeal from a conviction of the accused by 
tlie Chief Prewlency Magistrate of Calcutta of two offences in contravention 
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of the provisions of clause 5 (7) of His Majesty’s Proclamation of the 9th 
September 1914, “The Trading with the Enemy Proclamation Number 2.” 
The accused was further charged with an offence in contravention of the 
provisions of clause 5 (9) of the said Proclamation but was acquitted on 
this charge. The Crown have appealed against the acquittal, but do not 
desire to proceed with the appeal. The accused was sentenced, under the 
provisions of clause 3 of Ordinance Yl of 1914, which was published in the 
Gazette of India , Extraordinary , of the 14th October 1914, to eighteen 
months 1 rigorous imprisonment under one charge (the first charge) and to a 
like term of rigorous imprisonment and a fine of Rs. 1,000 under the charge 
(the third charge), or in default of payment of the fine to six months’ 
rigorous imprisonment, the sentences of imprisonment to run concur- 
rently. 

The accused is a member of the firm of Gunput Hoy & Co. of Calcutta. 
The firm consists of six members including the accused, and the accused 
was. at the time that the offences against the Ordinance, of which the 
accused was convicted, were committed, in control of that branch of the 
firm’s business which exports mica, and the correspondence, of the firm 
which deals with that branch of the business was conducted by and under 
the direction of the accused, and it was under his direction that the corre- 
spondence before us was written. 

The firm of Grunput Roy & Co., prior to the war had been in the habit 
of exporting mica to European countries including Germany. Their 
course of business was as follows. One Checcacci, an Italian resident at 
Genoa, was the sole agent of the firm in Europe for the sale of mica, 
having been appointed such under or by virtue of an agreement dated the 
8th May 1912 and made between Gunput Roy & Co. and Checcacci, and 
whereby Checcacci agreed ( inter alia) to devote his whole time and atten- 
tion to the business and not to engage in any other business. Checcacci 
was in the habit of forwarding to Gunput Roy & Co. orders for mica from 
firms in Germany and elsewhere, bills were drawn by Gunput Roy & Co., 
on the various purchasers and discounted by the Calcutta branch of the 
National Bank of India who forwarded the bills together with the shipping 
documents to their head office in London for realization and for the 
handing over of the shipping documents to the purchasers against payment 
of the bills. In the event of the purchasers failing to pay or accept the bills 
the National Bank of India were entitled to call on Gunput Roy & Co. 
to refund the money paid by the Bank to Gunput Roy & Co., and against 
such refund the shipping documents would be made over to the order 
of Gunput Roy & Co. 

The charges against the accused, in respect of which he was convicted, 
were (i) that during the months of September, October and November 
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19 14, and during the continuance of a state of war between His Majesty and 
the German Empire, he at Calcutta, unlawfully did contravene the provision 
of clause 5 : (7) of His Majesty’s Proclamation of the 9th September 1914. 
“The Trading with the Enemy Proclamation Number 2 ” being a Proclama- 
tion of His Majesty for the time being in force relating to trade, commercial 
intercourse and other dealings with any subject of the said German Empire 
or any person residing, carrying rn business or being in the territories of the 
said German Empire, by trading in goods, wares and merchandise, to wit, 
one case of mica shipped by the s.s. “ Nore” destined for an enemy 
country, to wit, the said German Empire and for enemies, to wit, certain 
persons trading and carrying on business together under the name and style 
of Rheini sche Glimmer tear en Fa^rik at Weisling, Cologne, in the said 
German Empire, and thereby committed an offence punishable under 
section 3 of the Commercial Intercourse with Enemies Ordinance No. VI 
of 1914. (iii) that during the months of September, October and Novem- 
ber 1914, during the continuance of the state of war aforesaid, at Calcutta, 
he unlawfully did contravene the provisions of clause 5 (7) of the said Trad- 
ing with the Enemy Proclamation No 2 by supplying to a certain person, 
namely, one G. Felice Checeacei of Genoa in Italy, certain goods, wares and 
merchandise, to wit, 11 cases of mica (which had been previously shipped 
to Marseilles per s.s. “ Nevassa " aud s.s. “ Chybassa ”) for and by way of 
transmission to an enemy country, to wit, the German Empire, and to 
enemies, to wit, certain persons trading and carrying on business together 
under the name and style of Jaroslaio Ersie Glimmerwaren Fahrik at 
Berlin in the said German Empire, and thereby traded in the said goods 
destined for the said enemy country and the said enemies and thereby 
committed an offence punishable under section 3 of the Commercial Inter- 
course with Enemies Ordinance No. VI of 19 14. 

The Proclamation in its preamble contains a recital that it is contrary to 
law to trade or have any commercial or financial transactions with any 
person resident or carrying on business in the German Empire or Austria- 
Hungary without permission. 

Clause 5 (7), which is the clause under which the accused was charged 
and convicted, divides itself into three parts and forbids (i) the supply of 
goods, etc., to ur for the use of the enemy or the obtaining goods, etc., from 
the enemy, (ii) the supply of goods by way of transmission to or from the 
enemy, (iii) the trading in or carrying of goods destined for or coming 
from the enemy ; and the direct and the indirect carrying out of any of the 
acts above mentioned is prohibited by the sub-clause, and the clause itself 
contains a provision at. the end making any person who commits, aids or 
abets any of the aforesaid acts guilty of a crime. 

The Proclamation is a penal Proclamation and it must be construed 
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strictly, and the conviction of the accused can only be upheld if he be 
shown to have actually and in fact done one. of the acts thereby forbidden , 
and it is not sufficient for the prosecution to show that he iso acted as to 
show himself willing to do any of the acts forbidden by the Proclamation 
and, unless he in fact actually did one of the acts or possibly aided or 
abetted any such act, the accused cannot be convicted thereunder. The 
accused is, of course, fully entitled to raise and rely on any defence 
however technical it may be to meet a penal charge and is entitled to have 
the fullest weight given to any such defence. On the other hand it is, of 
course, necessary that, so far as possible, no restricted meaning should be 
placed on the words of the Proclamation and that it should be so construed 
as to, as far as possible, prevent the mischief aimed at, namely, the 
enhancement of the actual resources of the enemy by supplying him with 
goods or with money. 

It was forcibly contended before us that sub-clause ( 7 ) involves an 
actual dealing* with goods, and that unless it can be shown that goods were 
actually supplied to the enemy or so dealt with as to be placed in the 
enemy’s power, there was no breach of the provisions of the sub-clause, 
and that if the words “ trade in,” in the last part of the sub-clause, refer 
to any commercial dealing or intercourse falling short of the supply of 
goods, or the putting of the enemy in the position of obtaining goods, 
there was no need for sub-clause (0), as the matters there mentioned would, 
in this interpretation of the clause, equally fall within the provisions of 
sub-clause (7). The first two parts of the sub-clause present no real 
difficulty. To constitute an offence under the first part of the sub-clause 
there must be a supply of goods to or for the use or benefit of the enemy, 
or an obtaining of goods from the enemy, and in my opinion it would be 
an offence under this part of the sub-clause if the enemy, as for example, 
by being placed in possession of the shipping documents, was placed in a 
position to obtain the goods. 

To constitute an offence under the second part of the sub-clause, there 
must be a supply of goods by way of transmission to or from an enemy 
country, or an obtaining of goods by way of^transmission to or for the 
use of the enemy. Under the first part of the sub-clause the merchant who 
supplies goods to or obtaius goods from the enemy is aimed at, and under 
the second part of the sub-clause the person who acts as the medium for the 
transmission of goods to or from the enemy is aimed at. 

It is the third part of the sub-clause which presents the 'difficulty, but, 
whatever may be the exact meaning of the words “trade in,” the use of 
the word “destined ” makes it in my opinion clear that what is contem- 
plated is an actual dealing in or negotiation wiih regard to actual ascer- 
tained goods or goods capable of ascertainment which are destined for or 
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coming from an enemy country or an enemy, and this, of course, would 
include a dealing with the documents of title to the ascertained goods. 

In my opinion, therefore, sub-clause (7) deals only with goods actually 
in existence or capable of ascertainment, and there must be an actual 
dealing with the goods themselves or with the documents of title thereto 
to constitute an offence under this part of sub-clause (7), aud in my opinion 
the mere intention or desire to get goods for the enemy does not constitute 
an offence under this part of sub-clause (7) unless, as before stated, there 
are goods in existence or capable of coming into existence. To constitute 
an offence thereunder there must be (a) definite ascertained goods in 
existence or goods capable of ascertainment which can be dealt with by 
the person accused, ( b ) they must be goods destined for the enemy or 
coming from the enemy, (c) there must be actual dealing in these goods. 
In my opinion the offer, for example, by a manufacturer of boots, to supply 
boots to an enemy or to an enemy’s firm, even if these boots are not in 
actual existence at the time of the offer, provided they are capable of being 
made and forwarded to the enemy by the manufacturer, would be an 
offence against the Proclamation aud a trading in goods destined for the 
enemy, and in this view the sending to the enemy of a catalogue of goods 
manufactured by or stocked by the sender of the catalogue may be an 
offence against the Proclamation, and I think this is none the less so 
because sub-clause (9) forbids the entering into commercial, financial or 
other contracts with or for the benefit of an enemy. It may well' be that 
an offence which may bo covered by tire latter part of sub-clause (7) is 
specified in greater detail in sub-clause (:/). 

It is now necessary to consider what actually happened with regard to 
the case of mica forwarded by the s.s. “ Nore ” which is the subject of the 
first charge. On or about the 30th June 1914 Chinput Roy & Co. shipped 
by the s.s. “ Nore ” from Calcutta one case of mica to the Rheinisehe Co. of 
Cologne who were old customers of Gunput Roy & Co., and in response to 
an order received by Gunput Roy & Co. from the Rheinisehe Co. through 
the medium of Checcaeci, Gunput Roy & Co. drew a hill on the Rheiniseh e 
Co. for the value of the goods, which was discounted by the Calcutta 
branch of the National Bank of India and handed to them by Gunput Roy 
& Co. together with the shipping documents. The case was shipped to 
Cologne uid Antwerp. When the s.s. “Nore” arrived at London war had 
been declared, and the Peninsular & Oriental Steam Ship Company, who 
owned the s.s. “Nore” notified Gunput Roy & Co. that the ship 
would not proceed any further and that the case of mica had been landed 
in London. The case of mica was in fact so landed towards the end of Sep- 
tember 1914. Gunput Roy & Co. thereupon instructed the Calcutta branch 
of tins Bank to instruct the head office of the Bank in London to take 
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delivery of the case of mica from the shippers and to make over the same 
to an English firm trading in London in mica, named Baker and Startm, who 
had previously had dealings in mica with Guriput Roy & Go. 

Gunput Roy at or about the same time, namely the 24th September 
1914, asked Baker and Startin to take the case of mica and dispose of it, 
which they eventually did paying for the goods and informing Gunput Q-reaves J. 
Roy of this by letter dated the 23rd October 1914. 

It is now necessary to refer shortly to the correspondence which passed _ 
between Gheccacci and Gunput Roy in the months of September and Octo- 
ber 1914, and in so doing I do not forget that the Ordinance under which 
the accused is convicted only came iuto force on the 14th October 19.14. 

On the 24th September 1914 Gunput Roy & Oo. write to Checcacci say- 
ing they have instructed the National Bank of India to deliver the case of 
mica to Baker and Startin, whom they had instructed to pay for it, and take 
delivery from the bank, and they tell Checcacci that if he. wants the case, he 
is to ask Baker and Startin for it, but that he is not to give the case to the 
Rheinische Co, without payment ; and on the 8tli October 1914 Gunput Roy 
& Co. write to Checcacci recommending him not to sell any goods to 
German buyers, but in a postscript they add that lie may sell to German 
buyers if the British Government do not take offence and if it is not against 
the law ; they again write on October 15th telling Checcacci not to deliver 
the case to the Rheinische Co. without payment ; and on October 22nd they 
tell him to receive the case from Baker and Startin and to deliver it to 
Rheinische Co against payment ; and on October 29tli they tell Gheccacci to 
ask Baker and Startin to send the case to him and that he is to deliver it to 
Rheinische Co. against payment ; this last letter was stopped by the post and 
never reached Checcacci. 

I should add that it appears from a letter of Checcacci of the 16th Sep- 
tember 1914 written to Gunput Roy & Co. that Checcacci was in communi- 
cation. with the Rheinische Co. who wanted the case. of mica, that he passes 
on this information to Gnnput Roy & Co. on the 16th September 1914, who 
got the letter on October 13th, and replied to it by the letter of October 15th, 
above referred to. I have come to the conclusion from the correspondence 
that at the time this letter was written the case of mica was no longer des- 
tined for the enemy within the meaning of sub-clause (7) of the Ordinance. 

On the 24th September 1914 Gunput Roy & Co. wrote to Baker and 
Startin asking them to pay for and take from the Bank and dispose of the 
case of mica, (I have no copy of this letter, but the reply of Baker and 
Startin of the 23rd October 1914 and Gunput Roy & Co.’s letter of the 24th 
September 1914 make it clear what the letter contained). Whether the 
transaction with Baker and Startin was an out-and-out sale or not, or merely 
an arrangement whereby they paid for and took the. mica to oblige Gunput 
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Indar Co ‘ aS the real owners and liab1 ^ to them if the case were not sold, is difficult 

Chand t0 sa Yi hut after the 24th September 1914, that is to say when the letter of 

Emperor 0ctober l5tb was Wiatter b in m y opinion, the goods in question were not 

aiPEROR. destined for an enemy country within the meaning of the Proclamation 

Grea-ves J. and were not capable of being sent to an enemy country in view of the 

fact that the export of mica from England had been forbidden, and there 
has been, as before stated, no offence against that part of the Proclamation 
under which the charge was framed. The mere willingness of Gunput Roy 
& Go. that the mica in question should be delivered to an enemy firm is 
not in my opinion, under the circumstances, a breach of that part of the 
Pioc.amation under which the charge was framed and the conviction on 
this charge cannot, in my opinion, be upheld. 

The circumstances with regard to the goods which form the subject 
matter of the third charge are as follows. On the 4th June 1914 Gunput Roy 
& Co. shipped from Calcutta by the s.s. “ Chybassa ” eight cases of mica 
to the. order of a Drouet of Paris, and on the 16th July they shipped other 
three cases by the s.s “ Nevassa ” to the same Drouet and three cases to 
the orders of the Manufacture Parkienne of Paris. Bills were drawn by 
Gunput Roy & Co. on the purchasers, and discounted by the Calcutta 
branch of the National Bank of India and sent to the National Bank of 
India in London for realisation. By the time the goods arrived in Europe 
war had broken out and both Drouet and the representatives of the Manu- 
facture Parmemie had been called up for military service and were actually 
with the French forces at the front and could not be communicated with or 
take delivery of the goods, and the position was that the National Bank 
wanted to be recouped the monies paid by them to Gunput Roy & Co. 
for discounting the bills and Gunput Roy & Co. were desirous of disposing 


01 mica snipped, by the s.s. " Chybassa " were delivered 
at Marseilles and the six cases shipped by the s.s. “ Nevassa ” were delivered 
m London. There is no evidence before us as to what happened to three of 
the six cases which were delivered in London, but I am satisfied on the 
evidence that the remaining three were ultimately taken by Drouet, the 
original consignee, and that the eight cases siiipped to Marseilles, under the 
circumstances hereinafter set- forth, ultimately reached a firm called Jaros 
law carrying on business at Berlin in Germany (but having branches in 
Lug and and other European countries) and an enemy within the meaning 

of clause 3 of the Proclamation, and I am satisfied on the evidence^ that 
these eight cases reached the Jaroslaw German business. Gunput Boy & 
Lo.Jiad previous dealings with Jaroslaw and with the German branch of the 
business. The circumstances under which the eio-ht i . 
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Jaroslaw are set forth in the correspondence which was before us dealing 
with the third charge. 

The first material letter is one from Checcacci addressed to Gunput Roy 
and Co. on the 16th September 1914 wherein he states that Jaroslaw had 
telegraphed to him asking him to have all the mica shipped to Marseilles and 
refused by Drouet sent to him at Genoa where they (Jaroslaw) would take 
delivery, and saying that he thought Gunput Roy and Co. should instruct 
the National Bank to make over to him free the documents for all the 
Marseilles goods and that he (Checcacci) would dispose of them at 
Genoa. 

This letter was received by Gunput Roy and Co. on the 13th October 1914 
arid answered by them on the 15th of that month, the answer stating that with’ 
regard to the 14 cases at Marseilles they had instructed the bank to deliver 
to him the documents and trusting that Checcacci had received the same 
from the bank and brought the cases to Genoa, and asking him to do his 
best to sell them elsewhere and remit the amount — the word “ elsewhere ” in 
my opinion clearly means elsewhere than to the original consignees, Drouet 
and the Manufacture Pavi&ienne . Checcacci wrote another letter to Gunput 
Roy & Co., on the 23rd September 1914, stating that Jaroslaw wished to 
buy the mica lying at Marseilles and not taken over by Drouet and the Manu- 
facture Parisienne. and asking Gunput Roy & Co. to instruct the National 
Bank to deli ver the documents to him and that he would then have the 
mica sent to Genoa, as the buyers were Jaroslaw and he could not sell the 
mica from Marseilles. This letter was received by Gunput Roy and Co. on 
the 20 fell October and answered by them, on the 22nd, in a letter which 
stated that Gunput Roy & Co. had instructed the National Bank to deli- 
ver the documents, and asked Checcacci to sell the goods promptly at, 
profitable prices and remit the money. 

Checcacci wrote a further letter to Gunput Roy & Co., on the 30th of 
September, saying that he could sell the Marseilles goods, and that possibly 
Jaroslaw would take them. This letter was received by Gunput Roy & 
Co. on the 23th of October, and answered by them on the 29th of October, 
the answer stating that Gunput Roy & Go. had instructed the National 
Bank to deliver the documents to him Checcacci and expressed a hope that he 
had received the documents and brought the 14 cases to Genoa and asking 
lnm to dispose of them at profitable prices; the letter further said that “ we 
note that you have sold six cases to Jaroslaw.” This letter was intercepted 
in the post and never in fact reached Checcacci. 

From the 14th October onwards Checcacci wrote various letters to 
Gunput R .>y & C). which were intercepted in the post, and letters were 
written to Checcacci by Gunput Roy & Co. on various dates in November, 
but these were with one exception, intercepted in the post, and in my 
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opinion this further correspondence does not carry matters any further 
and need not be considered. 

It is in evidence before us that Checcacci effected the sale to Jaroslaw on 
or about the. 9th October, and before he received the letters of Gunput Roy 
& Co. above referred. I cannot find any letter from Gunput Roy & 
Co. to Cheecacci which in express terms directs or sanctions a sale of the 
mica to Jaroslaw, but in my opinion the correspondence certainly shows 
that Gunput Roy & Co. knew that Checcacci was effecting a sale to 
Jaroslaw and that they did not in express terms forbid such a sale. Under 
these circumstances did the accused commit the offence against sub-clause 
(7) with which he is charged, that is to say did he supply goods for trans- 
mission to an enemy country or an enemy and trade in goods destined for 
an enemy? In my opinion he clearly did unless he is saved by the fact 
that Checcacci effected the sale before he, the accused, knew or impliedly 
assented thereto. 

Ordinarily a person is riot criminally liable for an act or omission unless 
he has himself committed or omitted the act, or authorised or known of, or 
shut his eyes to, the commission, or omission, and the condition of mind of 
an agent is not imputed to the master or principal so as to make 
him criminally liable, and a master is not criminally liable merely because 
his agent commits a wrongful act. But in cases where a particular 
intent or state of mind is not of the essence of the offence, the acts 
or defaults of an agent in the ordinary course of his employment may 
make the master or principal criminally liable, although he was not 
aware of such acts or defaults and even where they were against his 
orders : Commissioner of Police v. Ccrtman (1), Coppen v. Moore (2) 
the Laws of England by the Earl of Halsbury Vol. IX, p. 235 [note (d)] 
and cases there cited. In my opinion the principles expressed above 
apply to the acts forbidden by the Proclamation. To constitute an offence 
punishable thereunder a particular intent or state of mind is not in my 
opinion necessary, it is sufficient to constitute an offence thereunder by the 
principal that the act has been committed by the agent, even although not 
expressly authorised by the principal, although of course in awarding 

punishment for the offence these circumstances would and must be taken 
into account. 

Considering the enormous importance as illustrated by the present war 
the cutting off from the enemy of all sources of supply, this view of the 
Proclamation and its effect is not, in my opinion, unduly harsh or an undue 
straining of the words and spirit of the Proclamation. It is necessary that 
the trailing community should realise not only that they must take no 


VOL. XLJL] CALCUTTA SERIES. 

actual steps to add to or increase the resources of the enemy,- -but that they 
must be active to prevent any act by their servants or agents which can 
possibly add to the enemy’s resources and that unless they do so they fall 
within the mischief aimed at by the Proclamation and render themselves 
liable to the penalties imposed by the Ordinance for any breach of what is 
forbidden by the Proclamation. 

The result is that, in my opinion, the accused was rightly convicted 
on the third charge, but in my, opinion the sentence was under the 
circumstances excessive and in my opinion the sentence of imprisonment 
should be remitted, but the fine of Its. 1,000 imposed by the Presidency 
Magistrate should stand. I wish to add that in my opinion the corre- 
spondence is perfectly open and straight forward, but I regret that the 
accused, although he apparently had considerable doubt as to whether any 
sale to the enemy was not illegal, did not take immediate steps to make 
it impossible that any of the goods in question should reach the, enemy 
and take legal advice as to his position. It is only fair to the accused 
to add that he apparently made no attempt to ship goods after the 
outbreak of war but only concerned himself with goods which had been 
shipped some time before war broke out. And of course the matters dealt 
with, by the Ordinance are new so far as this generation is concerned, the 
Ordinance, moreover, was not, I understand, translated into the vernacular 
and the accused is ignorant of the English language. With regard to the 
question as to whether the accused could, in respect of either or both 
charges, be convicted of abetment, the fact remains that he was not origin- 
ally charged with any such offence, and although our powers are wide under 
section 423 of the Code of Criminal Procedure, and although the question 
was to some extent argued before us and the advisers of the accused were 
offered an opportunity for further argument on this point which they did 
not desire to avail themselves of, I for myself should be loath, under the 
circumstances of this ease, and at this stage, to alter the charge and convict 
the accused of abetment, and, moreover, there seems considerable doubt 
whether a conviction for an offence can be altered into a conviction for 
abetment of that offence. 

Owing to this difference of opinion between the 
learned Judges, the case was referred, under s. 429 of 
the Criminal Procedure Code, to Woodroffe J. 

Sir S. P. Sinha (with him Mr. C. 0. Ohose, 
Mr. Khaitan and Babu Manmatha Nath Mookerjee ), 
for the appellant. The only question here is as to the 
legality of the conviction on the first charge. The 
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1915 case of Sarat Chandra Mitra v. Emperor (1) is distin- 
guishable as there was but one offence charged there. 
[Mr. Monnier. Under s. 429 of the Criminal Proce- 
Emfebok. dure Code the thii'd Judge has to decide the case only 
with reference to the point on which there was a 
difference of opinion : Dnrga Char an Sanyal v. 
Emperor (2) and Chukkapalli Ramaijyci v. Emperor 

( 3 ).] 

Sir S. P. Sinha (after stating the facts and reading 
and commenting on the letters relating to the first 
charge). The letters form a series ymd must be read as 
subject to the instructions contained in that of the 8th 
October against the sale to Germans which are not 
qualified by the postscript to it. Baker & Star tin took 
up the case per “ Wore.” It never left London nor was 
put in the course of transmission to Checcacci or the 
German firm. The directions to the former were con- 
tingent, and he refused to apply to Baker & Startin 
• for it. To support the conviction there must be ( i ) 
a trading with the enemy and (ii) goods destined for 
an enemy country. As to the first point, actual supply 
is required by the first two portions of sub-cl. (7) 
and actual carriage under the last portion. As three 
out of the four prohibited acts in sub-cl. (7) require 
actual dealing with goods, the words “ trade in must 
also be taken to imply an actual handling of the goods 
or the documents of title. Trading is not complete 
without handling. To constitute trading there must 
be delivery or the goods put in the course of transmis- 
sion. Mere intention or willingness is not sufficient. 
The stages of a transaction of trading are, generally 
negotiation, contract and supply. If “ trade in ” means 
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would be covered by sub-cl. (7) and become redundant. 
But the former relates only to contracts and: is not 
included in sub-cl. (7). Tlie sub-clauses antecedent 
and subsequent to sub-cl. ( 7 ) refer also to specific 
overt acts. Refers to meaning of “trade” in Cent. 
Diet., Vol. VITI, and Halsbury’s Laws of England, 
Yol. XXVII, p. 509. The literal meaning of “ trade” 
is buying and selling: Bank of India v. Wilson (!)• 
If 1 have goods in my shop and tell my servant to 
sell them to a German, it is not trading, still less 
if the former refuses to do so. The present case 
may be one of intention, willingness or an attempt 
to trade but not of trading : Thu Abby (2). Abet- 
ment is punishable by the Proclamation but not 
an attempt. Section 511 of the Penal Code does not 
apply. Next the mica when shipped was not destined 
for an enemy country there being no war then. On 
arrival at London they were taken up by Baker & 
Startin and Germany was no longer their destination. 
The goods must be in existence at the time of destina- 
tion. They were bought by the said firm. “ Destined ” 
read with “ coming from” means “ on the the way to.” 
The accident of the prohibition of export of mica 
turned the case in my favour : The Abby (2). Refers to 
view of Greaves J. The offence is not abetment. The 
appellant did not actively instigate the sale to Ger- 
many but merely gave liis agent permission to sell to 
Rheinische: see Ratanlal on “ Crimes,” 7th Ed., p. 209. 
The Appellate Court cannot alter the conviction to 
one of abetment : Beg. v. Chand Nnr (3), Padmanabha 
Panjikannaya v. Emperor (1), Singaravelu Pillay v. 
Emperor (5), though a different view appears to have 
been held in Yeditha Subbay a v. Emperor (6). 

(1) (1877) 3 Ex. D. 108, 113. (-1) (1909) 1. L It. 33 Mad. 264. 

(2) (1804) 5 C. Hob. 251, 254. (5) (1912) 14 Ind. Gas. 203 

(3) (1874) 11 Bom. H. C. 240. (6) (1012) 23 Mad. L J. 722. 
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Mr. Monnier (with him Babu Manindr a Nath 
Banerjee), for the Crown. The facts I rely on are, 
in the first place, that between the 22nd and 24th Sep- 
tember the appellant wrote to the Bank to deliver the 
mica to Baker and Startin, and to the latter to pay and 
take delivery and to send’ the same to Cheeeacci, and 
that he directed the agent by letter to apply to Baker 
and Startin for the case and to deliver to the Bheinische 
against payment. Although these letters were written 
and posted before the date of the Ordinance, the direc- 
tions contained in them became operative only on the 
receipt of the letters after the 14th October, and the 
letters might be regarded as acts done, and the instruc- 
tions as directions given, after such date. Farther the 
appellants intimated the contents of the above letters 
in his own of October loth, 22nd and 29th and 5th Nov- 
ember, and directed his agent to act on those instruc- 
tions. He ratified his previous acts and directions 
done and given between the 22nd and 24th September 
by these subseqxxent letters. If these contentions are 
not correct, I rely, in the next place, on the two 
letters of the 15tli and 22nd October putting aside the 
intercepted letters of the 29th October and 5th Nov- 
ember which could only be used to prove collateral 
facts, though .a conviction has been had in England 
even on intercepted letters. I contend that the direc- 
tions contained in the letters of the 15th and 22nd 
October are themselves sufficient to constitute trading 
with the enemy. The language of the Ordinance 
and Proclamation No. 2 is wanting in legal preci- 
sion. The preamble to the former, and s. 3, refer 
to “trade, commercial intercourse or other dealing ” 
but the short title is “ Commercial Intercourse, etc.” 
The second preamble to the Proclamation speaks of 
“trade or any commercial or financial transaction” 
but the title is “ Trading with the enemy.” The 
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words “ trade ” and “ commercial intercourse ” appear 
to be used interchangeably in these enactments. Com- 
pare s. 2 of the Trading with the Enemy Act (45 
Geo. V c. 87) in England. 

Trading with the enemy is contrary to law in- 
dependently of the Ordinance and Proclamation, ( see 
second preamble of the latter), which are merely based 
on and give statutory effect to, the rule of International 
and English law that one of the immediate consequen- 
ces of war is the interdiction of all commercial inter- 
course with the enemy unless by license : Wheaton’s 
Inter. Law, 4tli (Eng.) Ed., s. 309. The Hoop (1), 
Esposito v. Bowden (2) and Porter v. Freudenberg (3). 
The scope and object of the Ordinance and Proclama- 
tion is, therefore, to prohibit; all unlicensed commercial 
intercourse with the enemy. Turning next to sub- 
cls. (7) and (9) of Proclamation No. 2, they must firstly 
be read as mutually exclusive, and the four parts of 
sub. cl. (7) must be interpreted similarly. '• Trading” 
does not include supply or carriage of goods or a 
commercial contract, otherwise these provisions would 
overlap and be redundant. Next the word “trading” 
must be taken in connection with the scope and aim 
of the Ordinance and Proclamation : see Maxwell on 
Interpretation of Statutes, Ed. 1912, pp. 85, 86. In this 
view trading is any dealing with goods by way of 
commercial intercourse with the enemy excluding the 
specific acts of supply, carriage and contract provided 
for in sub-cls. (7) and (3), whether the goods or the 
shipping documents pass or not. From the point of 
view of the dictionary meaning of the word “ trade,” 
it should be noted, that “ trade ” is derived from 
“ treaden ” and not the Latin “ trader e ” (see Century 
Diet. Vol. VIII, p. 6415). The term has a variety of 

(1) (1790) 1 C. Rob. 196. (2) (1857) 7 E. & B. 763, 779. 

(3) [19X5] 1 K. B. 857, 867. 
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1915 meanings from buying and selling to “ commerce and 
traffic see Diet. Cent. p. 6415 “ trade ” (8) ; Webster’s 
Chand Diet. p. 2181 “ trade ” (6) (b) ; and the v. i. : Halsburv, 
Emperor. Vol. XXXII pp. 509. 510. Bank of India v . Wilson(Y) 
cited by the opposite side is really in my favour : see 
pp. 113, 120, 121, where it was held that “trade” is 
not limited to buying and selling. Trading does not 
necessarily involve a physical handling of goods, as 
when a man opens a shop and exhibits goods but 
sells nothing. The real question is which of the 
several meanings of the word “ trade ” is the most apt 
with reference to the scope and intent of the enact- 
ments. This is, I submit, “ commerce ” or “ traffic.” 
A direction to an agent to deliver property capable of 
transfer at the time is “ trading” : see Wheaton supra, 
pp. 439, 443, Rex v. Louis Bartel (2) mentioned in 50 
L. J. 52, and the case in the “ Times” of 31 Dec. 1914. 
Both the Judges of the Divisional Bench agreed that 
the appellant’s acts amounted to trading. Comments 
on Greaves J.’s judgment on the point. As to the 
argument that “ trading” involves a handling of goods 
because the word appears in the sub-clause with 
“supply” and “carry”, I submit that the four acts 
therein prohibited are not ejusdem generis. Refers to 
In the matter of the Second Grade Pleaders (3). 

The next question is whether the mica was “des- 
tined” for an enemy after 14th October the date of the 
Ordinance. The word “ destined ” in sub-cl. (7) when 
used in connection with “ trade in ” implies “ intended 
for” : see Cent. Diet. Vol. II p. 1568 and Webster’s Diet, 
p. 606. The expression “ coming from ” means “ hav- 
its origin” in the enemy country, and not “ on the 
way from ” it. The question of the destination of goods 
depends on Intention. Goods acquire the character 

(1) (1877) 3 Ex. D. 108. (-2) (1914) Unrepoi'tecl. 

(3) (1910) I. L. R. 34 Mad. 29, 39. 



of an enemy destination when the owner or the person 
having control of them specifically intends to send 
them to such place and performs overt acts in pursu- 
ance of such intention, though they have not been put 
in the course of transmission nor even moved at all. 
The directions contained in the appellant’s letters of 15 
and 22 October to Checcacci, showed that the former 
intended the mica to go to G-enoa for sale to a German 
firm, and were sufficient overt acts to effectuate his in- 
tention. The mica then became destined for an enemy’ 
even if the direction to Baker and Star tin to send the 
same to Checcacci is considered to be an act done before 
the date of the Ordinance. Greaves .J.’s view that the 
mica could not be destined for Germany because of the 
Proclamation of 15th October prohibiting export of it 
to Italy, it is respectfully submitted, confuses the dis- 
tinction between lawf ul and actual destination. The 
prohibition was uot in the first place absolute: the 
mica could have been exported to France and thence 
to Genoa. In the next the question is not whether the 
goods were legally destinable for Germany but whether 
they were in fact so destined. Even if the prohibition 
had been absolute but the owner determined to send it 
to Germany in' violation of the law the goods would 
become destined for an enemy country. Baker and 
Startin took the mica as agents of the appellant, as 
appears from the directions given- by him to Baker 
and Startin to send it to Genoa, and to Checcacci to 
apply for it, bring it to Genoa, and sell it to 
Rheinische against payment. I concede that, if at 
the time the instructions reached Baker and Startin 
and Checcacci, the mica had been sold by the former, 
it could not thereafter be destiued for an enemy 
country, but there is no evidence when the English 
firm disposed of it so that the ownership of the 
appellant in it passed to the purchaser. The present 
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case is not one merely of intent, willingness or attempt 
to trade. The appellant did all lie could to get the 
mica to his agent at Genoa for sale to Rheinische. 
The writing and posting of the appellants intercepted 
letters of October 29 and November 5 may have 
amounted to an attempt [as to the meaning of which, 
see Queen-Empress v. Luxman Narayan Joshi (1)], 
but the offence was completed when the letters of the 
loth and 22nd October reached Oheccacci. 

If the charge of the substantive offence fails, the 
acts of the appellant amount to abetment of supply 
to, or of trading by Oheccacci, within ss. 40 and 41, 
read with s. 108, Expl. (2), illust. (a) and s. 108 (A) 
of the Penal Code, and the punishment would be 
governed by s. 116. The appellant’s directions to 
Oheccacci in the letters of the loth and 22nd October 
amount to abetment. The passage in Ratanlal, p. 209, 
is really against the appellant. Even if the English 
law applies there is abetment, though the act abetted 
was not committed : see Rex v. Higgins (2), Rex v. 
Phillips (3), and the recent case of Rex v. Spencer (4) 
decided under the Proclamation No. 2. The Appellate 
Court has power to alter a conviction of a substantive 
offence into one of abetment on the same facts which 
the accused had to meet at the trial. if he is not there- 
by prejudiced : Lala Ojha v. Queen-Empress(p). This 
principle was applied by the Privy Council in Henry 
v. King-Emperor (6) and by the Allahabad Court in 
Emperor v. Macllio Ram (7). A conviction of a sub- 
stantive offence may be altered on appeal to one of 
abetment: Emperor v. Prasanna Kumar Das (8). 
The case of Padmanabha Panjikannaya v. Emperor 

(1) (1899) 2 Bom. L. B. 286. (5) (1899) I. L. R. 26 Calc. 863. 

(2) (1801) 2 East 5. (6) (1906) 11 C. W. N. xc. 

(3) (1805) 6 East 464. (7) (1906) 4 All. L. J. 44, 46. 

(4) (1914) 138 L. T. 37. (8) (1904) I. L. It. 31 Calc. 1007, 1010. 
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(1) lias been explained in Yeditha Subbaya v. Em- 1915 

peror{2). ini>ar 

Mr. Ghose, in reply. If tlie acts of the appellant Ohand 
do not amount to trading, they cannot amount to abet- emperor. 
ment of trading by Clieccacci. 


WOODBOFEE J. This matter lias been referred 
to me on a difference of opinion between Mr. Justice 
Beaclicroft and Mr. Justice Greaves. 

The accused was charged with three offences. He 
was acquitted on the second charge by the Magistrate 
and the Government appeal against that acquittal was 
withdrawn. Both the learned Judges convicted the 
accused under the third charge. Therefore, the only 
matter before me for decision is that on which the 

. Mi l 

learned Judges differed, namely, the first charge : 
Mr. Justice Greaves being of opinion that the accused 
should be acquitted and Mr. Justice Beaclicroft ex- 
pressing the opinion that he was guilty of the offence, 
and if not, of abetment of it though not charged there- 
with. He would, therefore, have fined the accused 
Rs. 1,000 on this charge in addition to the fine which 
both the learned Judges have agreed should be 
imposed in respect of the third charge. 

It is not necessary for me to recapitulate the facts 
which are set out in the judgments which are before 
me. The questions are firstly as to the meaning of 
the word “ trading ” in the first charge, and nextly 
whether, if there was a trading here in respect of one 
case of mica shipped by s. s. “ More,” it can be said that, 
at the date of the operation of the Ordinance, that is 
the 14th October 1914, the goods were destined for an 
enemy country. 

For the prosecution it is contended that the acts 
(1) (1909) I. L. R. 33 Mad. 26-1. (2) (1912) 23 Mad. L. J. 722. 
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of the accused in directing the bank to make over the 
goods to Messrs. Baker and Startin of London, the 
direction to the latter to take up the goods, the direc- 
tion to the latter to send the goods to Checcacci, an 
Italian agent at [Genoa on his application, and lastly 
his direction to the latter to deliver the goods to 
Bheinische Co., and [receive payment constitute trad- 
ing. Now it seems to me clear that, as the Ordin- 
ance was not. retrospective, the only acts at which 
I can look, for the purpose of establishing the offence 
with which the accused has been charged, are such 
as took place after it was enacted, namely, the direc- 
tions to Checcacci to hand over the case of mica to the 
German firm. The other facts are only relevant as 
establishing the circumstances under which it is 
alleged that it became possible to do the last-men- 
tioned act, unless they also amount to ratification of 
acts done and directions given prior to the date of the 
publication of the Ordinance. 

I may here mention that the prosecution does not 
rely on the letter of the 5th November 1914 as it was 
never sent, being intercepted by the Censor. 

Now, does the act to which I have referred, assum- 
ing for the sake of argument that there is a rati- 
fication of instructions given to Messrs. Baker and 
Startin, amount to “ trading ” ? For the defence it is 
contended that this term involves an actual handling 
with the goods and not mere directions such as we 
have before us, which were in fact not carried out. 
For the prosecution it Is contended that the word 
“ trading ” includes all forms of commercial inter- 
course. Both the learned Judges appear to have 
rejected the contention on this point which was put 
forward on behalf of the accused. It is not necessary, 
r, to go further into this part of the case, for, 
even assuming in favour of the prosecution that the 
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acts charged amounted to “ trading” within the mean- 
ing of the Ordinance, I agree with Mr. Justice Greaves 
that, whether there was a trading or not (which it is 
unnecessary to decide) the goods were not, on or after 
the 14th October 1914, the date of the Ordinance, 
destined for an enemy country. Now, what is the 
meaning of the word “ destined ” ? For the defence 
it is contended that if we look at the words “ or 
coming from” in the Proclamation, “destined ” must 
mean going to, that is, on the way to an enemy 
country. The goods were then, it is said, in London 
and remained there from before the date of the opera- 
tion of the Ordinance and were, it is contended, in- 
capable of being sent to an enemy country as export 
of mica from England had been forbidden except to 
Belgium, France, Russia, Spain and Portugal ( see page 
407 of the Manual of Emergency Legislation). I do 
not assent to all the terms of the argument by which 
the accused’s contention is sought to be supported. 
But I come to the conclusion on the whole that the 
contention itself should be given effect to. 

I agree with Mr. Monnier, who appears on behalf of 
the prosecution, that we must not confuse legal des- 
tination with actual destination. It is true that after 
the Proclamation the exportation of mica was prohi- 
bited at law. But it is possible, of course, that it 
might in fact be exported in disobedience of that law. 
Nextly, the export of mica was not altogether for- 
bidden. It was allowable to some countries from 
which the goods exported might possibly have found 
their way to enemy destination. Nextly, I am disposed 
to accept his argument that the words “destined,” 
when used in connection with the word “ trading,” is 
not limited to the sense which the defence asked me 
to accept, but is equivalent to the term “ intended for.” 
But assuming this point in favour of the prosecution 
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can it be then said that the goods had an enemy des- 
tination at any time after the proclamation of the 
Ordinance on the 14th October 1914. The case of mica 
was shipped before the war. It had then undoubtedly 
an enemy destination. But on its arrival at London 
war had then broken out and the goods were landed 
there. Messrs. Baker and Startin of London under 
instructions of the accused took up and paid for the 
goods. If this was a real purchase by them and not 
a mere accommodation, there is no case for the prose- 
cution. I or in that event the' goods were not in 
existence, so far as any disposition of them by the 
accused was concerned, after the date upon which 
Messrs. Baker and Startin took over the goods from 
the bank and paid for them. But I will again assume 
for the sake of argument in favour of the prosecution 
that Messrs. Baker and Startin did not purchase out- 
right for themselves, but merely took over the goods 
on behalf of the accused and held them for him 
subject to his further directions. If so when was it 
that the enemy destination, which had been intercept- 
ed by the landing of the goods and the taking over of 
them by Messrs. Baker and Startin, again arose. As re- 
gards any acts which are said to re-establish the enemy 
destination by the accused, I can, as I have already 
said only look to what was done by him subsequent 
to the date of the Ordinance of the 14th October ~ 
Then, are the two letters of the 15th and 22nd October 
m which the accused directed his Italian agent to 
deliver the case against payment to the German 
Company sufficient to give the goods an enemy 
destination? The point is one which is not altogether 
ree from doubt. Baton the whole I am of opinion 
that the question should be answered in the negative ; 
am. in any case, if the point is a doubtful one, the 
accused is entitled to the benefit of it. For we must 
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note that at the time when these two letters were 
written the accused was unaware of what had happen- 
ed to the goods at home, namely, that Messrs. Baker 
and Star tin had refused to export the goods and in 
fact the goods were never exported. They had refused 
to export the goods, because, as they stated, such 
exportation ' was forbidden by the Ordinance. The 
directions given by the accused in ignorance of this 
fact could in any event only take effect on the arrival 
at London of the letters in which they were contained ; 
and even upon such arrival they had no operation for 
the reasons stated and the goods, therefore, never in 
fact acquired an enemy destination. 

I may point out in this connection that the letter 
of the 15th October was sent only one day after the 
Ordinance which may, therefore, very well not have 
come to the notice of the accused. The Ordinance itself 
was not translated into the vernacular until the 22nd 
of December after the date of the second letter of the 
22nd of October. Nothing, moreover, has been- shipped 
by him after the date of the Ordinance. 

Then it is sought to establish that, if that be the 
case, there has been an abetment of supplying or of 
trading by the accused, which is prohibited by the 
Ordinance. I am not prepared to hold as a universal 
rule that in no case can there be a conviction for 
abetment where the chai'ge was only for the principal 
offence. In the present case the accused was not 
originally charged with abetment. There is also the 
question which has been raised by Mr. Ghose, on 
behalf of the accused, as to whether there can be in 
fact an abetment of an offence under the Ordinance 
where in fact no offence has been committed, in other 
words, whether the principle enacted by the Penal 
Code is applicable to an offence punishable under 
the Ordinance. In any case it is in the discretion 
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1910 °f tilie Court whether it should allow fresh charges 
being tried in appeal. Mr. Justice Greaves expressed 
the opinion that this was not a case in which this 
Emperor, should be done. I agree with him in holding that, 
Woodroffe assumin g that the Court has jurisdiction to entertain 
•J. this new charge in appeal, this is not, under the 
circumstances, a case in which I should do so. 

I, therefore, agree with him that this first charge 
has.not been established and 1 acquit the accused of 
it. As a result the accused is acquitted of the first 
two charges and convicted of the third charge for 
which he has been fined Rs. 1,000. 

The accused is entitled to get back the briefs 
made over for the use of the Court and books of 
account and other papers which have been taken by 
the prosecution and which are now held by them. 


Indar 
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ORIGINAL CIVIL. 


Before Greaves J. 

ALI HAFFIZ 1915 


V. March 17. 

ABDUR RAHAMAN.* 


Parties — Civil Procedure Code (Act V of 190S) s. 92, 0 . /, r. 3 — Public. 
Religious Trust— Suit to remove a trustee and to j\ cover possession of 
trust property in the hands of a third party — Joinder of parties — 
Alienee of trustee. 

Where in a suit under s. 92 of the Civil Procedure Code (Act V of 
1 908) the second defendant, who was the alienee of the trust property, the 
subject of the suit, contended that the suit should be dismissed as against 
him on the ground that he was not a necessary party to it : — 

Held , that there is no reason why, having regard to the provisions of 
0. 1, r. 3 of the Civil Procedure Code, the second defendant should not be 
made a party to the suit ; nor why, if: the decision of the Court is against 
him, he should not be declared to be a trustee of the trust property and be 
directed to convey the property. 

Budh Singh Dhudhuria v. Niradbaran Roy (1), and Budree Das Mulcim 
v. Choony Lai Johurry (2) distinguished. 

Compania Sansinena de Carnes Congelxdas v. Houlder Brothers (3) 
referred to. 

This was a suit for a declaration that a Bengali, 
deed of towliatnamah executed by one, Vinkey Raur, 
a Maliomedan woman governed by the Sunni sect 
of Maliomedan law, and dated the 3rd February 
1815, is valid and operative. Also for a declaration 
that the first defendant, Abdul Rahaman, is not a fit 
and proper person to act as mutwatli of the wakf 

0 Preliminary objection in Original Civil Suit No. 484 of 1914. 

(1) (1905) 2’ 0. L. J. 431. (2) (1906) I. L. it. 33 Calc. 789. 

(3) [1910] 2 K. B. 354. 
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premises at No. 67, Machuabazar Street in the town of 
Calcutta, and that he should be removed from further 
acting as mutwalli, and that in his stead two other 
persons should be appointed mutwalbs of the wakf 
property, or such other person as the Court might 
direct ; And for a further declaration that the alleged 
sale of the -wakf property by the first defendant, Abdul 
Rahaman, to the second defendant, Munshi Gholam 
Mowlah, is void and inoperative. The plaintiffs 
further ' prayed for an order that the defendants, 
Munshi Gholam Mowlah and Abdul Rahaman, should 
deliver up a certain Bengali instrument of conveyance 
dated the 12th June 1910 for cancellation, and execute 
such releases in favor of the new mutwallis as may be 
necessary to perfect the title of the plaintiffs, and that 
the wakf property should be vested in the new 
mutwallis. 

By his written statement the second defendant, 
Munshi Gholam Mowlah, pleaded that he was not a 
pioper party to the suit, which was for the execution 
and administration of a trust and framed under s. 92 
of the Code of Civil Procedure, and that no relief by 
way of ejectment or otherwise could be granted against 
him.. He further pleaded that the suit as framed was 
bad for misjoinder of parties as also of causes of action. 
He, therefore,, prayed that on these grounds the suit 
should- be dismissed as against him. He also denied 
that the subject matter of the dispute was trust 
property. 

Mr. S. R. Das, (with him Mr. A. Rasul and Mr. 
Z. R. Zahid Suhrawardy), for the second defendant^ 
Munshi Gholam Mowlah, took the preliminary objec- 
tion that there had been a misjoinder of parties and 
contended that where there is a claim for the adminis- 
tration of a trust, which falls within the purview of 
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s. 92 of the Civil Procedure Code, as is the case here, a 1915 
claim to eject ail alienee does not come within the ali Haffiz 
scope of the section ; nor can a decree for ejectment be ^ 
made in favor of the plaintiff against a stranger to the rahaman. 
trust. In the suit as framed there has been a misjoinder 
of parties as also of causes of action ; and as against the 
second defendant the suit should, therefore, be dismis- 
sed : Budh Singh Dhudhuria v. Niradbaran Bog 
(1), Huseni Begam v. The Collector of Moradabacl (2), 

Kasi Hassan v. Sagun Balkrishna (3), and Budree 
Das Mukim v. Chooni Lai Johurry (4). 

Mr. S. A. Ashgar , (with him Mr. P. N. Ghatterjeef 
for the plaintiffs. We rely on Sajedur Raja Choiv- 
dhuri v. Gour Mohun Das Baishnav (o), in which 
the Court decided that a transferee is a proper party 
in a suit under s. 539, now s. 92 of the present Civil 
Procedure Code. In the case of Biulh Singh Dhudhu- 
ria v. Niradbaran Roy (1), which is relied on by 
the other side, Mr. Justice Harington expressed no 
opinion upon the question of joinder of parties. Mr. 

Justice Mookerjee no doubt stated that he agreed with 
the decisions in Huseni Begam v. The Collector of 
Moradabad(f), and Kasi Hassan v. Sagun Balkrishna 
(3); but we submit that his observations are obiter> 
and these decisions have not been followed in other 
cases : see Neti Rama Jogiah v. Venkatacharulu (6), 

Ghazafar Husain Khan v. Yaiuar Husain and 
Mehdi Hussain (7) and The Collector of Poona v. Bai 
Ghanchalbai (8), in the last of which it was held that 
where a transferee of trust property denies that the 
property is the subject of a public trust for religious 
purposes, he is a proper and necessary party to a suit 


(1) (1905) 2 C. L. J. 431. 

(2) (1897) I. L. R. 20 All. 46. 

(3) (1899) I.L. R. 24 Bom. 170. 

(4) (1906) I. L. R. 33 Calc. 789. 


(5) (1897)1. L. R. 24 Calc. 418. 

(6) (1902) I. L. E. 26 Mad. 450. 

(7) (1905) I.L. E. 28 All. 112. 

(8) (1911) I.L. R. 35 Bom. 470. 
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brought under s. 539 of the Civil Procedure Code of 
1882, though no relief can be given as against him bv 
way of a decree in ejectment. Here the second defend- 
ant has denied that the property in dispute is trust 
property, and he is therefore a proper and necessary 
party to this suit. 


AU H AFFIX 

Vn 

Abdur 
Bah am an. 


Greaves J. In this suit the plaintiffs claim to 
remove defendant No. 1 from the niutawalliship on the 
ground that he has committed a breach of trust by 
alienating a part of the trust property to defendant 
No. 2 who is alleged to have taken the property with 
the knowledge that it was trust property. Defendant 
No. 2 alleges that the property alienated is not trust 
property and that in any case he had no knowledge 
of any trust. A preliminary objection was taken on 
behalf of defendant No. 2 that he is not a necessary 
party and that he cannot be joined in the suit which 
is one under section 92 of the Civil Procedure Code. 
In support of this objection two cases are relied on, 
namely, Badh Singh Dhudhuria v. Niradharan Roy 
(1) and Badri Dass Mitkim v. Chooni Lai Johurry (2). 
With regard to both cases I am quite in agreement 
with them in so far as they decide that relief such 
as is asked here against defendant No 2, does not 
come within the purview of section 539 of the Civil 
Procedure Code, Act XIV of 1882, which is now 
represented by section 92 of the present Civil Proce- 
dure Code, but I see no reason why, having regard 
to the provisions of Order I, rule 3 of the present 
Civil Procedure Code, defendant No. .2 should not be 
made a party to the suit and, if my decision is 
against him, I see no reason why he should not 
in this suit be declared to be a trustee of the trust 
property and be directed to convey the property. I 

(1) (1905) 2 C. L. J. 431, 434. (2) (1906) I. L. E. 33 Calc. 789, 805. 



(1) [1910] 2 K. B. 854. 


VOL. XLII.] CALCUTTA SERIES. 


should add that I am fortified in the view that 1 have 
expressed by a consideration of the provisions of Order 
XVI, r. I of the English Procedure Rules : see Com- 
pania Sansimna de Carnes Congeladas v. Houlder 
Brothers (1) and the notes in the English Annual 
Practice for 1915, at p. 221. Order I, rule 3 of the Civil 
Procedure Code is very similar in terms, in fact almost 
identical with Order XVI, r. 4 of the English Proce- 
dure Rules and is probably founded thereon and con- 
sequently the opinions expressed in Order XVI, r. 4, by 
the English Judges may well be considered in con- 
struing the provisions of Order I, r. 3. I accordingly 
overrule the preliminary objection. 

W. M. C. 

Attorney for the plaintiff : N. G. Dutt. 

Attorney for the defendant, Ghulam Mowlali : H. C. 
Banner] ee. 
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BRIDHICHAND KESRICHAND.* 


Before Jenkins 0 J., Woodroffe and Mookerjee JJ. 


CHAITRAM RAMBILAS 


April 28. 


Arbitration — Bengal Chamber of Commerce , arbitration by — Arbitration 
Act (IX of 1899) s 14 — Arbitration clause in a contract — Reference to 
an Association — Rules of an Association for the conduct of arbitration 
proceedings referred to it, whether imported into the contract and binding 
on the parties thereto . 


Where a contract contains an arbitration clause by which it is agreed 
that any dispute arising out of the contract shall be referred to the arbitra- 
tion of the Bengal Chamber of Commerce, the rules of the Association are 
imported into the contract and are binding on the parties. 

Per Jenkins C.J. The decision in Ganges Manufacturing Company 
Ld. v. Indra Chand (1) was binding on the learned Judge (of the Court 
of first instance) and should have been followed by him. 


Appeal by Ohaitram Rambilas from the judgment 
of Imam J. 

This appeal arose out of an application by the res- 
pondents, Bridhichand Kesrichand, for a Rule calling 
upon the appellants Ohaitram Rambilas to show cause 
why an award of the Bengal Chamber of Commerce, 
ted the 29th August 1914, and filed in the High 
Court on the 20th November 1914, should not be set 
aside on the ground of misconduct and to stay certain 
proceedings in the Presidency Small Cause Court. 


"Appeal from Original Civil, No. 16 of 1915. 

169. 
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The facts, which are taken from tbe- judgment of 
Imam, J., were as follows 

By a contract, dated tbe 2nd October 1913, Bridhi- 
chand Kesricband agreed to sell and Cbaitram Ram- 
bilas agreed to purchase 500 bales of jute of a certain 
mark and quality, shipment within one month from, 
date at Rs. 12 a maund to be delivered at the ghat of 
the buyers’ mills. The contract contained an arbitra- 
tion clause, which ran as follows: “Any dispute aris- 
ing out of this contract shall be referred to the arbitra- 
tion of the Bengal Chamber of' Commerce, whose deci- 
sion shall be accepted as final and binding on both 
parties to this contract.” 

In fulfilment of the contract the respondents, on the 
11th and 13tli October 1913, delivered to the appellants 
1,200 half bales of jute in two lots of 551 and 649, 
respectively at the Central Jute Mills and the respond- 
ents received 90 p. c. of the price in cash. Thereafter a 
dispute arose between the parties as to the quality of 
the jute supplied. In April 1914, the appellants under 
the arbitration clause contained in the contract referred 
the dispute to the arbitration of the Bengal Chamber 
of Commerce. The Registrar of the Bengal Chamber 
of Commerce Tribunal of Arbitration thereupon called 
upon the respondents to submit a statement of their 
case. Some correspondence then passed between the 
respondents’ attorneys and the Registrar, in the course 
of which the respondents stated that in their opinion 
the case was rather for a Court of law than for arbi- 
tration by the Chamber’s Tribunal of Arbitration. 
Eventually, on the 14th May 1914, the respondents 
submitted to the Registrar a statement of their case, 
and at the same time they mentioned that they had 
no objection to . put forward their claim before the 
Tribunal so long as evidence was taken, which .was, 
according to their contention,: most necessary. v . 
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The arbitrators appointed by the Chamber of Com- 
merce thereafter proceeded to adjudicate -upon the case 
and gave an award in favour of the appellants. 

The respondents asked that this award should be 
set aside on the grounds that the arbitrators had 
refused to allow them to adduce evidence to establish 
their case, and that they had not agreed to accept the 
rules of the Tribunal of Arbitration of the Chamber of 
Commerce as binding on them. 

After setting oat the facts as stated above, imam J. 
set aside the award observing as follows : — 

41 On behalf of the respondents the authority of Mr. Justice HariiigtoiiV 
decision in the Ganges Manufacturing Company v. Indra Chanel (1) is cited. 
In that case the contract provided a similar arbitration clause arid that 
learned Judge in dealing with it stated ‘ they chose to propose that their 
disputes should be disposed of by the Bengal Chamber of Commerce. 
They chose this Association. It is one of the duties of this Association to 
dispose of such disputes by arbitration according to its rules. Having 
offered to be bound by the decision of this Association, they cannot now 
be heard to say that they are not bound by the rules of the Tribunal of 
their choice.’ While according all due weight and respect to that decision. 

I am not prepared to agree with it on this point. In the arbitration clause 
no mention of the rules has been made, and no assent to be governed by 
any procedure that the Chamber might choose to adopt has been signified. 
The rules of the Chamber empower the Tribunal to deal with a case 
unfettered as they think best : and no obligation has been cast upon them 
to examine witnesses, even if the parties wish it, or to conform to the 
ordinary methods of arbitration. Under the agreement the parties chose 
to have the Chamber to arbitrate upon any disputes between them, but 
they nowhere said that they consented to the exercise by the Chamber 
of those wide powers that the rules confer* In the absence of such a 
provision iti the agreement, the Chamber cannot be credited with any 
higher powers than any other arbitrator. The decision of Mr. Justice 
Haririgton was cited before Mr. Justice Chaudhuri in Nalin Chandra Saha 
v. Sinclair Murray & CoP in support of a contention similar to the one 
by the present respondents, and that learned Judge expressed his 
with the proposition. The refusal of the Tribunal to allow 
to adduce evidence vitiates the award, and I accordingly 
pay the costs of this application,” 

Q U nreported? 
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From this judgment Chaitram Rambilas appealed. 


Mr. y. M. Sircar and Mr. H. G. Masnmdar , for the- 
appellants, contended that there had been no refusal «• 
on the part of the arbitrators to take evidence, and that chand 
the respondents had not made the case in their peti- 'Kesbichand. 
tion, that they were ignorant of the rules of the Bengal .Jenkins C.J. 
Chamber of Commerce or that they were not bound by 
those rules. They referred to the case of the Ganges 
Manufacturing Company, Ld., v. Irulr a Chand (1) in 
support of their contention that the rules of the Cham- 
ber of Commerce were imported into the contract, and 
they also referred to Benjamin v. Barnett (2). 

Mr. L. P. E. Pugh and Mr. C. O. Ghose, for the re- 
spondents. We rely upon two points (a) misconduct, 
and (6) our ignorance of the rules of the Chamber of 
Commerce, which are therefore not binding upon us. 

As to the first point, a refusal to hear evidence is mis- 
conduct, see Russell on Arbitration and Award, 9th 
Ed., pp. 148, 149. They also referred to Harvey v. 

Shelton (3). With regard to our second point, we can- 
not be bound by rules of which we are ignorant: 

Perry v. Barnett (4). 

Jenkins C.J. This is an appeal from an order of 
Mr. Justice Imam made apparently under section 14 
of the Indian Arbitration Act. There was an arbitra- 
tion followed by an award. But it is alleged that 
there was misconduct on the part of the arbitrators ; 
and it is on the ground of this misconduct that the 
application was made to the Court and succeeded 
before the learned Judge. The misconduct suggested 
was the failure to hear evidence. Whether there was 
that failure or not is a matter in dispute. 


Bbidhi- 



(1) (1906) I. L. R. 33 Calc. 1169. (3) (1844) 7 Beav. 455, 462. 

(2) (1903) 8 Com. Cas. 244, 247. (4>(1885) 15 Q. B. I). 388. 
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But the way in which the case was presented to the 
Chau-bam learned Judge and in which he understood it appears 
Rambiias from tliis passage in the judgment: “ The petitioners' 
Bruhu- complaint is that the arbitrators refused to allow them 
ivMBKHAxn. t0 adduce evidence to establish their contentions 

and proceeded with the arbitration according to the 

■Ij'.niunn Rules of the Tribunal of Arbitration established by 
the Bengal Chamber of Commerce and not according 
to the law under the Indian Arbitration Act. The 
petitioners' contention is that the arbitration clause in 
the contract is merely an agreement to abide by the 
decision of the Chamber without accepting to be 
governed by the wide powers of that body as expressed 
in their rules.’' It is apparent therefore from this 
that it was admitted that the misconduct depended 
upon the alleged non -applicability of the rules govern- 
ing an arbitration by the Bengal Chamber of Com- 
merce. I cannot attribute any other meaning to the 
words of the judgment which I have just quoted. 

The first question, therefore, which we have to 
consider is whether these rules were imported into 
the contract. Even without the assistance of any 
authority it appears to me that these rules were 
imported into the contract and that without such 
importation the contract would be insensible so far as 
it related to arbitration. Bor, it would involve the 
ridiculous position that every member of the Chamber 
of Commerce would have to sit on the arbitration. 
ho that on the contract itself I should have felt no 
doubt. But apart from that there is a very careful 
judgment of Mr. Justice Harington in Ganges Manu- 
factunng Co., Ld .. v. Irtdra Chand (1), delivered as 
tat back as the 5th June 1906, where the contract 
in tin. saint' terms as that with which we arc 
now concerned. ^ 


(1) tl90b) I. L. R. H3 tjale. 1 UJy. 
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The learned Judge came to the conclusion which m». 

I have indicated as a correct view of the contract ,, 

_ . ... ohaitra.m 

That decision was certainly binding on the learned Rambhas 
Judge and. according to my opinion, should have been Bbidhi- 
followed by him. It may not be binding on us in /cham. 
the strict sense. But I think it is entitled to every KBSBtCHANn - 
respect and it agrees with the view I entertain on Jexkixs c.j. 
the subject. 

Therefore it appears to me that on the basis on 
which this case was argued and conducted before 
Mr. Justice Imam there was no misconduct, because 
the rules of the Chamber of Commerce ' were 
applicable. 

It appears to us unnecessary to consider other 
matters. But I cannot refrain from pointing to the 
fact that the application, verified and supported in 
the way it is, forms a most unsatisfactory basis on 
which to claim relief under section 14 of the Indian 
Arbitration Act. It is so unsatisfactory that I do not 
think that there should be a remand. In mv opinion 
the appeal should be allowed and the application dis- 
missed. The respondent should pay the costs of 
the hearing before Mr. Justice Imam and before this 
Court. 


WOODBOFFK J. 1 agree that the appeal should be 
allowed. The fact that the Chamber of Commerce has 
framed rules for its arbitration is, I should have 
thought, well known to every trader in Calcutta, par- 
ticularly to those accepting contracts stipulating for 
arbitration by the Chamber of Commerce. However 
this may be, 1 entirely agree with the judgment of 
Mr. Justice Harington in the case referred to by the 
Chief Justice that if a party to a contract has agreed 
to submit to an arbitration of the Bengal Chamber of 
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1915 Commerce he must be held to be bound by the rules of 

Chaitram that Chamber. 

Rambilas 


Bbidhi- 

CHAND 

Kesrichand. 


Mookerjee J. I agree with the Chief Justice. 

Appeal allowed. 

Attorneys for the appellant : ’ Manual 4 * Agar- 
wallah. 

Attorneys for the respondents : Pugh # Co. 
w. m. c. 


APPELLATE CIVIL. 


Mortgage — Interest — Loss of part of security by acquisition of mortgaged 
land Mortgagee applying to Land- Acquisition Judge for return of 
mortgage money ( out of the compensation money ) vAthin term , whether 
entitled to interest for the whole term— Land Acquisition Act (7 of 1891) 
ss. IS, SO. 


It the mortgagee makes a demand for payment within the term, and 
the mortgagor complies, the mortgagee cannot insist upon payment of 
interest for the whole of the term. 

Lett* v. Hutchins ( 1), In re Moss { 2), Smith v. Smith (3) referred to. 

Where the mortgagee has given notice requiring payment within the 
term, lie cannot withdraw it without the consent of the mortgagor. 

Sant ley v. Wilde (4) followed. 


* A W eal twm Original Decree, No. 210 of 1913, against the decree o! 
P. Duval, District Judge of 24-Parganas, dated April 26, 1913* 

[1891] 3 Oh. 550. 

899] 1 Oh. 747 ; 2 Oh. 474. 


Before Mookerjee and Beach croft JJ. 

PROKASH CHANDRA GHOSE 
v. 

HASAN BANU BIBL* 



Where the mortgagor agreed to keep the money for one year from 28th 
September 1912 on condition that the land should remain as security for the 
loan during the term, but one of the properties given as security had been 
acquired (the mortgagee probably having no knowledge thereof), and on the 
lUh October 1912 the mortgagor applied to the Land- Acquisition Deputy 
Collector that the money due under the mortgage (including one full year’s 
interest) might be paid to him out of the compensation money, and the 
mortgagor consented : 

Held, that, as the contract between the parties could not he performed 
according to its letter by reason of circumstances beyond their control, the 
mortgagor was not bound to pay interest beyond the period of one month 
(as admitted by him). 

Bakhtawar Begam v, Eusaini Khanum (1) explained. 


PROKASH 

Chandra 
(those 
. r. 

Hasan Rani 
Bibi. 


Appeal by the mortgagee, Prokash Chandra Ghose 
(petitioner), against an award in an apportionment 
ease under the Land Acquisition Act. 

On the 28th September 1912, one Hasan Barm Bibi 
mortgaged four properties in Calcutta (including her 
demarcated and partitioned share in premises No. 16, 
Muhammad Crescent 2nd Lane) to one Prokash Chunder 
Ghose for Rs. 5,000 interest being payable monthly at 
the rate of 12 per cent, per annum, the mortgage in 
consequence not being redeemable till 28th September 
1918. The statutory declaration for the acquisition 
of premises No. 16, Muhammad Orescent 2nd Lane, 
had been published on the 28th February 1912 and the 
award of the Collector was made on the 20th Septem- 
ber 1912, and apparently the mortgagee had no know- 
ledge of these proceedings under the Land Acquisi- 
tion Act. On the Uth October 1912, the mortgagee 
applied to the Land Acquisition Deputy Collector for 
payment to him (out of the compensation money) of 
Rs. 5,000 as principal together with Rs. 600 as interest 
thereon for one year, the mortgagee thus wanting a 
return of the mortgagee money within the first month 
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wu year,- The mortgagor consented to the repayment, of 
Prokash the principal amount but objected to the payment, of 
°«“ one whole year’s interest as, within one month of the 
mortgage and of the award, the mortgagee had pre- 
Rasa^Ra™ vented the mortgagor from enjoying the Rs. 5,000 by 
pressing the Land-Acquisition Deputy Collector to stop 
payment to her of this sum. In fact the latter stopped 
payment to the mortgagor of the whole Rs. 5,600 out of 
the compensation money. No objection was taken by 
either of the parties as to whether this question regard- 
ing the payment of interest for the whole term stipu- 
lated could be considered in the course of the land 
acquisition proceeding. On 13th January 191 3 the Land- 
Acquisition Deputy Collector referred this dispute (as 
to apportionment of compensation) to the Court, 
In his judgment dated 26th April 1913, Mr. H. P. Duval, 
the Special Land Acquisition Judge, held that the 
mortgagee was in equity entitled to only one month’s 
interest or Rs. 5,058 only out of the sum in deposit, as 
he could have called upon the mortgagor to give addi- 
tional security under section 68 of the Transfer of Pro- 
pel ty Act, but preferred to follow the money in the 
Land Acquisition Court and thus realise his dues (with 
the consent- of the mortgagor) before the time fixed. 

Hence the mortgagee preferred this appeal to the 
High Court claiming an additional sum of Rs. 550 
as interest for the remaining eleven months. 

; .VV.N. Babu Baid V a Nath Butt (with him Bdbu Tarakes- 
ivtXr Pal Choiodhury , Babu Mohini Nath Bose, and 
Babu Bhupendra K. Ghose). for the appellant. The 
mortgage having been for a term of one year ending on 
28th September 1913, the acquisition (within the term) 
of the land given as part security gives rise to no 
equity which supersedes the covenant to pav interest 
up to than date. Under the mortgage contract,, the morl- 
|ft t» enUtied’t«.iutereflt.for a whole year and the 
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mortgagor is bound to pay that sum even though the 
mortgage money is repaid on am earlier date : Bakhta- 
war Begam v. Husaini Khartum (1). Further. I rely 
on the provisions of sections 108 and 114 of the Land 
Clauses Act. 1845, which relate to the acquisition of 
mortgaged properties in England. 

Balm Probodh Chandra Chatter jee, for the respond- 
ent. The appellant gave me the use of liis money 
for one. year and I, therefore, agreed to pay him 
interest for that period, but as he has subsequently 
deprived me of its use by wanting the return of the 
mortgage money within the term, he is not entitled 
to interest for the full period of one. year. Bakh- 
taivar Begam s Case(l') is an authority only for the 
proposition that ordinarily, and in the absence of a 
special condition entitling the mortgagor to redeem 
during the term for which the mortgage is created, the 
right of redemption can only arise on the expiration of 
the specified period. Here the contract between the 
parties cannot be performed according to its letter, as 
the land has been acquired, and the mortgagee has thus 
Lost a part of his securi ty, and though, he could have 
applied for additional security under section 68 of the 
Transfer of Property Act, lie immediately applied to 
the Land-Acquisition Collector for the withdrawal of 
the money. So he is not entitled either by law or in 
equity to more than one month's interest. 

Bdbu Baidya Nath Butt, in reply. 

Mookerjee and Beachcroft JJ. This appeal is 
directed against an award in an apportionment case 
under the Land Acquisition Act. The facts necessary 
for the decision of the question of law raised before 
us may be briefly stated. 

On the 28fh September 1912, the appellant advanced 
(1) (1014 ) r I,. R. 36 All. 195. 
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Rs. 5,000 to the respondent on mortgage of four pro- 
perties in Calcutta. The mortgage money was repay- 
able on the 28th September 1913, and carried interest 
at 12 per cent, per annum. One of the properties 
given by way of security was the subject matter of a 
proceeding under the Land Acquisition Act. The 
statutory declaration for the acquisition of the land 
had been published on the 2nd February 1912 and the 
award of the Collector made on the 20tli September 
1912. The record does not show whether the mort- 
gagee was, at the time when he accepted the security, 
aware of the proceedings under the Land Acquisition 
Act ; it is probable that lie had no knowledge thereof, 
and the case has been tried on that assumption. On 
the 14th October 1912, the mortgagee applied to the 
Land-Acquisition Judge that the money due under 
his mortgage, namely, Rs. 5,000 as principal and Rs. 600 
as interest thereon for one year, might be paid to 
him out of the compensation money. The mortgagee 
in substance wanted a return of the mortgage money 
together with interest for the full period of one 
year. The mortgagor did not contest the claim for 
the principal amount, but urged that she was not liable 
to pay interest for one year. It is needless to consider 
whether this question could have been considered in 
the course of the land acquisition proceeding ; for 
no objection was taken by either of the parties, and. 
it is in the interest of both, that the question in con- 
troversy between them should now be finally settled. 
The Land Acquisition Judge has held that the mort- 
gagee was entitled to interest only for one month, and 
has accordingly ordered the payment of Rs. 5,050 to 
him. The mortgagee is not satisfied and has appealed 
to this Court with a view to obtain an additional 

sum of Rs. 550 as interest for eleven months on the 
loan. 


Bill! 1 I ... 
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On behalf of the appellant it has been argued that, 
under the mortgage contract, he was entitled to inter- 
est for one year and that the mortgagor is bound to 
pay that sum even though the mortgage money is 
repaid on an earlier date. In support of this conten- 
tion, reliance has been placed upon the decision of the 
Judicial Committee in the case Bakhtawar Begam v. 
Huscdni Khartum (1). That case, however, is an 
authority only for the proposition that, ordinarily and. 
in the absence of a special condition entitling the 
mortgagor to redeem during the term for which the 
mortgage is created, the right of redemption can only 
arise on the expiration of the specified period. This 
principle is of no assistance to the appellant. It need 
not be disputed that the mortgagor is not entitled to 
redeem before the debt becomes due : and it was held 
in Brown v. Cola (2) that he is not entitled to redeem 
before the debt becomes due, even though he may 
offer to pay interest for the whole period : see also 
Bur rough v. Cranston (3). But in the case before 
us, the contract between the parties cannot be per- 
formed according to its letter, by reason of circum- 
stances beyond the control of the parties. No doubt, 
the mortgagor agreed to keep the money for one year : 
but that was on condition that the land should remain 
security for the loan during the term. The land, 
however, has been acquired and the mortgagee has 
lost a part of his security. As soon as this happened, 
the mortgagee applied for return of the mortgage 
money. The question consequently arises whether he 
is entitled to interest thereon for the whole of the 
term. We are clearly of opinion that the claim is 
unjust. 

It, is well settled that if the mortgagee makes a 

(1) (1914) r. L. It. 36 All. 195. (2) (1845) 14 Simon 427. 

(3) (1840) 2 Ir. E<j. R. 203. 
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demand for payment within the term, and the mort- 
gagor complies, the mortgagee cannot insist upon pay- 
ment of interest for the whole of the term. Reference 
may, in this connection, be made to the cases of Letts 

Moss (2), and Smith v. Smith (o). 

given notice requir- 
he cannot withdraw it 
tiie mortgagor : Santley y. 


v. Hutchins (1), In re 
i ndeed, where the mortgagee has 
iug payment within the term 
without the consent of 
Wilde (4). 

in the present case 
called upon the mortgagor, unde 
Transfer of Property Act, to give 
He did not adopt that course an 
of the money, to which the m< 

Under these circumstances, it is 
gagor was not bound to pay in teres 
of one mouth. Reliance has final 
the provisions of sections 108 as 
Clauses Act, 1845. relating to the 
gaged properties. It is sufficient i 
Indian Legislature has not frames 
applicable to this country. 

The result is that the decree of the Court below is 
affirmed and this appeal dismissed with costs. 


Appeal dismissed. 

(3) [1891] 3 Ch. 550. 

(4) [1899] 1 Oli. 747 ; 2 Oh- 474 


(1) (1871) L. It. 13 liq. 

(2) (1885) 31 Ch. D. 90, 
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APPELLATE CRIMINAL. 


Before Fletcher and Beuchcrnft JJ. 

HARSH A NATH OHATTH5KJEB 


EMPEROR* 

Misjoinder of Char yea — Joint trial for offences tinder *. 120 B of the Penal 
Code and ss, 19 (f), 20 of the Arms Ad, committed in pursuance of the 
object of the conspiracy — Identity of transaction-— Criminal Procedure 
Code (Act V of 1S9S) $. 239 — Joint possession of arms— Mere 
keeping of fire-arms not an offence “ Fire-arms ” whether inclusive 
of parts of the same — Arms Act (XI of 1878) ss 4 , 5. 14, 19(a) (/’), 20 ' 
— Criminal conspiracy, proof of— Punishment when act contemplated not 
done— Penal Code (Act XIV of I860) ss. 109. 116, 120B. 

A charge* of criminal conspiracy to manufacture arms, under s. 120B 
of the Penal Code read with section 19(a) of the Arras Act (XI of 1878), 
may be tried jointly with charges of offences under ss. 19 ( f) and 20 of the 
fitter Act committed in pursuance of the object of the conspiracy. 

As long as the conspiracy continues the transi ctiou which began with 
the forming of the common intention continues, and the offerees under 
ss. 19(f ) and 20 of the Anns Act are committed in the course of the 
same transaction. 

Legal Remembrancer , Bengal v. Mon Mohan Roy (1) followed. 

Where two persons rented a house and lived in it, and parts of arms 
were found in one of the rooms : — 

Field, that both being in joint occupation of the house, were in joint 
possession of the articles so found. 

The word u fire-arms ” in s. 14, read with the meaning of “arms” 
in s. 4 of tlie Arms Act, includes parts of fire-arms. u Fire-arms ” means 
only arms fired by gunpowder or other explosives. 

Ahmed Hussein v. Queen- Empress (2), Emperor v. Dhan Singh (3) 
followed. 

0 Criminal Appeals Nos. 591 and 592 of 1914, against the order of 
E. Pan ton. Additional Sessions Judge of 24-Parganas, dated Juried 5, 1914, 

(1) (1914) 19 0. W. N. 972 ; (2) (1990) L L. It. 27 Calc. 692. 

2 1 C. h. J. 195. (3) (1907) 5 Or. L. J. 435 : 3 N< L. 10 53. 
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1914 The offence under as. 5 and 19 (a) of the Anns Act is not a mere keep- 

HuTh \ armS: ^ut a k'-' e P* u g the same f° l * sale. 

Xath* In cases of conspiracy, the agreement between the conspirators cannot 

Chatterjee generally be directly proved, but only inferred from the established facts 

v ‘ of the case. Where two persons took a house in which a considerable 

Emperor. ■ , , „ _ . ■ , 

number ot pieces of fire-arms was found with tools and implements, and 

work had been actually done to some of the parts of fire-arms, the Court 

may and ought to infer a conspiracy to manufacture arms. 

Per Curiam : Where there is only a conspiracy to manufacture arms, 
without an actual manufacture, the sentence should be imposed under 
s. T20B of the Penal Code read with s. 19 (a) of the Arms Act and s. 116 
of the Penal Code, and the maximum term of imprisonment awardable 
under these sections is 9 months’ rigorous imprisonment. 

Per Beachciioft J. The punishment awardable under s. 120B of the 
Penal Code varies according as the offence lias or has not been committed in 
consequence of the conspiracy. If an offence has been committed, the 
punishment is that provided by s. 109 o£ the Penal Code, though, strictly 
speaking, there should not be a conviction in such cases of conspiracy but 
of abetment. If it has not been committed, the punishment is governed by 
s. 1 16 of the Penal Code. 

Appeal by Harsha Nath Oliatterjee and another. 

The appellants were tried before the Additional 
Sessions Judge of the 24-Parganas with the aid of 
Assessors charged under (1) s. 19(/) of the Arms Act 
(XI of 1878); (ii) s. 20 of the same ? and (iii) s. 120B of 
the Indian Penal Code. The Assessors found them 
guilty of offences under the Arms Act, but acquitted 
them of criminal conspiracy. The Sessions Judge, 
however, convicted them of all the three offences, and 
sentenced them to one years rigorous imprisonment 
under the first, and to three years' rigorous imprison- 
ment under the second and third charges, the sentences 
run rung concurrently. 

On the 2nd December 1913, the two appellants went 
to the house of one Bhutnath Sii, a travelling agent 
of Messrs. Osier & Co., who lived in Victoria Road, 
Baranagore, for the purpose of renting a house i n the 
same road belonging to one Nanda Lai De, the brother- 
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in-hw of Bhutnatl,. The appellant, Ehagendra re - m, 
presented to Bhutnatl, that they were students of the 
iledical Goliege and gave Iris name as Khitindra Nath xS* 
toy. He paid Rs. i rent m advance and received a c " AT ' mtJEE 
kntcha receipt for the sum. The balance, Rs. 4. was Ktfrawm. 
paid subsequently, and a fresh receipt for the whole 
amount was given by X. L. De, the kutcha receipt 
bemg returned to him. Another month’s rent was 
also paid and a receipt given for the same. The two 
accused lived in the house. It appeared that thev 
used to keep the door and windows ol the house 
abutting the road constantly closed. 

On the 25th January 1914, Mr. Denham, Deputy 
Commissioner of Police, received certain information 

^ZTTT °l WhiClj he Pr0Ceeded t0 Baranagore 
th Ml> - Ballei *’ Inspector-General of Police. Mr. Low- 
man and other police officers. They reached the 
house m Victoria Road early next morning, burst open 
the door and entered the premises. Harsha Nath was 
round m the room abutting on the road and was 
arrested. Two search witnesses were called from the 
road and the police officers proceeded to search the 
place In a room on the north of the court-yard were 
tou nd the two rent receipts and, among other articles 
certain parts of two double-barrelled breech-load- 
ing guns, viz., double-barrelled breech-loader action, 
trigger guard, trigger plate with triggers, trigger plate 
screw, double bolt part of a gun action, top lever part 
ol a gun, barrel pin, guard or fire-end screws, guard 
pm, parts of a top lever spring broken, nipples ’of a 
breech-loader and another complete gun action with- 
out the stock and locks. A search list was drawn up. 
and the above were entered therein as items IX to 
XI, XIV to XVI, XIX, XX, XXII to XXXI. u~u? . 

won, implements for the repairs of guns were also 
round in the room. 


.. ... . ,, 


I 
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Constables in plain clothes were then stationed in 
the vicinity of the house with instructions to arrest 
every one who entered. The first to do so was one 
Chinibas Neka, a waterman, who used to supply the 
inmates of the house daily with water. At 10 or 
10-30 P.M., Khagendra was arrested as he entered the 
house. On being questioned by Mr. Denham next 
morning, lie explained that he had gone to the house 
by invitation to see a friend named Dinobandhu 
Bhattacharji. 

After a preliminary inquiry lield by Babu P. C. 
Chatterjee, Deputy Magistrate, 
were committed to the Sessio: 

The trial 


H AES HA 
Nath 

Oh ATT erjei: 


Additional 
assessors, on 4th 
is follows— 

First, that you, on or about the 26th January 1914, at Baranngore, had 
iu your possession and under your control the-nrms Exhibits IX to XT, 
Xl\ to XVI, XIX, XX, XXII to XXXI, in contravention of s. 14 of the 
Arms Act . . . an offence punishable under s. 19 (f) of the Act. 

Secondly, that you, on or about the 26th January 1914. at Barauagore. 
had in your possession and control the arms enumerated above in contra- 
vention of s. 14 of the Arms Act in such manner as to indicate an 
intention that such act might not be known to any public servant . 
an offence punishable under s. 20 of tho Act. 

Thirdly, that you, during a period from the 2nd December 1913 to 26th 
January 1914, conspired to manufacture or keen ... 


VOL. XLII.] CALCUTTA SERIES. 


1157 


i Babu Nirocle ChundeT Chattevjee, for the Crown in 1 914 

both cases. 

- Harsha 
Nath 

Cur.adv.vult. Chattbbjeb 

v. 

Emperor. 

, Fletcher J. These are two appeals by the two 

accused against their conviction and the sentences 
passed on them by the learned Additional Sessions 
i Judge of the 24-Parganas. 

The two accused were charged before the learned 
Sessions Judge with having committed offences under 
three heads. The first charge against the accused 
was that they had in their possession or under their 
control certain arms in contravention of the provisions 
of section 14 of the Indian Arms Act (Act XI of 1878). 

; The second charge was that they had in their posses- 1 

sion or control such arms in contravention of section 
14 of the Indian Arms Act in such a manner as to 
indicate the intention that such act might not be 
' known to any public servant. The third charge was 

that during a period from the 2nd of December 1913 
to the 26th January 1914, they conspired to manufac- 
ture or keep fire-arms in contravention of the provi- 
! sions of section 5 of the Indian Arms Act. The two 

j Assessors who assisted the learned Judge at the trial, 

were of opinion that both the accused were guilty of 
the offences charged against them under the first 


two charges, but that they were not guilty of the 
offence charged under the third charge. The learned 
Judge, however, convicted the two accused under all 
the three charges and sentenced each of them to under- 
go the following terms of imprisonment, namely, 
under the first charge one year’s rigorous imprison- 
ment, and under the second and third charges three 
years rigorous imprisonment, the sentences to run 
concurrently. 
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Harsh a 
Hath 

Chatterjee 

v. 

Emperor. 


1914 The facts of the case lie in a narrow compass. On 

the 25tli of January last, Mr. Denham, Deputy Com- 
missioner of Police, received certain information. In 
consequence of this information Mr. Denham accom- 
panied by the Inspector- General of Police and certain 
Fletcher J. other superior officers proceeded to a one-storied house 
in Victoria Road, Baranagore. Early in the morning 
of the 26th January they arrived at the house. The 
door of the house having been forced the party entered. 
The first accused Harsha Nath, alias Moti Lai, was 
found in the room that abuts on the road. In a room 
on the other side of the courtyard, portions of fire- 
arms and certain tools were found. Two receipts for 
the rent of the house were also found. The accused 
Harsha Nath was arrested. He declined to make any 
statement with reference to the things found in the 
house. A search list was then drawn up in the 
presence of witnesses and the party left. Constables 
in plain clothes were . posted at the house with 
instructions to arrest any one who might come to the 
house. The first person to do so was the water-carrier, 
Chinibas Neka, who has been called as a witness for 
the prosecution. About 10 or 10-30 of the same night — 
the accused Khagendra in his statement fixes the 
hour as 8 or 8-30— the accused Khagendra arrived at 
the house and was arrested. The first question that 
we have to decide is what was the connection of the 
two accused with the house at Baranagore. 

That they have some connection with the house 
is not denied, nor could it be since both of them were 
arrested there. The case for the prosecution is that on 
the 2nd of December last the two accused rented from 
the witness, Bhut Nath Sil, this house which is the 
property of his brother-in-law Nanda Lai De. The 
accused represented that they were students at the 
Calcutta Medical College and that owing to the high 
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prices ruling in Calcutta they found it convenient to 1914 

live at Baranagore. The accused Khagendra gave the fT 

name of Khitindra Nath Roy. The rent of the house 

was fixed at Rs. 11 per mensem, and on the 2nd of Ch ™ jee 

December Khagendra paid Rs. 7 on account of the E-'uerob. 

rV- t r l 1 f t f° ath and received the hutch a receipt Fle™ j. 
Lx. 11. The balance of the rent for that month was 
subsequently paid and a formal receipt Ex. 2 was 
handed over. Another month’s rent was subsequently 
paid and the receipt Ex. 1 was given. The kutcha 
receipt is said to have been returned by Khagendra 
when the formal receipt Ex. 2 was given to him. 

The two receipts Exs. 1 and 2 were found at the search 
on the 26th of January. The witnesses who depose 
to this part of the case are first Bhutnatb Sil. He is 
employed as travelling agent of Messrs. Osier & Co. 

His pay is Rs. 90 per mensem, plus a commission 
which amounts to Rs. 1,000 to Rs. 1,500 per annum. He 
is, therefore, apparently a man of respectability. The 
next witness is Bhutnath’s son, Bhupendra, a lad of 
14 years of age, and the third witness is Nanda Lai 
De, a sub-engineer employed in the Public Works 
Department and brother-in-law to Bhutnatb. Sil. He 
is also apparently a man of respectability. The house 
at Baranagore belongs to Nanda Lai De but is let out 
and looked after by Bbutnath Sil who or whose family 
receives the rent. 

The witness Bhutnath Sil states that on the 2nd 
of December last two men came to him and after 
certain negotiations took the house at a rent of 
Rs. 11 per mensem. A payment of Rs. 7 was made 
on account of the first month’s rent and the kutcha 
receipt Ex. 11 was given. The man who carried on the 
negotiations gave the name of Khitindra Nath Roy. 

The witness is positive that this man is the accused 
Khagendra and be believes, although he is not certain 
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Harsh a 
Nath 

Ohatterj be 
v. 

Emperor. 
Fletcher J. 


that the man who was with him is the other accused 
Harsha Nath. On that night Rhutnath left Calcutta 
for the United Provinces and did not return until the 
28th of February on which day he gave his evidence 
before the Enq uiring Magistrate. Counsel has attempt- 
ed to throw doubt on the evidence of Bhutnath on 
the ground that before his return to Calcutta he was 
interviewed by a police officer. But in the ordinary 
course if the police intended to avail themselves of 
the evidence of Bhutnath they would have to inter- 
view him before calling him as a witness in order to 
find out what he would be able to prove. I see no 
reason to doubt the evidence of Bhutnath. 

The boy Bliupendra states that on some date in 
December Khagendra came and paid to him the 
balance of the rent for that month. The witness 
states that he handed to Khagendra Ex. 2 and received 
in return the receipt Ex. 11. Further, this witness 
states that in January the two accused came to him 
and paid the rent for that month and received the 
receipt Ex. 1. Bliupendra at a subsequent date identi- 
fied the two accused at the Alipore Jail. This identifi- 
cation took place in the presence of a Magistrate and it 
is not suggested that the witness did not identify the 
accused. The witness states that he did not see the 
accused at the thana previously. The Sub-Inspector 
Dwijendra Nath Adbya says he does not remember 
whether Bliupendra saw the accused at the thana. 
But even if Bhupendra’s identification cannot be 
wholly relied upon, there is a body of evidence that 
shows conclusively that the house was rented and 
occupied by both the accused. 

Natida Lai De was called chiefly to prove the 
receipts for rent. The two receipts Exs. 1 and 2 were 
found at the search. Before the learned Judge a good 
deal of the cross-examination of some of the witnesses 
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was directed to show that the name Kliitindra Nath 1914 
Roy appearing on these two receipts was written haSha 
in a different handwriting and with a different Nath 
ink to the rest of the writing on the receipts. Chat ™ rjee 
M r. Denham, however, is positive that these names Emperor - 
- appeared there when the receipts were found on the Fletuhek J. 
search and the search list supports his evidence. 

Then the evidence as to the occupation of the* house 
shews clearly that these two accused were in occupa- 
tion of the same. 

The witness Chinibas Neka states that he took 
water to the house every day at 9 o’clock in the 
morning. He used to shake the chain and call out, 
when one of the accused would come and open the door 
for him. On his leaving, the door would be closed 
again. 

The witness Bagwan Biswal, who is a mail in a 
garden opposite the house, states that he has seen 
Khagendra both entering and leaving the liouse. He 
further states that the doors and windows of the house 
were always kept shut. The evidence of Jagabandu 
Das which was given before the Committing Magis- 
trate states that the windows and doors always 
remained shut. He further states that two men lived 
in the house in the latter part of Aghran and they did 
not mix or talk with the neighbours. Jagabandu died 
before the trial took place, but his deposition before 
the Committing Magistrate was put in. 

As against this body of evidence showung the 
taking and occupation of the house by the two accused 
there are the statements of the accused. The accused 
Khagendra, in a written statement that he filed before 
the learned Judge, stated that one niglit about 15 or 
16 days before his arrest he met one Dinabatidhu 
Bhattacharjee who, he says, was with him at the Dacca 
Imperial Seminary in the Municipal Market. He 
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Harsha 

Nath 

Chattkrjbe 


states he asked Dinabandhu where he lived and that 
Dinabandhu said he lived at Baranagore where he 


worked for a contractor. On Dinabandhu asking a 


' v . similar question of Khagendra the latter stated that 
E mpero r. j ie } iat [ n0 fixed place of abode as the police were 
Fletcher J. trying to connect him with the Barisal conspiracy 
case. Dinabandhu then asked Khagendra if he would 
like t*> come with him for a day or two, and he said 
he would come next day. Next day accompanied by 
Dinabandhu he went to the house at Baranagore where 
he saw the other accused. He left after staying there 
two or three hours. On the 26th of January he 
returned to Baranagore at 8 or 8-30 A.M. and was 
arrested and taken to the police-station. This story is 
wholly improbable and does not cast any doubt on the 
direct evidence connecting Khagendra with the house. 
No trace of this Dinabandhu has been found, and there 
can be little doubt that he does not exist. Further 
the statement of Khagendra that he was in a public 
place like the Municipal Market when the police were 
searching for him is highly improbable. On the other 
hand, his statement that the police were searching for 
him may furnish a good reason why he should take 
this house at Baranagore to escape from the police. 
The evidence shows that he was successful in so doing 
between the 2nd of December and the 26th of January. 

The statement of the accused Harsha Nath is that 
he came to Calcutta about the end of December to seek 
employment. He used to walk near the Gole Dighi 
and having a fine voice he used to sing. In this way 
he made many acquaintances including the aforesaid 
Dinabandhu, Dinabandhu hearing of the position of 
Harsha Nath forthwith invited him to come and stay 
in his house in Baranagore. Harsha Nath says he 
went to stay there on the 5th or 6th January. Some 
two or three days before his arrest Harsha Nath, says 
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Dinabandhu, left for “somewhere” on business ex- 
pecting to return in three or four days. It is remark- 
able that Harsha Nath who was, according to his 
story, on terms of intimacy with Dinabandhu did not 
know the “somewhere” to which Dinabandhu had 
gone on business. 

. The wllole st0i ’y of this accused, commencing with 
Dinabandhu who is alleged to be a resident of and 
employed at Baranagore taking his walks in College 
Square, Calcutta, down to Dinabandhu's departure for 
“somewhere’ two or three days before Harsha Nath’s 
arrest is manifestly untrue. 

The evidence leaves no doubt in my mind that the 
two accused rented this house on the 2nd of December, 
and that they were jointly in possession of it, on the 
day of their arrest, viz. the 26th of January last. 

It is not open to doubt that the tools and portions 
of fire-arms were found in the house at the time of the 
search. But it has been argued that the evidence does 
not establish in whose possession such articles were. 
Counsel has argued that there is some rule of law that 
in circumstances such as the present the Court can- 
not impute possession to either of the accused. There 
may, however, be joint possession of the articles and 
the fact as to whose possession the articles were in 
at the date of the search must be decided on the 
evidence in the case. 

Now, the evidence establishes that both the accused 
were in joint possession and occupation of the house. 
They took the house falsely representing that they 
were medical students. The evidence on behalf of 
the prosecution also proves that daring the occupation 
and possession of the accused, the doors and windows 
of the house were always kept closed. Why 
the doors and windows of the house 
And can any 
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1914 both the inmates of the house must have been fully 

Harsh a aware of what was going on in the house ? The 

Nath evidence leaves no doubt in my mind that both 

Chatterjee • • 

‘ the accused were in fact in possession of these 

Emperor, articles. 

Fletcheb J. I will now proceed to consider the case under the 
three charges that have been framed against the 
accused. But before doing so I will dispose of an 
objection raised by counsel as to the whole trial. 
It was argued that the whole trial was illegal owing 
to misjoinder of charges. That, however, clearly is 
not so. The offences charged in this case were com- 
mitted in the same transaction and section 239 of the 
Code of Criminal Procedure authorises such charges 
to be tried together. If authority be wanted for the 
course adopted in the present case the very recent 
judgment of this Court in Superintendent and Re- 
membrancer of Legal Affairs, Bengal v. Mon Mohan 
Roy (1). 

Coming then to the particular charges, the first 
charge against the accused is framed under section 19 
(/) of the Indian Arms Act, namely, of having in their 
possession or under their control arms in contraven- 
tion of the provisions of section 14 of the Act. The 
arms of which section 14 prohibits the possession 
without a license are “ fire-arms.” Section 4 of the Act 
says that the word “arms” as used in the Act shall 
iuclude “ parts of arms.” That being so, unless there 
is something repugnant in the subject or context, 
wherever the word “arms” occurs in the Act it has 
got to be read as including “ parts of arms”. More- 
over, by section 4 of the Act the words “ arms” also 
includes “fire-arms.” That being so, it seems tome 
obvious that the word “ fire-arms ” as used in section 
14 includes parts of the “ fire-arms.” 

(1) (1914) 19 0. W. N. 672 ; 21 0 L. J. 195. 
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Section 4 clearly means that the whole includes 
the part, and when the Act deals with a particular 
class of arms such as fire-arms the section means that 
parts of fire-arms are included in the word “ fire-arms.” 
The word “fire-arms” only means ‘arms that are fired 
by means of gunpowder or other explosive.’ 

If section 14 prohibits the possession of arms that 
are fired by means of gunpowder or other explosive 
then clearly, having regard to section 4, the possession 
of parts of such arms is prohibited. That the posses- 
sion of parts of fire-arms is prohibited by section 14, 
was decided by this Court in the case of Ahmed 
Hossein v. Queen Empress (1). A similar view was 
also taken by the Court of the Judicial Commissioner 
for the Central Provinces in the case of Emperor v. 
Dhan Singh (2). 

In my opinion the learned Judge rightly convicted 
both the accused of being in possession of fire-arms in 
contravention of section 14 of the Act. The second 
charge against the accused was one of being in posses- 
sion of fire-arms in contravention of the provisions 
of section 14 in such manner as to indicate an inten- 
tion that such act may not be known to any public 
servant. Under the provisions of section 20 of the 
Act, this constitutes a different offence to that men- 
tioned in section 19 (f ). The only additional element 
necessary to constitute an offence under section 20 is 
that the possession should be in such manner as to 
indicate an intention that such act may not be known 
to any public servant. The evidence of concealment 
in the present case is clear and conclusive. The evi- 
dence proves that the two accused falsely representing 
themselves as medical students took the house at 
Baranagore and that the accused Khagendra gave a 
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(1) (1900) L L. R. 27 Calc. 692. 


(2) (1907) 5 Or. L. J. 435 ; 
3 N. L. R. 53. 
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false name. Farther, the door and windows of the 
house were kept closed and also a very important fact- 
the accused Khagendra was wanted by the Police 
and, therefore, would wish to conceal himself and 
what he was doing. On this evidence an offence 
under section 20 is proved against both the ac- 
cused. The third charge against the accused was one 
of conspiring to manufacture or keep fire-arms punish- 
able under section 120B of the Indian Penal Code 
read with section 19 (a) of the Indian Arms c . 
The learned Judge has convicted both the accused 
of being parties to a conspiracy both to manufacture 
and keep arms. The learned Judge, however, is 


the 


keeping 


of arms as 


clearly wrong in treating 

an offence under section 19(a) of the Indian Arms Act. 
The offence is keeping for sale not keeping on y. 
Does then the evidence prove a conspiracy to manufac- 
ture arms? Now, in cases. of conspiracy the agreement 
between the conspirators cannot generally be directly 
proved but only inferred from other facts proved 
in the case. The facts proved in this case leave no 
doubt that such a conspiracy to manufacture arms 
existed between the two accused. First, there is the 
taking of the house. Next, the finding of a considera- 
able number of pieces of fire-arms on the premises. 
To what use were these articles to be put? Then 
there is the fact of the finding of the tools at the 
premises. The evidence also shows that there is 
reason to believe that work had actually been done 
to some of the portions of fire-arms found at the 
search. From these facts the Court can and ought to 
infer that the two accused had conspired together to 
manufacture arms. On this charge the learned Judge 
sentenced each of the accused to undergo 3 years’ 
rigorous imprisonment. That sentence, however, 
appears to be illegal. Section 120 B of the Indian 
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Penal Code provides “ that the accused in a case of 1914 
criminal conspiracy shall be punished in the same harsha 
manner as if he had abetted such offence.” The ^ ATH 

UHATTEBJEE 

learned Judge found that there was only a conspiracy ». 
to manufacture without an actual manufacture. The E mpebo r - 
learned Judge has, however, sentenced the accused Fletcher J. 
under the 3rd charge on the footing that the punish- 
ment was provided for by section 109 of the Indian 
Penal Code. But in that view the punishment for a 
conspirator is much more severe than the panishment 
for an abettor. Section 120B provides that they 
shall be punished the same. The sentence on the 
accused on the third charge ought, on the findings 
made by the learned Judge, to have been imposed 
under section 120B of the Indian Penal Code read 
with section 19(a) of the Indian Arms Act and 
section 116 of the Indian Penal Code. Under these 
sections the maximum sentence that can be imposed 
on the accused under the 3rd charge is one of nine 
months’ rigorous imprisonment. I think we ought’ 
therefore, to reduce the sentence passed on each of the 
; accused under the third charge to one of nine months’ 

j rigorous imprisonment. I see no reason to interfere 

1 with the sentences passed under the other two 

j charges. The two appeals will, therefore, subject 

j to the reduction of the sentences passed under the 

| third charge, be dismissed.. 

! Beach croft J. I agree. As I was a member of 

the Bench which decided Superintendent and Remem- 
brancer of Legal Affairs , Bengal v. Mon Mohan Roy 
(1), it is perhaps sufficient to say that nothing that I 
have heard in argument in this case leads me to alter 
the opinion which I then formed as to the legality of 
trying together charges of conspiracy and of offences 
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. Beaohcroft spiracy 


committed in carrying out tlxe object of the conspi- 
racy. But it will be as well to indicate shortly the line 
of argument taken and the fallacy which underlies it. 

The argument was that the possession of fire-arms 
is a totally distinct offence from the offence of con- 
spiracy to manufacture arms, and as the offence 


ru 

1.1 il 


gf ;j 

H 'I 


of conspiracy is complete so soon as the persons 
conspiring have formed a common intention, the two 
offences cannot be said to have been committed in 
the same transaction. The fallacy in this argument 
is that it assumes that the transaction is complete as 
soon as an offence is committed, in other words, that 
the term transaction is synonymous with the term 
“ offence.” It is clear that, so long as the conspiracy 
continued, the transaction, which began with the 
forming of the common intention, continued, and the 
first two offences charged were committed in the 
course of this transaction. 

The punishment that may be awarded on a convic- 
tion under section 120B, seems to vary according as 
the offence has or has not been committed in con- 
sequence of the conspiracy. If an offence has been 
committed the punishment is provided by section 109 
of the Indian Penal Code, if an offence has not 
been committed punishment is limited to the extent 
provided by section 116. Perhaps, strictly speaking, 
in the former case there should not be a conviction 
for conspiracy but for the abetment of the offence, 
for conspiracy followed by an act done to carry out 
the purpose of the conspiracy amounts to abetment. 
In the present case there has been no finding by 
the Judge, nor can it on the evidence be found as 
a fact that the offence was committed. The sentence 
that] can be imposed is, therefore, that provided by 
section 116. 

E. H M. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Jenkins C.J , Woodrojje arid Mookerjee JJ 

MARSHALL ^ 

qji April 28. 

GRANDHI VENKATA RATNAM * 

Contempt of Court — Practice — Appeal — Assisting in contempt — Procedure. 

Where the prohibitory injunction on the defendant firm made no mention 
of M, an assistant, or of servants and agents, but the notice of motion for 
committal for breach thereof was upon M who did nothing* after service 
on him of the injunction. 

Held, that the notice of motion was erroneous, and the procedure which 
had been adopted was misconceived : the proceedings against M, if any, 
should have been for assisting in a contempt of Court. 

Held, also, (on the merits) that there had been no contempt or participa- 
tion in contempt on M’s part, as all that lie did had been done prior to the 
injunction. 

Appeal by John limes Marshall, an assistant in 
the firm of J. F. Kenclrew & Co., the defendants, from 
the judgment of Greaves J , dated 31st March 1915. 

The facts of the proceedings for injunction and for 
committal for contempt for breach thereof, out of 
which this appeal arises, appear fully from the follow- 
ing judgment of Greaves J., dated 31st March 1915 : — 

“ The notice of motion in this case is directed to one J. I. Marshall, 
who is in the employ of the defendant firm, and it asks that he shall stand 
committed to the Presidency Jail for having committed a breach of an 
injunction granted by me on the 20th March instant, restraining the 
defendant firm, their servants and agents (I am here quoting the words of 
*he motion) from disposing of, selling, or dealing in any manner with, th e 
g oods referred to in the plaint herein over Tuesday, the 23rd of March 19X5 


Appeal from Original Civil No. 30 of 1915. 



1170 


INDIAN LAW REPORTS. [VOL. XLTI. 



1915 

Marshall 

V. 

Grand hi 
Venkata 
Ratnam. 


and for an order on J. I. Marshall to pay to the plaintiff his costs of 
and incidental to this application. The notice of motion is dated 26th 
March 1915 and was duly served on Mr. Marshall. 

This application arises under the following circumstances 
On the 30th of January 1914, a contract was entered into between the 
plaintiff (Grandhi Vankata Ratnam) and the defendants (J. F. Kendrew 
& Co.) for the sale of 500 cases of matches. Certain of the cases were 
delivered between the months of March and December 1914, but on 
that day certain cases still remained undelivered. On the 17th of 
March of this year, the plaintiff received information to the effect 
that another consignment of matches of 75 cases marked with the 
plaintiff’s name had arrived in Calcutta and that the defendant firm was 
trying to dispose of them to somebody other than the plaintiff. Thereupon 
interviews took place between the defendant firm and the plaintiff’s son 
and the defendant firm expressed their willingness to deliver the goods 
at a certain price which was higher than the price which the plaintiff 
considered that he was bound to pay. On the 19th of. March, the 
defendants threatened to dispose of the goods, unless the plaintiff purchased 
them at the price of. ls.-6|d. per gross. They threatened to sell the goods 
by 11 o’clock on the 20th of March unless the plaintiff was willing to pay 
this price. On the same da;y, the 19th March, a letter was written by the 
plaintiff’s solicitor saying that the defendant could not sell the goods to a 
third person, as they were the property of the plaintiff. On the 20th 
March 1915 the plaint was filed in this suit at 12 o’clock, and, at 1-30 on 
that day, an application was made to me for an injunction and I granted 
an ad-interim injunction over the following Tuesday in these terms, 
restraining the defendants from selling, disposing of, or otherwise dealing 
with the goods referred to in paragraph 3 of the plaint, and I gave the 
plaintiff liberty to serve the defendants with the notice of motion for the 
following Tuesday, for an injunction restraining the defendants from 
selling, disposing of, or dealing with, the goods pending the hearing of this 
action and for a Receiver of the goods. I directed the notice of motion to 
be served before 4 o’clock at No. 3, Commercial Buildings where the 
defendant firm carry on business, or if these premises were closed, then 
on Mr. Cameron who was the manager of the defendant firm, at his 
private address. It appears, from the evidence of the plaintiff before me, 
after the injunction was granted, the plaintiff’s son accompanied by 
one Askhay Kumar Rudra, an attorney of this Court and assistant of 
Babu Charu Chandra Bose, Attorney for the plaintiff, went to No. 3, 
Commercial Buildings and arrived there at about 2-15 p.m. They 
for Mr, Cameron and were told that Mr. Cameron was 
the attorney to Mr. Marshall, 
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as he was the next superior officer in the office of the defendant firm. The 
plaintiffs son and his attorney stated that they read out a copy of my 
order to Mr. Marshall in the presence of Mr. Surifca, an advocate of this 
Court ; and that, after reading out the same, they handed Mr. Marshall 
a copy of the order, and they state that he read the same in their presence 
and in the presence of Mr. Surita, that they asked Mr. Marshall to sign an 
acknowledgment of the receipt of the copy of the said order, but 
Mr. Marshall refused to do this and said that his firm had already sold the 
goods. Akshay Kumar Rudra, the attorney, goes on to say that he 
attended, immediately after, at the office of the Jetty Superintendent of the 
Port Commissioners, with the plaintiffs son, and showed a copy of my order 
to the Deputy Superintendent and read out the same to him and asked him 
to sign an acknowledgment which he refused to do saying that he could 
only act on an order signed by an officer of this Court. Both the deponents 
state that, at the goods shed at the Jetty, they saw several cases of 
matches marked with the plaintiff’s mark, which was pointed out, and the 
attorney states that he pointed out the goods to the plaintiff’s son and also 
to one Satya Charan Ray who was the Jetty sircar of the plaintiff, asking 
the plaintiffs son to count the number of packages there, which he and the 
Jetty sircar accordingly did, telling the attorney that there were 75 cases 
of matches lying there. The affidavit of the attorney further states that, 
on the following day, he was informed by the plaintiff’s son that 53 cases 
ot matches had been sent to the Howrah station and the same were lying 
there at No. 13 Goods Shed, Howrah. There is an affidavit also filed on 
behalf of the plaintiff by Satya Charan Ray, confirming the counting of 
the cases of matches, and also stating that, after the attorney and the 
plaintiff’s son had left, one Pran Kristo Coondoo, who was a sircar in the 
employ of the defendant company and whom he knew, came to Jetty 
No. 2 and gave directions to certain cartmen to take the goods to 
Murgihatta Godown-baree. He states that a portion of these goods were, 
thereafter, removed to Jetty Shed No. 2 by the employee of the defendant 
company. 

On behalf of Mr. Marshall, 3 affidavits are filed, one by himself in which 
he states at paragraph 4 that, about 2-30, after office hours, and after the 
business of the defendant firm was closed for the day, and while lie was 
preparing to leave the office being actually in the act of changing his 
clothes, a person whom he did not know, accompanied by one Grandhi 
Subramaniam, e.alled, and saw him at No. 3, Commercial Buildings, stating 
that he was an assistant of Messrs. Bose and Company and wanted to sec 
Mr. Cameron. Mr. Marshall states that he informed him that Mr. Cameron 
was away from office and he, Mr. Marshall, was the next officer in charge 
of the office. Mr. Marshall states that the attorney informed him th a 
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he had obtained an injunction restraining Mr. Cameron from disposing of 
the 75 cases of the matches in question, and that he told him, as was the 
fact, that they had already been sold and paid for , and then the attorney 
asked him to whom they had been sold ; he thereupon said that, if they 
wrote and asked 1dm, he would give them information in writing as he 
did not want to run the risk of being misrepresented if he gave any 
information verbally. Mr. Marshall then goes on to state that he left the 
office shortly after with Mr. Surita and one Mr. Moss, who were both 
present. Mr. Marshall further states that the attorney produced and handed 
to him a piece of paper with some typewritten matter on it which bore 
no signature to shew that it was a copy of an actual order. He states 
that he glanced at the document, but did not read it through before handing 
it back to him, and he denies that the document was read out to him, and 
he is supported in his denial by an affidavit of Mr. Surita. In paragraph 6 
of his affidavit, Mr. Marshall states that he had nothing whatever to do 
with the removal of or the endeavour to remove any of the goods in 
question, and that he never at any time sold or disposed of or otherwise 
dealt with the goods or any of them in disobedience or contempt or breach 
of the alleged injunction or order, and he states, in paragraph 7, that for 
fclie first time he came to hear that the Jetty sircar, Pran Ivristo Coondoo, 
had been concerned in the removal of the said goods, when he found the 
statements to that eftect in that affidavit of Sattya Charan Roy. He states 
that this removal was not done in pursuance of any order or injunction 
given by him or by any one belonging to the defendant firm, and he states 
that he has since ascertained that the sircar did, on the 20th of March, 
remove or cause to be removed some of the goods, but that he did so 
after office hours in his spare time and at the request of and on behalf 
of the purchaser Jugal Kissore Pyne, and in nowise on behalf of the 
defendant firm. 

As before stated, Mr. Surita filed an affidavit which corroborates 
Mr. Marsh all's statements with regard to the interview on the afternoon of 
20th March. A further affidavit is filed on his behalf by one Jugal Kishore 
Pyne who states that, on the 3rd cf March, he agreed to purchase from the 
defendant firm 75 cases of matches at Re. 1-7-6 per gross. He states that 
the purchase was completed by him at the office of the defendants on 20th 
March and that he paid a sum of Rs. 5,507-13-0 as referred to, as the price 
of the matches, and that he was thereupon handed the gate-pass, in respect 
of the goods, to obtain delivery from the Port Commissioners’ Jetty. He 
states that the purchase price was paid and the whole transaction was 
completed by some time between 12 noon and 12-30 on Saturday, and that 
he thereupon immediately arranged with one Pran Kristo Coondoo, the 
defendant firm’s Jetty sircar, for an extra charge of Rs. 3 to remove the 
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goods from the Jetty to his godown at Sukea’s Lane, and that he gave him 
the gate pass. He states that some time about 4 or 4-30 in the afternoon, he 
returned to his godown and there found that in the interval 53 cases out 
of 75 cases had been brought from the Jetty and stored there, and he 
never heard about any injunction until 22nd March. 

Now, it is urged before me on behalf of Mr. Marshall that there has 
been no breach of the terms of the injunction, inasmuch as he has not sold, 
disposed of, or otherwise dealt with, the goods, and considerable discussion 
took place before me with regard to the absence from my order of the words 
11 permitting the disposal of or dealing with the goods ” ; and that was 
urged on behalf of Mr. Marshall that, in the absence of these words, he had 
committed no breach of injunction and that he was not guilty of any 
contempt of Court In my opinion the absence of these words makes no 
difference : see Harding v. Tingey (1). 

Now, it seems to me abundantly clear from the facts stated in the 
affidavits that, if Mr. Marshall had applied his mind to the injunction and 
communicated with the Jetty Superintendent or with the purchaser of the 
goods, or in any case, if he had communicated the name of the purchaser 
to the plaintiff, the removal of the goods in question could not have taken 
place, and that in that case these proceedings would not have been brought. 
Of course, when it comes to a matter affecting the liberty of the subject, he 
is entitled to have the terms of the injunction considered with the greatest 
strictness and have everything that could possibly be urged or said in his 
favour considered on his behalf and given effect to, and it would clearly be 
wrong to send Mr. Marshall to prison having regard to the facts and 
circumstances of this case, but I cannot think that he performed the 
duty, which is incumbent on every good citizen to perform, of assisting the 
process of the Court in whatever form it comes before him. That the 
goods were dealt with despite the injunction or after it had been granted 
was due to his action or rather inaction; he has therefore committed 
contempt of Court and accordingly, although I make no order for 
committal, I direct Mr. Marshall to pay the costs of this motion.” 

Mr. Marshall, being dissatisfied with the above 
order, preferred this appeal. 

Mr. M. Zorab (with him Mr. Hyam), for the appel- 
lant. This is the contempt motion of the 26th March 
1915 Mr. Justice Greaves has found me guilty of 
contempt of Court and has ordered me to pay costs. 

(O (1864) 12 W. R. (Eng.), 684, 685. 
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1915 [Jenkins,' OJ. We were told that lie was ordered 

XI ~~ to pay costs without being found guilty of contempt.] 
T LL Since getting a copy of the order I find from the 
Venkata judgment that he has been found guilty of contempt. 

Rat nam. [Jenkins, O.J. That gets over the difficulty of the 

appeal lying.] . ■ 

Yes. The terms of the injunction restrain the 

defendants only, and nothing is said about their 
“servants or agents.” Notice of the injunction was 
directed to be served on Mr. Cameron, the Manager 
of Messrs. Kendrew & Co., whereas Mr. Marshall is an 
employee under him. It is not a mandatory injunc- 
tion, but a prohibitory one. The words “servants 
and agents” have been added in the notice of motion 
for committal for contempt for breach thereof. 

1 submit (it that, the injunction being directed 
to the defendant firm, Mr. Marshall could not be; 
proceeded against for breach of injunction (might be 
for contempt) : see Lord Wellesley v. The Earl of 
Mornington (1). (ii) If I could not be found guilty 
of breach of injunction, I could not be shown to be 
guilty of any other species of contempt of Court, 
which is the genus, breach of injunction being a 
species. I must have an opportunity of tendering an 
apology on general principles and therefore I am 
entitled to know the particulars of the breach, (iii), 
Upon the merits— the affidavits in support of this- 
motion do not show breach of injunction, or contempt 
of any kind, (iv) There are no materials, no discre- 
tion, much less jurisdiction of Court, to order me to 
pay costs, and further the Court proceeded on a mis- 
apprehension of facts. The two eases of Lord 1 W elles- 
ley v. The Earl of Mornington (1) show that the in- 
junction really did not extend to servants and agents. 


(1) (184S) 11 Beav. 180,181. 
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I therefore submit that the case for breach of injunc- 1915 
tion must go, and there is no such finding either. Marshall 

T Jenkins C. J. You submit that the procedure K - 
on injunction must be followed?] Venkata 

Yes. See Kerr on injunction with regard to the PlATNAM ' 
procedure to be followed; also Woodrotfe’s injunction, 

3rd Edition, p. 73. The motion is to be supported by 
affidavit specifying the particular acts constituting 
breach. 

Passing on to the merits : in paragraph 7 of their 
affidavit they say they gave notice of injunction to me 
and that Pran Kristo Coondoo was instrumental in 
removing the goods from the Jetty. It being a Satur- 
day and' Mr. Justice Imam being indisposed, the 
injunction order was got from Mr. Justice Greaves 
at his house. Mr. Marshall, at 2-30 P.M. the same day, 
said the goods had been sold (though 53 only out of 
75 cases had been removed). We had already sold 
them to Jugal Kishore Pyne, and the injunction itself 
had failed. 

[Jenkins C..T. It does not appear that Marshall 
did anything ?] 

Nothing, except that a letter was written by him 
befo re 11 o’clock on the 20th March, the injunction 
being intimated to Mr. Marshall at 2-30 P.M. that day. 

[Mookerjee J, Is Mr. Marshall said to have done 
anything beyond what is stated in paragraph 7?] 

That is all. 

That is just the reason why Mr. Justice Greaves 
set it aside. Further, the goods are alleged to have 
been removed by the sircar of Messrs. Kendrew & 

Co., on behalf of and under payment from the pur- 
chaser Jugal Kishore Pyne. The learned Judge refers 
to the case of Harding v. Tinyey (1), cited in Kerr on. 
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Injunctions for quite a different purpose. I submit 
tliat this order cannot stand. 

[Jenkins O.J. We will hear the respondent now.] 

Mr. N. N. Sircar (with him Mr. C. C. Ghose ), for 
the respondent. I wish to support the order. Assum- 
ing Mr. Marshall knew nothing at all about the order 
of injunction, though the selling had been completed, 
he knew at 2-30 P.M. on Saturday that the order of 
the court prevented the defendant dealing with or 
disposing of the goods at the Jetty. Marshall was the 
next man in the office after Cameron, and their firm’s 
sircar removes the goods. The papers show that 
Marshall’s statement on the 26th that he knew noth- 
ing is absolutely false. He admits, he glanced through 
it. Yet he would not give the name of the purchaser. 

[.Jenkins O.J. What has that got to do with the 
question before us — whether he did anything towards 
selling or disposing?] 

That is one of the facts that will go to show that 
Marshall was determined not to carry out or give 
effect to the Court’s order. If his story is accepted, 
there can be no breach of injunction or contempt. 
And must we serve every da r wan or servant of the 
firm ? 

[Jenkins O.J. You have your remedy against the 
firm.] 

The partners are not here. But Marshall, who was 
in charge of these goods with our mark on them, dealt 
with them and sold them before , and again dealt with 
them after , the injunction. 

[Jenkins C.J. How do you show he assisted in 
the breach ?] 

In this way : the sircar does not make any affidavit 
and Marshall says he knew nothing about the removal 
till the 26th. The whole intention of that injunction 
was to keep the goods where they were. On their 
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own showing the goods were not removed till 4-80 P.M. 
He came to Court with two absolutely lying cases: 
Marshall’s attorney says that the goods were sold 
and removed in the morning, while Marshall in 
paragraph 7 of his affidavit denies removal under his 
orders. Marshall has got to change his case because he 
found from the plaintiff’s affidavit that they had found 
all the goods at the Jetty where they had proceeded 
direct from Marshall’s office on Saturday. 

[Mookerjee J. If the purchaser had got the gate- 
pass, then there was a delivery to him ?] 

That is what the purchaser, Jugal Kishore Pyne, 
says in his affidavit. 

[Jenkins C.J. There is no suggestion that that 
is false. As to Marshall lying, there is nothing to 
show it. It seems to us you misapprehend the posi- 
tion.] 

I cannot carry the ease further. 

Jenkins C.J. This is an appeal from an order of 
Mr. Justice Greaves which has been treated before us 
as an order finding that there had been a contempt 
by the appellant Marshall which merited, if not 
imprisonment, at any rate, the payment of the costs 
of the motion. The notice of motion called upon 
J. I. Marshall, an assistant of the defendant firm, to 
take notice that, on Monday the 29th March 1915, an 
application would be made on behalf of the plaintiff 
for an order that he, J. I. Marshall, do stand committed 
to the custody of the Superintendent of the Presidency 
Jail for having committed a breach of the injunction 
granted by Mr. Justice Greaves on the 20th March 
1915, restraining the defendant firm, their servants and 
agents from disposing of, selling or dealing in any 
manner with, the goods referred to in the plaint. That 
notice of motion is erroneous, for, the injunction 
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makes no mention of Mr. Marshall or of servants 
and agents. It necessarily follows from this that the 
procedure which had been adopted was misconceived. 
The proceedings against Mr. Marshall, if any, should 
have been for assisting in a contempt of Court. But: 

Jenkins C.J. the case need not be disposed of on that ground 
because, on the merits, it has not been made out. that 
Mr. Marshall in any way assisted in a contempt of 
Court. He did nothing. He did not dispose of, sell, 
or deal with, the goods. Nor did he in any way assist 
in disposing, selling of, or dealing with, them after 
service on him of the injunction. All that he did 
was done prior to the injunction. It has been 
suggested before us that lie is in some way responsible 
for the delivery which is said to have taken place 
after the injunction. But on the facts it appears that 
the delivery was prior to the injunction. There was 
no contempt or participation in contempt on Mr. 
Marshall's part. In my opinion, the order of the 
learned Judge is erroneous and must be set aside and 
the motion dismissed with costs of the hearing before 
Mr. Justice Greaves and before us. 

WOODROFFEJ. 1 agree. • 


Mookerjee J. I agree. 
(I. s. 
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PRIVY COUNCIL. 


. TARA KUMARI 

• i;:: ■ ... V. ' ' 

CHATURBBtUJ NARAYAN SINGH 

(and another Appeal consolidated). 

[OM APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Hindu Law — Inheritance — Succession to Impartible Estate governed by rule 
of primogeniture where no custom excluding females existed — Widow of 
holder who died without male issue — Evidence of separation in joint 
family — Junior member leaving family-house and living m separate 
residence after obtaining grant for maintenance . 

The succession, on the death of a holder without male issue, to an im- 
partible estate which descended by the rule of primogeniture, the junior 
members of the* family being entitled to grants for maintenance, and where 
no custom excluding females existed, depended on whether there had been a 
separation between two brothers, the father and predecessor in title of the 
deceased holder and the father of the next contingent reversioner. On that 
question the Courts in India differed, the Subordinate Judge finding that a 
separation had taken place, and the High Court being of opinion that what 
had occurred did riot, in intention and fact, amount to a complete separa- 
tion. 

0 

Held (reversing the decision of the High Court), that the evidence 
clearly proved that there had been a complete separation, and that the 
widow of the last holder was therefore entitled to succeed to the estate for 
a Hindu widow’s interest in priority to the next male reversioner. 

Consolidated appeal 31 of 1913 from a judgment 
and two decrees (7th January 1910) of the High Court 
at Calcutta, which reversed a judgment and two 
decrees (22nd January 1909) of the Court of the 
Subordinate Judge of Monghyr. 

The plaintiffs were the appellants to His Majesty 
in Council. 

* Present : Viscount Haldane, Loud Shaw, Sib John Edhk and 
Mb. Amber Ali. • 
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7110 main cjUGstion for cietennination on this 
appeal was as to whether the appellants had estab- 
lished that a sepai ation took place between the respec- 
» tive predecessors in interest of the appellants and the 
respondents, (the said predecessors having been two 
brothers members of a Hindu joint family governed 
by the Mitalcshara law), so as to bar the title of the 
respondents to the property in suit. 

That property was an ancestral family property, 
called Taluka Telwa, an impartible estate, the succes- 
sion to which was governed by the rule of primo- 
genituie. It descended to, and was owned by, Thakur 
Bhairo Narayan Singh who died in 1272 F.S. (1863) 
leaving two sons, Ran jit Narayan Singh and Bhupat 
Narayan Singh. 

The succession to the estate was regulated by a 
custom of the family by which the eldest son of the 
last hold ei succeeded to the gtxcli as sole o wner, the 
other sons being entitled to receive maintenance. 
In accordance with the custom Ranjit Narayan, on the 
death of his father, succeeded to the cjcicli as Thakur; 
and on 14th Assin 1287 P.S. (14th September 1879) 
Ranjit Narayan executed a mokurari pottah in favour 
of his younger brother Bhupat Narayan, by which 
he assigned to him 2 mouzahs and 4 bighas of kamat 
land in another mouzah as a grant for his maintenance. 
By the terms of the deed the land granted was not 
alienable by the grantee, but notwithstanding that 
piohibition Bhupat Narayan executed mortgages from 
time to time in order to raise money when he 
needed it. 

In 1306 P.S. (1897) Ranjit Narayan died leaving a 
widow Gyan Kumari, and a minor son Ram Narayan. 
T^e widow was made guardian of her minor son who, 
according to the custom, succeeded to the gadi as 
Thakur. 
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Bhupat Narayan died in Magh 1311 F.S. (1902) 
leaving a son, the respondent Chaturbhuj Narayan# 
whose four sons were the other respondents. 

Ram Narayan died while still a minor in 1312 F.S. 
(1903) leaving no issue but only a widow, the appellant 
Tara Kumari. She applied to the Revenue Courts to 
have her name registered as heiress of her deceased 
husband and as such proprietress of the gadi. ; Chatur- 
bhuj Narayan who claimed to be the Thakur on 
the death of Ram Narayan without male issue made 
objection. He alleged that he and Bhupat Narayan 
had never ceased to be joint members of the family 
with Ranjit Narayan and Ram Narayan, and that 
he alone succeeded to the gadi on the death of the 
latter, according to the custom, and that he had 
since been in possession : and he also applied for 
registration of his name as Thakur, his application 
being granted and Tara Kumari’s rejected, a decision 
which was subsequently confirmed on appeal by the 
Revenue Courts and authorities. 

During his life time Thakur Ranjit Narayan Singh 
had incurred debts, and had executed certain mort- 
gages, and after his death his creditors demanded 
payment. Tara Kumari thereupon sold a half share of 
Taluk Telwa to the appellant, Maharajah Sir Ravenesh- 
war Pershad Singh Bahadur, for Rs. 50,000 on 16th 
September 1906 which was to be applied to pay off 
the amount aue on the mortgages, amounting to 
Rs. 47,699, and the balance was to defray the expenses 
of Tara Kumari in the present litigation. The appel- 
lant, the Maharajah, paid off the mortgages. 

On 19th August 1907 the appellants instituted the 
present suits against the respondents. She joined the 
Maharajah as a formal defendant in her suit ; and he 
joined her as a defendant in his suit in the same way, 
and also made the mortgagees party defendants. 
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The claim in each suit was substantially for a 
declaration that Tara Kumari had succeeded to the 
estate as heiress on the death of her husband, and 
that the defendant Chaturbhuj Narayan Singh had no 
title thereto, on the ground that the mokurari grant 
of 1287 F.S. had constituted a separation between 
Ranjit Narayan and his brother Bhupat, and that from 
that time they had ceased to be members of a joint 
family and the gacli had formed the separate estate 
of Ranjit Narayan. The plaintiffs claimed to recover 
possession of their respective half shares. 

The Maharajah in liis plaint also prayed in the 
alternative for relief on the basis of the mortgages 
which he had paid off, and of which he was the 
assignee, in the event of its being held that the defends 
ant, Chaturbhuj Narayan, was entitled to the property 
in succession to Ram Narayan. 

The defendant Chaturbhuj Narayan denied that 
there had been any separation between Ranjit Narayan 
and Bhupat Narayan as alleged : he contended that 
they had remained joint in food and estate, that the 
mokurari pottah was merely a provision for mainten- 
ance, and he claimed that he became, on the death of 
Ram Narayan, the owner of the estate. He also 
contended that the plaintiff Maharajah could riot in 
the same suit claim relief in the alternative as he had 
done. 

The only issues material for the purposes of this 
appeal were — ' 

(i) Is the suit bad for misjoinder of parties and 
causes of action ? 

(ii) Did Bhupat Narayan Singh and his son Chatur- 
bhuj Narayan separate from Thakur Ranjit Narayah 
Singh and Ram Narayan Singh in food and estate, 'and 
did the two brandies of the family headed by Thakur 
Ranjit Narayan Singh and Bhupat Narayan Singh 


NArAyan 

Singh. 
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live joint in food and estate till the death of Tliakur l 9lS 
Ram Narayan Singh ? Tara 

(iii) If the two branches of the family separated* RtfMABI 
as alleged by the plaintiffs, did Taluk TeLva continue chatukbhuj 
to be joint undivided property of the family even N | t ^ H AN 
after the separation, by reason of its being impartible 
ancestral property, and did it pass to the defendant 
Chaturbhuj Narayan Singh by survivorship on the 
death of Tbakur Raw Narayan Singh in preference to 
his widow ? 

The Subordinate Judge held bn the facts proved 
before him that Bhupat Narayan Singh separated 
from his elder brother after the execution of the 
mokurari pottali in his favour, and that the first 
defendant (Chaturbhuj Narayan Singh) as a separated 
member of the family was not entitled to succeed to 
the estate in preference to the plaintiff Tara Kumari 
as the widow of the last holder. He also held that 
the Maharajah’s suit was not bad for misjoinder of 
parties or causes of action ; that the sale to him was 
valid; that the mortgages were for family ancestral 
debts ; that they were duly paid off by the Maharajah ; 
and that he was entitled to recover such payments 
from the estate. He was, however, of opinion that the 
alternative relief claimed by him could not be granted 
inasmuch as he had not asked for consequential relief- 

Both suits were accordingly decreed, and so far as 
the titles of the plaintiffs were respectively concerned 
they were declared entitled to equal half shares of the 
estate with possession and costs from the first 
defendant. 

Appeals were preferred by the defendants from 
each of those decrees to the High Court, and were 
heard by a Division Bench of that Court consisting of 
Breit and Sharfuddin JJ. who reversed the decrees 
of the Subordinate Judge, and dismissed both suits 
with costs.' 1 
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1915 The High Court, while accepting all the facts as 
Tara found by the Subordinate Judge, was of opinion that 
Komari such facts were not sufficient to prove that there was 
Ohatlrbhuj & “ complete separation” between Bhupat Narayan. 

N sfslH S Shlgli aud Kanjit Narayan Singh, and it accordingly 
held that at the time of the death of Thakur Ram 
Narayan bingh the first defendant and his sons were 
not separate from him, and therefore that “ the estate 
must follow the ordinary line of inheritance to joint 
property under the Mitakshara law, subject to the 
rule of primogeniture.” 

As to the alternative relief claimed by the 
Maharajah as . transferee of the mortgages, the High 
Court was of opinion “ that it could not be claimed 
m the suit as framed, being inconsistent with the 
main relief sought in the suit but it agreed with the 
Subordinate Judge in holding that the debts for which 
the mortgages had been given were family ancestral 
debts legally recoverable from the estate, and which 
had been discharged by the Maharajah. 


Tara 
Kumar i 


ff, ! 

k I 






Narayan 

Singh. 


On these appeals, 

Sir It. Finlay, K. C., and G. R Lowndes , for the 
appellants, contended that at the time of the death 
of Ram Narayan Singh, Chaturbliuj Narayan, the first 
respondent, and his sons were separated from him 
in food, worship and estate, and had no right, in 
preference to Tara Kumari, to succeed to any part 
of the estate in suit. The property being said by 
the respondents to be impartible, the appellants had 
to show that a separation as above took place 
and it was submitted that on the evidence in the! 
case it had been established that there had been 
a complete separation, and that the Subordinate 
Judge had rightly so held. The respondents rely 
on, among others, the case of Laliteshwar Singh v 
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Rameshivar Singh (1) to support their contention that 1915 
this estate being impartible there can be no separa- ^ 
tion in estate between Ran jit Nai'ayan and his brother Kumabi 
Bhupat Narayan ; but if that was the holding in that ohatobbhw 
case, it is submitted it was wrongly decided. In Narayan 
the present case the grant of the mokurari pottah, SlNGH ‘ 
it was contended, showed an indication of an intention 
to separate, and it is certain that Bhupat Narayan, 
after the lease was granted, went away, built himself 
a house, and lived in it apart from his brother. He, 
and not Ranjit Narayan though then head of the 
family, had paid the expenses of a daughter’s marriage 
and had borrowed money to do so after the granting of 
the mokurari lease, and Bhupat Narayan had in 1905 
stated in- proceedings in Court that he was separate 
from the Thakur. Even if the estate is impartible, it 
was submitted that the question of separation was one 
of intention and of fact to be determined on the evi- 
dence : Bejai Bahadur Singh v. Bhupindra Bahadur 
Singh (2). Stokes’s Hindu Law, Books 466, 467 ; and 
Mitaksliara, Chapter II, Section 12, verse 1, were also 
referred to. 

As to the alternative relief and misjoinder of 
parties in the case of the Maharajah appellant, reference 
was made to the Civil Procedure Code, 1908, Sections 
45 and 28. There was no objection in law to alterna- 
tive inconsistent claims, and it was not necessary for 
the plaintiff to seek consequential relief by suing for 
payment of the mortgage debts. 

DeGruyther, K. C.. and A. M. Dunne , for the respond- 
ents, con tended that the appellants had wholly failed 
on the evidence to establish any separation according 
to Hindu Law between Ranjit Narayan Singh and 
Bhupat Narayan Singh ; that the rights of Bhupat and 

(1) (1909) I, L. R. 36 Calc. 431. (2) (1895) I. L.- R, 17 All. 456 ; 

; ■ • : ; ; . ■ L. R. 22 I. A. 139. 
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his sons and descendants as junior members" of the 
joint family continued up to the death of Ram 
Narayan Singh ; and that the respondent Chaturbhuj 
Narayan Singh then became entitled to the property 
in suit as Thakur and owner of it. Impartible pro- 
perty on devolution, it was submitted, becomes joint 
property for the purpose of devolution, and there- 
fore the widow being only entitled to maintenance is 
excluded: see Mayne’s Hindu Law (7th edition), pages 
731, 732 ; also page 671. paragraph 495. [Sir B. Finlay > 
K. C., said the property, being impartible, was never 
joint.] The case of Liliteshwar Singh v. BamesJiivar 
Singh (1) decided that there can be no separation in 
estate in the case of an impartible raj ; see also 
Baja Bap Singh v. Bani Baisni (2). In that case 
what the contention now is was laid down thus:— 
After referring to the case of Chintamun Singh v. 
Nowlukho Konwari (3), their Lordships say, “In 
the last mentioned case, following the decision in 
Y anumnta Venkayamah v. Yanumula Boochia Van - 
Icondora (4), it was held that an ancestral estate 
even though impartible is not the separate or self- 
acquired estate of the singLe member upon whom it 
devolves, so long as the family continues joint ”: see 
Venkata Bao v. Court of Wards(o') [Sir Jhon Edge re- 
ferred to Chintamun Singh v. Nowlukho Konwari (3)]. 
In that case there was in fact a partition of part of the 
property in 1832 as is shown in the original record of 
the case, the rest of the property remaining undivided. 
Here there was no separation. The mokurari grant 
was one merely for maintenance, and did not indicate 
any intention to separate [Viscount Haldane. You 


(1) 0969)1. L r R. SO Okie. 48!. 

(2) (1884) I. L. ii. 7 All. 1, 11 

L. 11. 11 I. A. 149, 154. 


(3) (1875) I. L. R. 1 Calc. 153 ; 

I j. (!. 2 I. A. 263. 

(4) (1370) 13 Moo, I. A. 333, 339. 


15.) (1879) I. L. K. 2 Mwl. 128 ; L. R. 7 l. A. 38. 
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must look at the whole case together, and not isolate 1915 
that transaction from all the evidence as to separation x7 n ~ A 
in other parts of the case.] The Subordinate Judge Kumari 
himself thought it would not of itself create a separa- Chaturbhuj 
tion. The opinion of the High Court on it was, i g 1 ^f N 
“The fact that after the grant of the mokurari lease 
for maintenance Bliupat Narayan lived in a separate 
house alongside his family homestead, that he and 
his branch of the family were afterwards separate in 
food, and possibly in worship, and that he paid the 
expenses of his family out of the profits of the pro- 
perty granted to him for maintenance by borrowing 
money mortgages on that property, do not appear to 
us in this case to be sufficient to prove that there was 
a complete separation between Bliupat Narayan and 
Ranjit Narayan by which Bliupat sacrificed his 
expectancy to succeed to the family property on the 
failure of nearer male heirs of Ranjit Narayan.” 

Reference was made to Sartaj Kuari v. Deoraj 
Knati (1). The Maharajah appellant was not en- 
titled in this suit to the relief claimed by him in the 
alternative. 

Sir R. Finlay, K.C., in reply, referred to Dunja 
Prasad Singh v. Durga Koeri (2) where it was held 
that it did not necessarily follow from the fact of an 
estate being impartible, that no division or separation 
can be effected with respect to it. For determining 
the heirs the ' same rules as to partible estates : 

Jogendra Bhupati Harro Chandra Mahapatrci v. 
JSfityanand Man Singh (3), Kali Krishna Saricar v. 
Raghunath Deb A), Katama Natchiar v. Raja of 
Shivagunga (5). There was no inconsistency be- 
tween jmpartibility and the succession of a female : 

(1) (1888) I. I,.R. 10 All. 272, 285 ; (3) (1890) I. L. U. 18 Oak-. 151. 

L. it. 15 I. A.. 51, 63, 64. (4) (1903) I. h. 11. 31 Calc. 224. 

(2) (1873) .20 W. U. 156, 156,157. (5) (1863) 9 Moo. 1. A. 539 5 















lip ’ ■; 

1915 

|| f 

Tara 


Kumari 

Kip,’. .j 

V , 

l 1 i 

Ghaturbhuj 


Narayan 

Hit i 

Singh. 

h\ : 


SIM] 



it' 


III n 

'fi " f ; 1 ' 

is ' 1 | \ ’ ' 





INDIAN LAW REPOETS. [YOL. XLII. 

Ram Nundun Singh v. Janki Koer (1). Baja 
Rap Singh v. Rani Baisni (2) was distinguishable 


Bhuvendra Bahadur Singh (3) ; and here there was 
sufficient evidence, it was submitted, of separation. 

The judgment of their Lordships was delivered by 

Sir John Edge. These are consolidated appeals. 
That in which Thakurani Tara Kumari is the appel- 
lant has arisen in a suit which was brought by her 
on the 19th August 1907 in the Court of the Subor- 
dinate Judge of Monghvr against Chatnrbhuj Narayan 
Singh and his minor sons. In that suit Maharajah 
Sir Ravaneshwar Pershad Singh was a pro formd 
defendant. The other appeal in which Maharajah Sir 
Ravaneshwar Pershad Singh is the appellant, has 
arisen in a suit which was brought by him on the 
19th August 1907 in the Court of the Subordinate 
Judge of Monghyr against Chatnrbhuj Narayan Singh 
and his minor sons. In the latter suit Thakurani 
Tara Kumari and others were pro formd defendants. 
In each suit the Subordinate Judge made a decree 
in favour of the plaintiff in the suit. From each 
decree Oliaturbhuj Narayan Singh and his minor sons 
appealed to the High Court of Judicature at Fort 
William in Bengal, which, by its decree in each 
appeal, reversed the decree to which the appeal 
related and dismissed the suit. From those decrees 
of the High Court these consolidated appeaLs have 
been brought. 

The Thakurani is the widow of Thakur Ram 

(1) (1902) I. L. R. 29 Calc. 828 ; (2) (1884) I. L. R. 7 All. 1 ; 

L. R. 29 I. A. 178. L. R. 11. 1. A, 149. 

(3) (1895) I. L. R. 17 All. 456-; L. R. 22 I. A. 139, 156. 
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Narayan Singh, who was a son of Thakur Ranjit 
Narayan Singh, who was the elder of the two sons of 
Thakur Bhairo Narayan Singh. Chaturbhuj Narayan 
Singh was the son of Bhupat Narayan Singh, who was 
the younger son of Thakur Bhairo Narayan Singh. 
Thakur Ram Narayan Singh died without issue male 
The immovable property to which the suits relate 
is known as Taluka Telwa, otherwise the Telwa 
C-fadi. in the district of Monghyr. Taluka Telwa is an 
ancestral impartible estate which, in liis lifetime, was 
held as his estate by Thakur Ram Narayan Singh, and 
had previously been held by his father Thakur Ranjit 
Narayan Singh, and before him by his father Thakur 
Bhairo Narayan Singh. By the kulachar or family 
custom Taluka Telwa descends by the rule of primo- 
geniture. The appellants allege that Thakur Ranjit 
Narayan Singh, on the 14th September 1879, granted 
to his brother Bhupat Narayan Singh a mokurari 
pottah (perpetual lease) of a part of Taluka Telwa 
for the maintenance of Bhupat Narayan Singh and 
his descendants, and that Thakur Ranjit Narayan 
Singh and his brother Bhupat Narayan Singh separ- 
ated and ceased to constitute a joint Hindu family: 
except in so far as the family custom applies, the 
law of the Mitaksliara governed Thakur Bhairo 
Narayan Singh and his descendants. The Thakurani 
claims that she, as the widow of Thakur Ram Narayan 
Singh, who left no issue, succeeded to the estate on 
his death for a Hindu widow’s interest. It is proved 
that after her husband’s death she, in order to dis- 
charge debts which had been contracted by Thakur 
Ranjit Narayan Singh, sold a moiety of Taluka Telwa 
to the Maharajah. In her suit the Thakurani claimed 
possession of one moiety of Taluka Telwa, as the 
widow of Thakur Ram Narayan Singh. The Maharajah 
in his suit claimed possession of the other moiety of 
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Taluka Telwa as the vendee from the Thakurani. 
Chaturbhuj Narayan Singh is in possession, and he 
and his minor sons deny that Thakur Ranjit Narayan 
Singh and Bhupat Narayan Singh separated. 

The written statement of Chaturbhuj Narayan 
Singh in the suit of the Thakurani is not before this 
Board, but his written statement in the suit of the 
Maharajah is, having regard to the evidence and to the 
findings of the Courts below, instructive. In his 
written statement in the Maharajah’s suit Chaturbhuj 
Narayan Singh alleged : — 

u 4. That the said family is governed by the Benares School of 
Hindu Law save and except that according to family custom the said 
ancestral zamindari descends according to the rule of primogeniture on the 
eldest inale member of the eldest line and the junior members are entitled to 
maintenance and that females are in no way entitled to succeed to the said 
zamindari. The junior members even after khorposh or maintenance 
grants are made to them out of the joint property, are entitled to obtain 
the expenses of marriage, sradh and other similar ceremonies and all other 
necessary expenses from the income of the said property in the hands of 
the holder of the said estate for the time being. 

u 5. That with reference to paragraph 8 this defendant states that 
Thakur Ranjit Narayan Singh succeeded to the said estate on the death of 
his father in accordance with the family custom aforesaid and that the 
mokurari settlement referred to in the said paragraph was also made in 
accordance with the said custom and not otherwise. This defendant craves 
leave to refer to the original of the said mokurari deed for the- terms thereof. 
This defendant wholly denies that either before or after the said mokurari 
settlement Bhupat Narayan Singh became separate from the said Ranjit 
Narayan Singh or that he was at any time separate in food, worship or 
estate from the said Ranjit Narayan Singh or that he lived in a house 
separately built. This defendant asserts that he and his father the said 
Bhupat Narayan Singh during his life time were joint in food, worship and 
estate with the said Ranjit Narayan Singli and after his death with 
Thakur Ram Narayan Singh and that they never ceased to reside in the 
family dwelling house. This defendant continued joint in food, worship 
and estate with the said Thakur Ram Narayan Singh until the latter’s death 
and thereafter with the defendant No. until shortly before the com- 
mencement of the registration proceedings when disputes and disagree- 
ments arose, The allegations to the contrary in paragraph 8 of the plaint 
are wholly Mstv 
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a 6. That assuming, though by no means admitting, that B Imp at 
Narayan Singh and this defendant became separate from Thakur Ran jit 
Singh in the year 1287 F.S. and since then lie and this defendant were 
separate in mess and business and lived in a separate house, as has been 
falsely alleged in the plaint, this defendant submits that nevertheless the 
impartible estate Ta-luka Telwa continued to remain joint family property 
as before, as it never was nor could be the subject of partition arm the 
defendant No. 1 therefore became solely entitled to it under the family 
custom on the death of Thakur Ram Narayan Singh, in preference to his 
widow.” 

The “ defendant No. 1. ” mentioned in the written 
statement is Chaturbhuj Narayan Singh, and the 
“ defendant No. 6 ” is tiie Thakurani, who, as has been 
already stated, was a pro forma defendant in the suit 
of the Maharajah. So far as is now material, the 
defence of Chaturbhuj Narayan Singh, as disclosed by 
his written statement, was that females were by the 
family custom excluded from a succession to the 
impartible estate and that the joint family had not 
separated. 

No custom excluding the widow of a soilless and 
separated holder of the impartible estate of Taluka 
Telwa from the succession to the estate for a Hindu 
widow’s interest lias been proved, and it is well 
decided law that the widow of the last holder of an 
impartible estate which descends by the rule of 
primogeniture is not excluded from the succession if 
her husband was in fact separated and died without 
issue male, and if no custom which would exclude her 
from the succession is proved. It was held by this 
Board in Neelkisto Deb Bur mono v. Beerchunder 
Thakoor (.1) that where a custom is proved to exist it 
supersedes the general law, which, however, still 
regulates all outside the custom. In Ram Niindun 
Singh v. Janki Koer (2), this Board held that: — 

. u There is no inconsistency between a custom of impartiality and 
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the right of females to inherit, as may be illustrated by the well-known 
Skhagunga C , a5e(l), and therefore the general law must prevail unless 
it be proved that the custom extends to the exclusion of females.” 

Consequently the only issue in these suits which is 
now material is one of fact, namely, the issue as to 
whether Thakur Ranjit Narayan Singh and Bhupat 
Narayan Singh separated. 

The Subordinate Judge came to the conclusion 
that Thakur Ranjit Narayan Singh, being displeased 
with his brother Bhupat Narayan Singh because the 
latter kept women, separated from him. It was found 
as a fact by the Subordinate Judge that Bhupat 
Narayan Singh built a pucca house about a tussi (120 
feet) to the westward of the family house, established 
a Tulsi Pinda there, and removed his family to his 
pucca house and lived there separately from Thakur 
Ranjit Narayan Singh. As a fact Thakur Bhupat 
Narayan Singh built a wall between bis pucca house 
and the family house of Thakur Ranjit Narayan Singh 
and established a separate Tbakurbari in his house. 
The houses were quite separate houses, as was found 
by the Subordinate Judge on the evidence. 

A daughter of Chaturbhuj Narayan Singh was 
married after Thakur Ranjit Narayan Singh had in 
1879 granted the mokurari pottah to Bhupat Narayan 
Sing. Chaturbhuj Narayan Singh attempted to prove 
that Thakur Ranjit Narayan Singh defrayed the 
expenses of that marriage. The Subordinate Judge, 
however, found on incontestable evidence that the 
expenses of the marriage were defrayed by Blmpat 
Narayan Singh and not by Thakur Ranjit Narayan 
Singh. As a matter of fact, Bhupat Narayan Singh 
borrowed Rs. 689-2-6 for the expenses of that marriage, 
and on the 27th June 1897 gave to Shir Lai Modi and 
Amir Modi a mortgage of lands which he held under 

(1)0863)9 Moo. I. A. 539. 




n 


Narayan 

Singh. 


VOL. XLTL1 CALCUTTA SERIES. 1193 

the mokurari pottah to secure the repayment- to them 1 915 
of, amongst other moneys, that, sum of Rs. 689-2-6, 
which was stated in the mortgage deed to have been Kumari 
borrowed by him from them “ for performing the Chaturbhuj 
marriage of my own granddaughter, i'.e.. the daughter 
of my son, Baba Chaturbhuj Narayan Singh.” 

On the 27th April 1905 Chaturbhuj Narayan Singh, 
on his examination in a criminal case which apparent- 
ly related to the removal of some timber, stated, 

•‘I am separate from the Thakur of Telwa.” 

On a careful review of all the evidence the Subor- 
dinate Judge came to the conclusion that Bhupat 
Narayan Singh and his son Chaturbhuj Narayan Singh 
were separate from Thakur Ranjit Narayan Singh and 
his son Thakur Ram Narayan Singh. 

The learned Judges of the High Court, whilst ac- 
cepting as correct the findings of facts of the Subordi- 
nate Judge on which lie had come to the conclusion 
that there had been a complete separation between 
Thakur Ranjit Narayan Singh and his brother Bhupat 
Narayan Singh, came to the conclusion that it was not 
proved that there was a separation in intention and in 
fact. As it is difficult to understand the reasoning of 
the learned Judges of the High Court, it is better to 
give the following extracts from their joint judgment. 

They say : — 

u It is the case common to both sides that Bhupat Narayan was a man 
of licentious habits and that he made himself a nuisance to his brother 
Ranjit Narayan and created a scandal by introducing his mistresses into 
the family dwelling house. It was in consequence of this that Ranjit 
Narayan executed the maintenance grant in his favour in 1287 to enable 
him to start a separate establishment. There can be no doubt that, after 
receipt of the grant, Bhupat Narayan built himself a new house outside 
the old family dwelling and that in course of time a Thakurbari land a 
Tulsi Pinda were established in that house and that a wall of separation 
between his house and the family house was. constructed. It seems to be 
also beyond doubt that after receipt of the grant Bhupat Narayan raised 
money by mortgages on the property leased to him and spent it on the 
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marriage of members of his family and on their maintenance. Still are not 
all these acts such as might have been expected on the part of a member 
of the family who had received a grant for his maintenance ? Or must they 
be accepted as incontestable proof of an intention to separate from -Ran jit 
Narayan from the time of the grant and of a separation in fact from that 
time ? • 

u It has not been contended before us, nor indeed could the contention 
be accepted as a sound one, that a separation in estate and from the joint 
family must follow as a necessary consequence from the receipt of a 
maintenance grant. 

a The learned Subordinate Judge has accepted these facts coupled with 
the admitted separation in food as sufficient proof that from the date of the 
maintenance grant, Ranjit Narayan and Bhapat separated and ceased to 
be members of a joint Hindu family. We have given our careful considera- 
tion to the judgment of the Subordinate Judge and also to the evidence 
and the arguments of the learned pleader and counsel which have been 
advanced before us and even though we accept the findings of the Sub- 
ordinate Judge we are unable to agree in his conclusion that the plaintiffs 
have proved that there was a separation in intention or in fact. 

k *The fact that after the grant of the mokurari lease for maintenance 
Bhupat Narayan lived in a separate house alongside his family homestead, 
that he and his branch of the family were afterwards separate in food and 
* possibly in worship, and that he paid the expenses of Ins family out of the 
profits of the property granted to him for maintenance, by borrowing 
money on mortgages on that property, do not appear to us in this case to 
he sufficient to prove that there was a complete separation between Bhupat 
Narayan and Ranjit Narayan, by which Bhupat sacrificed his expectancy to 
succeed to the family property on the failure of nearer male heirs of Ranjit 
Narayan. 1 ’ 

In the opinion of their Lordships, the evidence 
clearly proved that there had been complete separation 
between Thalmr Ranjit Narayan Singh and his 
brother Bhupat Narayan Singh in worship, in .food 
and in estate, and they find that there had been 
complete separation. 

Their Lordships infer from the extracts which they 
have quoted from the judgment of the learned Judges 
of the High Court that those Judges considered that 
there could have been no complete separation of the 
joint family, a# the impartible estate of Taluka Telwa 
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had not been partitioned between Tliakur Ranjit 1915 
Narayan Singh and his brother Bhupat Narayan Singh. tTra 
T hose learned Judges overlooked the fact that Blinpat Komap.i 
Narayan Singh and his son had no coparcenary rights Chaturbhi-j 
in the impartible estate, and no rights in that estate 
which entitled them or either of them to a partition of 
the impartible estate. They could not have prevented 
Tliakur Ranjit Narayan Singh from alienating that 
impartible estate in such a way as to determine any 
contingent interest they had in it under the custom. 

Their contingent interest under the custom was 
liable to be defeated by an alienation of the estate 
by Tliakur Ranjit Narayan Singh even if the family 
had remained joint, and as the family ceased to be a 
joint Hindu family the ordinary Hindu law of the 
Mitakshara gave to the Thakurani her widow's in- 
terest in the impartible estate in priority to the 
contingent interest of Chaturbhuj Narayan Singh 
under the custom. The Thakurani sold a moiety of 
the impartible estate to the Maharajah, and as there 
was valid necessity for that sale she conveyed a good 
title to the Maharajah. 

Their Lordships will humbly advise His Majesty 
that these consolidated appeals should be allowed, 
that the decrees of the High Court should be sec aside 
with costs, and the decrees of the Subordinate Judge 
should be restored. 

The respondents, Chaturbhuj Narayan Singh and 
his four minor sons, must pay the costs of the appeals. 

Appeals allowed. 
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Acquittal — conoid 

and J)eputy Legal Remembrancer v, 
Karima Baidobi , I. L. K. 22 Gale. 
164, followed. Rakhul Dai Rot; 
v. K allash Bannu , 11 C. L. J. I IB, 
explained by Jenkins C. J . Faujdar 
Thakur t. Kasi Chowdhurv 
(1914), L L. R 42 Calc 

Acquittal^ effect of : See Complainant 

Act 1859 — 34 : See Revenue Sale Law. 

Act 1889 — XLV : See Penal Code. 

Act 1870 — VII : See Court Pees Act, 

Act 1872 — I : See Evidence Act. 

Act 1872 — IX : See Contract Act. 

Act 1874 — XIV*: See Scheduled Dis- 
tricts Act 

Act 1877 — III : Set Registration Act. 

Act 1877 — XV : See Limitation Act. 

Act 1878 — XI : See Arms Act. 

Act 1881— V : See Probate and Adminis- 
tration Act. 

Act 1882— IV : See Transfer of Pro- 
perty Act. 

Act 1832— XIV : Sea Civil Procedure 
Code, 1882. 

Act 1882— XV : See Presidency Small 
Cause Courts Act, 

Act 1335 — VIII : See Bengal Tenancy 
Act. 

Act 1886—H : See Income Tax Act. 

Act 1887 — IX : See Provincial Small 
Cause Courts Act. 

Act 1387— XII : See Civil Courts Act. 

Act 1383— VII : See Suasion Certi- 
ficate Act. 


abandonment: See Under. Raiyati 

Holding... ••• 

ibetment : Sea Public Prosecutor, 
duty of ... 

Ibetment of Supply : See Trading with 

THE ItlXEMY 

Absence : See Complainant : 

■Absolute Sift : See Hindu Law— Will 
(A ccounts: See Dissolution of Part- 
nership ... 

(Accused, examination of : See Charge 
| A ccused, right of : See Charge 
A cquiescence : See Probate 


icq u i 1 1 a 1 — Re vis l on — ■ P r act ice — In ter - 
fen nee by High Court in revision 
with an order oj acquittal on the 
application of a private party — 
Criminal Procedure Code ( Art V of 
1898), s. 439. The High Court lias 
jurisdiction, under s. 439 of the 
Criminal Procedure Code, to set 
a. ide an order of acquittal, but it 
has now become a settled practice 
that it will not ordinarily interfere, 
ia revision, in such cases, at the 
instance of a private prosecutor. 
Queen- EmqVi ess v, Shekh Sahel) 
Bad md in , I. L. 1L 8 Bom. 197, 
Beerabai v. Framji Bhikaji. I. L. 1L 
15 Bom. 340, Thandacan v 
Periamia , I. L. R. 14 Mad. 363, 
Queen -Kmpn ss v. A l a B a h .f h, 
I. L. R. 6 All. 484, Queen- Empress 
v. Prag Dot , I. L II. 20 AIL 459, 
In the matter of Sheikh Aminuddin , 
; J. L, H. 24 All. 846, Qayyum All 
l v. Faiyaz Ali , 1 L. TL 27 All. 359, 
I In re Municipal Committee of Dacca 
I . v, Bingoo Raj, 1. L. R. 8 Calc. 895, 
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Act 1890 -V1H: See Guardians and 
Wards Act 

Act 1890— IK : See Railways Act. 

Act 1894—1 : See Land Acquisition 
Act. 

Act 1898 — V i See Criminal Pro- 
cedure Code. 

Act 1899— IX : See Arbitration Act. 

Act 1903— XV : See Extradition Act. 

Act 1907 — III : See Provincial In- 
solvency Act. 

Act 1908 — V : See Civil Pyocedure 
Code. 


Act 1908 -VI: See Explosive Sub- 
stances Act. 

Act 1908 — IX : See Limitation ( Act. 

Act 1909 — il! : See Presidency Towns 
Insolvency Act. 

Act 1910—1 : See Press Act. 

Act 1912—11 : See Co-operative So- 
cieties Act. 

Act 1912 — V : See Provident In- 
surance Societies Act. 

Act 1912— XIU : See Delhi Laws 
Act. 

Action in rem : See Arrest of Ship... 

Additional Evidence : See Appeal 

Administration Suit : See Hindu 
Law — Will ... 


Admiralty Court Act, 1881 (24 Viet. 

c. 10) s. 5 : See Arrest of 
Ship 


Admiralty Jurisdiction : Sec Arrest 
of Ship 


Agent, trading by : 

the Enemy 


See Trading with 


Agricultural Lands : 

raiyati Holding 


Alienation 


See Hindu Law— Will 


Alluvion : See Fishery 


Ambiguity : See Hindu 

Religious Endowment 


Ancient Light, infringement of : See 

Easement 


.Appeal : See Contempt of Court 


Alienation by Widow : See Hindu 
Law - Alienation 


Appeal : See Rateable Distribu- 
tion 


Appeal 


See Review 


Appeal — Additional Evidence — Civil 

Procedure Code (de£ V of 1908) O 
A LI, r. 27 ; 0. XLVI1 , r. 1— 
Jurisdiction of Appellate Court to 
admit additional evidence— Appli- 
cation to admit additional evidence 
before the hearing of the appeal , if 
it can be entertained. Where in an 
appeal an application was made be- 
fore the hearing of the appeal for 
the admission of additional evi- 
dence : Held, that such an applica- 
tion was not warranted by the 
terms of O. XLI, r. 27, and the 
Appellate, Court had uo jurisdiction 
to entertain it. O. XLI, r. 27, does 
not authorise an Appellate Court to 
admit fresh evidence, documentary 
or oi al, and whether or not it was 
in existence at the time of the 
judgment of the lower Court or at 
the time the appeal was preferred, 
unless the Appellate Court after 
examining the evidence on the re- 
cord comes to the conclusion that it 
requires the additional evidence in 
order to enable it to pronounce 
judgment, namely, that there is a 
defect on the evidence on the re- 
cord. An application to admit 
fresh evidence discovered out of 
Court by the parties comes under 
O. X'LVIl, r. 1, and not under O. 
XLI. r. 27, Kessowji Issur v. 
G real Indian Pen his n la Railwa y 
| Co., I. L. R. 31 Bom. 381 ; L. R. 
34 I. A. 115, referred to. Garden 
Reach Spinning and Manufac- 
turing Co. v. Secretary of State 
for India (1914) 1. L. R. 42 Calc. 

Criminal Case — Practice— Duty 

of Appellate Court in dealing with 
the evidence on appeal — Proper 
standpoint — Conviction not to be up- 
held unless guilt beyond reasonable 
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Page. 

Appeal — could. 

doubt affirmatively established 1 — 
Criminal Procedure Code (Act V 
of 1898) s. 123. In an appeal from 
a conviction it is for the Appellate 
Court, as it is for the first Court, to 
be satisfied affirmatively that the 
prosecution case is substantially 
true, and that the guilt of the 
appellant has been established be- 
yond all reasonable doubt. To 
hold that, unless reasonable ground 
is given to the Appellate Court for 
differing from the lower Court, the 
Appellate Court must accept its 
findings of fact, is to approach the 
case from a wrong standpoint. 
Kanchan Mallik v. Emperor 
(1914) I. L R. 42 Calc. ... 374 

Letters Patent , 1865 , s . 15 — 

“ Judgment' 1 - — Order by single 
Judge on Original Side directing de- 
fendant to give security — Civil 
Procedure Code (Act V of 1908), 

0 . XXXV If r. 2. An order made 
by a single Judge sitting on the 
Original Side under 0. XXXVII, 
rule 2 of the Code of Civil Proce- 
dure, directing a defendant to give 
security as a term on which leave to 
defend should be given, is not a 
“ judgment ” within the meaniug 
of s. 15 of the Letters Patent and 
is not appealable. Justices of the 
Peace for Calcutta v. Oriental Gas 
Company , 8 B. L. R. 433, followed. 

* Sonbai v. Ahnedbhai habibhai , 9 
Bom. H. C. 398, referred to. 
Sukhlal Chundermull East- 
ern Bank, Ld (1915) I. L. R. 42 
Calc. ... ... ... 735 

— — Practice — - Filing of certified 

copy of decree appealed from 
after the prescribed period of limit- 
ation, without leave of the Court, 
effect of— Inherent power of High 
Court — Ex parte order in applica- 
tion for review of order of dismis- 
sal passed at preliminary hearing , 
setting aside of, at final hearing of 
appeal - — Civil Procedure Code {Act 
V of 1908) s. 151 , 0. XLL rr . 7, 

11 / 0 . XLVIfrr.4,7 — Limita - 
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Page. 
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tiou Act (IX of 1908) s . 5. Where J 

a certified copy of the decree f 

appealed from was filed in the High 
Court after the prescribed period of 
limitation without leave of the 
Court, in an analogous appeal, and 
where the main appeal had already 
been dismissed at the preliminary 
hearing under 0. XLI, r. 1 1 of the 
Code of Civil Procedure, but was 
restored on review, without notice 
to the respondent, after the afore- 
said analogous appeal had been ad- 
mitted by another Divisional 
Bench ; at the final hearing of 
both these appeals on objection 
being taken by the respondent : 

Held, that the respondent was 
entitled to invoke the inherent 
powers of that -Court. T He ait 
Ajant Singh v. Christian, 17 C. W. 

N. 862, followed. Held, also, that 
non-compliance with r. 4 of 0. 

XLVII of the Code rendered the 
granting of an (ex parte) applica- 
tion for review (by the appellant) a 
nullity, as it was prejudicial to 
the respondent, and previous 
notice was necessary. Held, fur- 
ther, that under r. 1,0. XLI of 
t lie Code, filing of the decree of the 
Appellate Court was imperative, 
and an appeal could not be said to 
have been preferred until that 
decree was filed. Abdul Hakim 
Chowdhury v. Hem Chandra Das 
(1914) I. L. R. 42 Calc. ... 41 


Suit to wind up partner ship 

and for accounts — Preliminary de- 
cree referring suit to A mstant , Re- 
feree — QuestioJi of disputed mem- 
bership of firm — Report of Referee 
confirmed by dual decree of 'Trial 
Judge — Omission to appeal from 
preliminary decree — Appeal from 
final decree raising question whether 
inquiry was rightly referred to Re- 
feree — Civil Procedure Code (Act 
V of (1 908 \ s. 97 — Interest, liabi- 
lity for , of partner of firm after 
dissolution using assets of firm for 
business for his own benefit. In a 
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suit to wind up a partnership and 
; .• to have accounts taken, the mem- 

bership of the firm was in dispute, 
i] certain persons being by the plaint- 
. ; iff alleged to be partners, and by 

I 51 the defendants to have been only 

|| employees remunerated by a share 

■ \ || of the profits. An adjudication 

; i l| was made by the Trial Judge which 

■ ;j| ; declared that the partnership was 

i£ dissolved as from 1st July 1907, 

■{idji i and then u ordered and decreed” 

: j that u it is referred to the Assis- 

| ■ taut Referee of this Court to take 

II 'I . the following account and make 

|| I the following enquiries, that is to 
|| > J say, (a) to. enquire who were the 

I HR . | partners entitled to share in (lie 

, I', assets and goodwill of the partner 
wl| 5 2 ship business ; (h) to take an 

■. '/I account of the dealings of the 

|» | |j •, parties with the assets of the part- 
A 1 nership business.” From that ad- 

J-ff] i f judication, though it was appealable, 
ji ffi| f ■ the appellants did not appeal. The 

j I-ll I : « ' Referee made the enquiries directed 
LjfeJIli t* ^ And and* took the account. Ilis 
wXv*fl t re P or ^ ns to enquiry (a) was ad- 
1 1 verse to the appellants, was exeept- 
Mmm ed to by them, and was confirmed, 
jl I ■ by the Trial Judge in his final 

9^6? L* decree. On an appeal by the appel- 
il mmt ] raising the question whether 

J J|f|t{ ‘ inquiry (a) was rightly included in 
fit U U the first adjudication, or whether it 
III l,/ : .was not one which should have 
I'Htti.j been made by the Court itself: — 
4 |f | if I (affirming the decision of the 

111! Iff f ^ (mrts below), that the first adjudi- 
H||||! cation of the Trial Judge which 
included inquiry (a) was a prelimi- 
S|||f \ hary decree under section 97 of the ■■■■ 
||f|||I Civil Procedure Code, 1908. and 
fill If? ! appeltante not ■ having pre- 

1111 j . ■ ferred an appeal from it could not 
* M||l| ^ -question it on appeal from the final 
Ml life 1 decree, W here on the dissolution 
4J1I&- ' ^ a partnership, one of the part- 

tiers retains assets of the firm in 
his ijTmls without any settlement 
;i o! account, and applies them in 
«|i! continuing the business for, uh own 
* ^ || \f j . benefit, he may be ordered to 

1 feiM : 


Appeal — concld. 

account for such assets with in- 
terest thereon, apart from fraud or 
misconduct in the nature of fraud. 
Ahmed Musaji Salsji v Has him 
E bra him Saleji ( L 9 1 5) I. L. R. 42 
Calc. 

in Criminal Cases: See Privy 

Council, practice of 

Appellate Court, jurisdiction of : See 

Additional Evidence .. 

power of; See Costs' 

Application for leave to appeal : See 

Leave to appeal to Privy 
Council ... 

Appointment, power of: See Hindu Law 
—Will 

Approver : See Pardon ... 

Arbitration — Bengal Chamber of Com- 
merce , arbitration by — Arbitration 
Act (JX of 1809),' s 14— Arbi* 
tration clause in a contract — Refer- 
ence to an Association — Rules of an 
Association for the conduct of arbi- 
tration 'proceedings referred to it, 
whether imported into the contract 
and binding on the parties thereto. 
Where a contract contains an arbi- 
tration clause by which it is agreed 
that any dispute arising out of the 
contract shall be referred to the 
arbitration of the Bengal Chamber 
of Commerce, the rules of the As- 
sociation are imported into the con- 
tract and are bindiug on the 
parties. Per Jenkins, C. J. The 
decision in Ganges , Manufacturing: 
Company . Ld.v. Indra Chand , I. L. 
R. 33 Calc. 1169, was binding on 
the learned J udge (of the Court 
below) and should have been fol- 
lowed by him. Chaitr \m Ram- 
bilas r. Bridhichand Keshhjhand 
(19:5) I. L. R. 42 Calc 

Act (IX of 1399) s. 14 : See 

Arbitration 

Arms, Joint possession of: See Mis- 
joinder of Charges ... 

Arms Act (XI of 1878) ss. 4, 5, 14, 19 (a), 
(/>, 20 ; Pee Misjoinder of Charges 
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Arrest of Ship — Trespass — Absence of 
Notice — Cause of action — Admiral 
ty jurisdiction — Letters Patent , 1865, 
cl. 82 — Letters Patent , 1862 , cl. 
SI — Chatter of the Supreme Court , 
1774 ■, cl. 26 — Admiralty Court Act , 
1840 , (J ct- 4 Uic£. c. 65)— 
Admiralty Court Act , 7 6’ 62, 

Fid. c. 2 6), $. 5 — Colonial Courts 
of Admiralty Act , 1890, (53 <£■ 57 
Viet, c, 27) s. (2) (3) (a), s. 3 5 — 
Interpretation Act , 2566 (52 <£• 53 
Vi ci c. 63), s. IS (2) — Mantime 
necessaries— A<tion in rem — Wrong- 
.ful seizure — Limitation Act (IX of 
1908), Sch. 1, Arts. 29, 36, j9 — 
Pleadings. On the 4th June 1910, 
the respondent company instituted 
a suit, in rem against the Clan 
Mackintosh in this Court as a Culo- 
' trial Court of Admiralty for an 
amount alleged to be due to them 
for laytime necessaries, and ob- 
tained *& warrant of arrest. The 
ship was arrested on the same day, 
and remained under arrest until 
her release on the 31st January 
1912, the action having been dis- 
missed two days earlier on the 
ground of absence of jurisdiction. 
The owners of the ship were the 
appellant Company, who had their 
office in Burma On the 1.4th June 
1912, the appellant company insti- 
tuted the present suit in the ordi- 
nary original civil jurisdiction of 
this Court against the respondent 
company for the wrongful arrest of 
the ship. The suit as framed was 
based on malice or its equivalent 
but at the hearing the appellant 
company proceeded on the footing 
of the suit being one for mere 
trespas. Held , that in the ab- 

sence of proof of malice or its equi- 
valent, a suit for simple trespass 
will not lie for the arrest of a ship. 
The Walter D. Wallet , [1893] 

p. 202, Xenos v. Alder Bley ; The 
Evangelism os, 12 Moo.. P. C. 352, 
and The Strathnaver, L. R. 1. A. C. 
58, referred to. The arrestment of 
the ship was a judicial act of the 
Court, and an ordinary step in an 


Pa era 


Arrest of Ship — contd. 


action in rem. Under the arrest, 
the custody and possession was 
with the Marshal as an officer of 
the Court and could not be regard- 
ed as a detention by the respondent 
company The damage, if any, 
suffered from the continuance of 
the officer’s custody, and possession 
was due not to the default of the 
respondent company but to the 
law’s del ay . Peruvian Guano Go. 
v Dreyfus. [1892] A. C. 166, fol- 
lowed. The foundation of the 
Admiralty jurisdiction of the High 
Court, more especially in respect of 
maritime necessaries discussed. 
The 1 " Taro Ellens L. R. 4 P. C. .... 
161, The Henrich Bjorn, L. R 11 
A. C. 270, Murray v. Longford , 

1 Fulton 95. The Asia, 5 Bom H. 

0. tO. C.) 64, The Portugal, 6 B. 
L. R. 323, Bardot v. The Augusta, 
10 Bom. H. C. 110, referred to. 
Assuming that the High Court in 
its Admiralty jurisdiction did not 
acquire jurisdiction over maritime 
necessaries by any previous enact- 
ment, such jurisdiction would now 
rest on the Colonial Courts of Ad- 
miralty Act, 1890, which vests in 
it the powers described in section 5 
of the Admiralty Act, 18*61. ; To 
oust the jurisdiction of this Court 
under section 5, it is not enough 
that the owners of the ship should 
be in fact domiciled in India or 
Burma ; thii domicile has to be 
proved to the satisfaction of the 
Court. parte Michael. L. R. 7 
Q. B. 658, followed. Inasmuch as 
such proof was not produced before 
the Court, when the order for 
arrest was made, the order for 
arrest cannot be treated as coram 
non jndice or a nullity. Assuming 
that an action would lie in the ab- 
sence of proof of malice or its 
equivalent, the action would be for 
wrongful seizure under legal process 
and would be barred by Art. 29 of 
the Limitation Act, It is imper- 
ative under Order VII, rule 1 (e) of 
the Code of Civil Procedure that a 
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plaint should contain “ the facts 
constituting the cause of act‘011 
and when it arose Madras Steam 
Navigation, Go., Ld. v. Shammar 
Works, Ld.,( 1914) I. L. R 42 
Calc. 85 ... 


See Chaitkidari Ghakran 
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Bail — Grounds of admission to bail — 
Confession of a co-prisoner materi- 
ally corroborated as to applicant — 
Relative powers of the Hgih Court 
and Subordinate Courts to grant 
bail— Criminal Procedure Code 
(Act V of 1893) 88. 497 and 498. 
Section *497 of the Criminal Pro- 
cedure Code contains a rule found- 
ed on justice and equity, and should 
be followed by the High .Conn, 
unless any thing appears to the 
contrary. The extended powers 
given to the latter by s. 498 are 
not to be used to get rid of the 
reasonable and proper provision of 
the law laid down in s. 497. The 
High Court refused bail where 
a confession by a co-accused im- 
plicating himself arid the petition- 
ers was materially corroborated as 
to the latter by other evidence taken 
at the preliminary enquiry into 
offences under ss, 307 and *337 of 
the Penal Code. — Ashraf Ali v. 
Emperor (1914) I. L. B. 42 Calc. * 

Bailiff — Writ or warrant authorising 
him to give possession of immove- 
able property — Use ht/ bailiff of 
reasonable degree o* force to effect 
removal of person refusing to 
, b&iliffs taking 
assistants — Time of 
writ of possession for 
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execution — Piecemeal trial of lengthy 
cases by Magistrate — Penal Code 
(Act XL V of I860), &. 323— Presi- 
dency Small Cause Courts Act XV 
of 1882 , ss 43 , 48— Civil Proce- 
dure Code (Act V of 1908), 0 . XXI , 
rr. 85 , 97 ; and First Schedule, 
App. E. Form No. 1 1 — Practice. 
A bailiff of the Presidency Small 
Cause Court in the execution of a 
writ, issued under s. 43 of the 
Presidency Small Cause Courts 
Act, requiring or authorizing* him 
“to give possession” of certain 
premises to the applicant, may use 
a reasonable degree of force in 
order to effect the removal of 
persons bound by the decree and 
refusing to vacate the same, not 
withstanding the omission in the 
writ of words expressly authoriz- 
ing their removal. Quare : WJie- 
ther the English Common 
the Civil Procedure Code applies to 
the writ or warrant in question. 
In a writ of possession under the 
former, words expressly authori- 
zing forcible removal are not in- 
serted, but an order “ to give pos- 
session” authorizes such removal, 
if need be ; and, if the Code ap- 
plies, the omission of such words is 
immaterial. 0. XXI, r. 97 of the 
Civil Procedure Code merely pro- 
vides an additional or alternative 
remedy. Where the bailiff proceed- 
ed to the premises, and on the oc- 
cupant’s wife refusing to vacate, 
pulled or dragged her out of the 
house, and the force used for the 
purpose caused her, when released, 
to fall on the ground whereby she 
received slight injuries : — Held , 
that he was legally justified in the 
employment of such amount of 
force, aud cuuld not be convicted 
therefor under s. 323 of the Penal 
Code. In such cases it is impos- 
sible to calculate or apply with 
the utmost nicety the degree of 
force necessary and yet not more 
than sufficient. Observations as to 
the practice of bailiffs taking with 
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them, as assistants, persons uncon- 
nected with the Court, and as to the 
time of delivery to them of writs 
for execution. Piecemeal conduct 
of trials by Magistrates condem- 
ned. ' Meredith v . Sanjibani Dasi. 
(1914), I. L. R. 42 Calc. 

Bandhus: See Hindu Law — Inherit- 

ance / ... ■■ : '... 


313 


384 


Bankruptcy Act 1383 (46 & 47 Vic. 

c. 52): ss, 33, 102: See Minor ... 225 


8,40 : See Insolvency. 

Bengal Chamber of Commerce ; 


289 


See 
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Bengal Tenancy Act ( VIII of 1885), ss. 

26, 178, sub-s. (5), cl. (d) : See 

Occupancy Holding, . 


1140 


254 


87 : See Occupancy Holding 


171 : See Kates and Taxes 


172 

625 


Bhinnagotra Sapindas : Hindu Law — 

Inheritance ... ... 384 


Bond — Slavery bond — Public policy — 
Overwhelming interest. Where in 
a bond the executant bound him- 
self down to daily attendance and 
manual labour until a certain sum 
was repaid in a certain month, and 
it penalised 4 default with over- 
whelming interest: — Held , that 
such a bond was not enforceable at 
Jaw being opposed to public policy. 
—Ram Sab up Bhagat v, Bansi 
Mandar. (1915) I. L. R. 42 Calc. 


742 


Bonus, stipulation for : 

Lease ... 


See Patni 


1029 


Bought and Sold Notes : See Sale of 

Goods ... ... ... 1050 

Broker, personal liability of : See 

Sale of Goods 

Calcutta Municipal Act (Beng. HI 

of 1899), ss. 223, 228 : See Rates 
aaid Taxes ... 625 
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Capital Gases : See Public Prosecutor, 

duty of ... ... 422 

Cargo : See Confiscation ... 334 
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Certified Copy, filing of : See Appeal 
Charge : See Co operative Society ... 

Debt 

Rates and Taxes 


85 
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433 
377 
849 
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Charge — Exp! ode e Substances Act, 1883 
(46 <& 47 Viet. c. 3), s. 4 — Explosive 
Substances Act (VI of 1908), s. 4 (h) 
— Charge, specifications of — Ac- 
cused's right to know value thereof 
- Penal Code (Act XLV of 1860 
as amended by Act VIII of 1013) 
ss 120, 120 A, 120B , 121 A— 

Explosive substance ” — By mentis 
thereof ” — u Unlawfully and mali- 
ciously ” — 44 Crimin d conspiracy ” 
— Misjoinder of charges — Criminal 
Procedure Code (Act V of 1898), 
ss. 196, 235, 342 , 360 (i), 417 — 
u Same transaction limits of — 
Jo nder of charges under s. 4 (h) of 
Act VI ‘ of 1908 and s. 120 B of 
the Penal Code— Co- conspirators, 
separate trial of — Crown's right to 
prosecute irrespective of the question 
of ultimate design — u Presumption 
of innocence ” of accused, meaning 
of — Conspiracy charge of — Prose 
cution , duty of — Explanation by 

accused, want of, when fatal 

— Leading questions — Cross-examin- 
ation of its own witnesses by proseeu - 
lion ' when permissible — Evidence 
Act (/ of 1872), ss. 10, 44, 15, 54, 
135, 143. 1 54— -Officio l witnesses for 
Crown whether privileged from 
disclosing source of information — 
Detective, whether so privileged re- 
garding place of secretion — Written 
statements of ace used — Examination 
of accused — Camparis* n of hand- 
writing by Court, propriety of — 
u Possession f meaning of— Deposi- 
tions, reading over of, daily in open 
Court . An accused is entitled to 
knowv with certainty and accuracy* 

; Hie exact value of the charge 
brought against him. But where 
the debit cd fully understood the 
nature of the offence with which 
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they were charged, they had clearly 
not been prejudiced by the omission 
of the words •“ unlawfully and 
maliciously” and in British India” 
occurring in section 4 (k) of Act 
VI of 1908. Such an omission can 
be cured by the verdict. The 
Queen, v. M unslow, [1895] 1 Q. B. 
758, referred to. Where the illegal 
act charged under section 120 B 
is the unlawful and malicious 
possession of explosive substances 
within the meaning of section 4 
of the Explosive Substances Act, 
1908, it is not essential to 'specify 
in the charge the explosive subs- 
tance which the accused have 
conspired to have in their possession 
or under their control. A person 
may be guilty of criminal cons- 
piracy even though the illegal act, 
which he has agreed to do, has not 
been done, for “the crime of 
conspiracy consists only in the 
agreement or confederacy to do 
an illegal act by legal means or a 
legal Act by illegal means.” Hey, 
v. Hibbert 13 Cox. 82, Quinn v. 
Leathern , [1901] A. 0. 495, The 
Queen v. 7 Q. B. I). 244 : 14 
Cox. 583, and Q'ConneU v. The 
Queen , 11 Cl, & F. 155; 1 Cox. 413, 
5 St. Tr. N. S, 1, referred to. The 
indictment in all cases of cons- 
piracy must in the first place 
charge the conspiracy, but in stating 
the object of the conspiracy the 
same degree of certainty is not 
required as in an indictment for the 
offence conspired to he committed. 
The King v. Gill, 2 B. & Aid. 204, 
The Queen v. K enrich, 5 Q. B, 49, 
The Queen v, Blake, 6 Q. B. 126, 
St/dserff v. The Queen , 11 Q B. 
245, The Queen v. Gompertz, 9 
Q* B, 824 ; 2 Cox 145, Aspinall v. 
The Queen , 2 Q. B. I) 48, Taylor v. 
The Qumn , [1895] 1 Q. B. 25, Reg, 
Parker, 3 Q. B. 292, referred to. 
It h a wholesome rule that the 
Court should adhere to the language 
of the statue, as far as practicable, 
when 'a charge is drawn up; as 



Charge — contd . 

nothing is gained by a paraphrase, 
while opportunity is afforded to the 
accused to take exception to the 
form of the charge. The accused 
cannot be convicted on a cons- 
piracy charge under section 120 B, 
Indian Penal Code, unless the 
prosecution establishes that the ac- 
cused were members of the cons- 
piracy after the 27th March 1913 
when Act VIII of 1913 became 
' law. A comprehensive f onimla of 
universal application cannot be 
framed regarding the question 
whether two or more acts constitute 
tiie u same transaction ” ; the cir- 
cumstances which must bear on its 
determination in each individual 
case are proximity of time, unity 
or proximity of place, continuity 
of action, and community of pur- 
pose or design. If A, B and O 
conspire to make, or have in their 
possession or under their control, 
an explosive substance within the 
meaning of the Explosive Substances 
Act, and, if in pursuance of such 
conspiracy A makes or has in Ins 
possession or under his 'control, an 
explosive substance, they may, if 
the Court thinks fit, be charged and 
tried together under section 120 B. 
Indian Penal Code, and section 4 
(/;) of Act VI of 1908. If all the 
blown co-conspirators named in the 
charge are not placed on their trial, 
the trial of some (separately) with- 
out the other is- not vitiated. 
Emperor v. Lalit Mohan Chuefar- 
butty , I. L. R. 38 Calc. 559 ; 
15 C. W. N. 593, explained. If 
the accused have committed an 
offence under section 4 (5) of the 
Explosive Substances Act, 1908, 
in pursuance of a criminal cons- 
piracy, it is open to the Crown to 
prosecute them for such offences, 
irrespective of the question of the 
ultimate design of the alleged cons- 
piracy coming under section 121 A, 
Indian Penal Code (which charge 
requires previous sanction under 
section 196, Criminal Procedure 
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Code). In order to justify the in- 
ference of guilt, the inculpatory 
facts must be incompatible with 
the innocence of the accused and 
incapable of. explanation upon any 
other reasonable hypothesis than 
that of his guilt., R. v. Hodge , . 
2 Lewin 0. G. 227, referred to. 
The presumption of innocence (in 
criminal cases) signifies no more 
than this that if the commission of 
a crime is directly in issue in any 
proceeding it must be proved 
beyond reasonable doubt. ‘‘The 
whole doctrine when drawn out is, 

' first i that a person who is charged 
with a crime must be proved guilty, 
that according to the ordinary rule 
of procedure and of legal reasoning, 
presumitur pro reo , ?.<% neganli, so 
that the accused stands innocent 
until he is proved guilty ; and 
second , that this proof of guilt 
must, displace all reasonable doubt.” 
In a charge of conspiracy general 
evidence of the existence of the 
conspiracy may first be given, before 
paiticular facts are proved to show 
that one or more of the accused 
took part in it. R, v. Sidney , 9 St. 
Tr. 817, Queen Carolines Case. 

2 B. & B. 284 ; 1 St. Tr. N. B. 
1348, R, v. Hunt, 3 B. & Aid. 566, 
followed. Under the law in Eng- 
land facts similar, but, not part of 
the same transaction as the main 
fact, are not in general admissible 
to prove either the occurrence of 
the main fact or the identity of 
- its author except (after evidence 
aliunde on these points has been 
given) to show the state of mind of 
the parties with regard to such fact, 
knowledge of its nature, or 
his intent. In general, whenever, 
it is necessary to rebut, even by 
anticipation, the defence of acci- 
dent, mistake, or other innocent 
condition of mind, evidence that, 
the accused has been concerned in 
a systematic course of conduct of 
the same specific kind as, and 
proximate in point of time to that 
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in quesrion, may he given R. v. 
Holt, (1860) Bell. 280 : 8 Cox, 411, 
to the contrary is no longer 
authority. R. v. Smith , 20 Cox. 
804 ; 92 L. T. 208, and Emperor v. 
Debendfa Irosad. T. L. B. 36 Calc. 
573; 9 C. L. J. 610, referred to. 
Section 4 of Act VI of .1908 subs- 
tantially reproduces the provisions 
of section 3 of 46 & 47 Viet 
Chap. 3 (Explosive Substances Act, 
1883), consequently the expression 
“ unlawfully and maliciously ” may 
be interpreted in* the sense in which 
it is familiarly used in the criminal 
law of England. ‘ Unlawfully ” 
thus signifies “ not for a lawful 
object,” and ‘‘maliciously” signifies 
“ intentionally and without justi- 
fication or excuse or claim of 
right.” The Queen v, Clemens , 
[ i 898] 1 Q. B. 556; IS Cox. 18, 
Miles v. Hutchins. [1903] 2 K. B. 
714; 20 Cox. 555, referred to. 
Reg. v. Ward, 12 Cox. 123; 1 
C. 0. B. 356, McPherson v. Daniels. 
10 B. & G. 272, Bromage v. 
Prosser , 4 B. & C. 247, Clark 
v Molyneux , 3 Q, B. D. 237, Allen 
v. Flood , [1898] A. O. 1, Johnson 
v Emerson , L. B. 6 Ex. Ch. 373, 
It v. Pembleton , 2 C. C. E. 119 ; 
12 Cox. 607. Mogul Steamship Co, 
v. McGregor , [1892] A. C. 25; 
23 Q. B. D. 598, followed. The 
term u explosive substance ” as 
used in section 4 ( b ) of Act VI of 
1908 includes any part of an appa- 
ratus, machine, or implement i ri tend- 
ed to be used or adopted for causing 
or aiding in causing any explosive 
substance, and “ by means thereof” 
does not mean by means thereof 
alone, R. v. Charles , 17 Cox. 499, 
referred to. The inference of fact 
may legitimately be drawn that the 
“explosive substances” made and 
possessed by Busanka were intended 
for use in British India. It is the 
duty of the prosecution not so 
much to secure a conviction as to 
* place all the available evidence in 
the case fairly and fully before the 
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tribunal by which alone the guilt 
■ or innocence of the accused is to be 
determined. Ram Ra?ijan Roy v. 
King-Emperor, I. L. R. 42 Calc. 
422 ; 10 0. W, N. 28, following 
Regina v. Holden , 8 C. & P. 606, 

1 referred to. ’ 4 The proof of the 

' case against the prisoner must 

r depend for its support not upon the 
|| absence or want of any explanation 
[? on the part of the prisoner, but 
^ upon tlie positive affirmative evi- 
deuce of his guilt tha;. is given by 
|| the Crown.” But u if there is a 
IJ certain appearance made out against 
] ; a party, if he is involved by the 
b evidence in a state of considerable 
|| suspicion, he is called upon, for 
\ : his own sake and his own safety, 

| j? to state and to bring forward the cir- 

cum stances, whatever they may be, 
!| which might ‘reconcile such suspi- 
| cious appearances with perfect 
III innocence.” Regin i v. Frost , 4 St. 
Jv; r R**- N. S. 85, followed. While it is 
|H not necessary to prove manual 
III possession of the. explosive subs- 
|I tan ce by the accused, it must be 

|H proved that it was in his power or 
* control : possession to be punish- 
|| able must also be possession with 
4 knowledge and assent. The mere 
Il| fact that the other accused were 
| jg in the room does not show they 
ifiS were in possession of all or any 
|j«f of the things contained therein. 

When the evidence at the disposal 
||.| of tiie prosecution is insufficient 
||t| to secure a conviction for the crime 
HI committed, it is inexpedient, even 
|| ; though it may be lawful, to prose- 
|| : ,J cute the accused for a conspiracy 
111 the proof whereof really rests on 
|| 4 the establishment of that very 
|j|l crime. Reg, v. Moulton , 12 Cox 87, 
ll|! and Fmp ror v. Lalit Mohan, 
I. L R. 38 Calc. 559 ; 15 G W. N. 
referred to. A man’s guilt is 
HI tO be established by proof of the 
i|K ’ facts alleged and not by proof of 
BM Ms character * such evidence might 
■1 create a prejudice but rot lead a 
i|fj ; stop towards substantiation of guilt, 
lH ' l»: Wi&i England, the accused 
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are entitled in cross-examinatioD to 
elicit facts in support of their 
defence from the prosecution wit- 
nesses wholly unconnected with the 
examination-in-chief. In the course 
of cross-examination of this charac- 
ter the defence are entitled, in view 
of the generality of sec ion 143 
of the Indian Evidence Act, to ask 
leading questions. Under section 
154, the Court has the discretion to 
permit the prosecution to test, by 
way of cross-examination, the vera- 
city of their own witnesses wtih 
regard to the (unconnected) matters 
elicited by the defence in cross- 
examination. [While in the United 
States a party has no right to 
cross-examine any witness, ex- 
cept as to circumstances connected 
with matters stated in his examina- 
tion-in-chief, and if he wi sties to 
examine him respecting other 
matters he must do so by making 
him his own witnsss and by calling 
him as such in the subsequent 
progress of the cause. Philadelphia 
and Trenton Railway Co. v. 
Stimpson , 14 Peter 448, referred to.] 
The defence is not entitled to elicit 
from individual prosecution, wit- 
nesses whether he was a spy or on 
informer, or to discover from police 
officials the names of persons from 
whom they had received informa- 
tion ; but a detective cannot refuse, 
on grounds of public policy, to 
answer a question as to where lie 
was secreted. R. v. Watson , 32 St, 
Tr. 1, R. v. Richardson, 5 Fds. 
& Fin. 693. A.-G . v. Bryant , 15 
M. & W. 169 ; 71 R. R. 610, Marks 
, v. Bey fits, 25 Q. B. D. 494, Webb v. 
Catcklove, 3 T. L. R. 159, referred 
to. In strictly carrying out the 
provisions, of section 360 (/) of the 
Criminal Procedure Code by the 
daily reading over in open Court 
of the deposition of each witness, 
the Court does not lay itself open 
to criticism, though that procedure 
should occupy considerable time. 
Mokendn Nath v. Emperor , 12 
C. W. N. 845, Jyotish Chandra 




GENERAL INDEX. 


Charge — conoid. 

Muherjee v. Emperor , I. L. R. 36 
Calc. 955, and Kamatchinathan v. 
Emperor, I. L. R. 28 Mad. 308, 

referred to. Though written state- 
ments may be accepted from the 
accused in accordance witli the 
■ universal practice in the Courts 

i under the Calcutta High Court, 

I they do not take the place of cvi- 
| dence nor of such examination of 
the accused as is contemplated by 
section 342 of the Code of Criminal 
Procedure. Emperor v. Ansuiya, 

(1903) All. W. N. 1, dissented 
\ from. Am iuta Lal IIazra v. 

’ Emperor (1915) I. L. R. 42 Calc. 957 

Charter Act (24 & 25 Vic. c, 105) s. 15 : 

6 See Jurisdiction ... ... 92 g 

Charter of the Supreme Court, 1774, ci. 

2S : See Arrest of Ship ... 85 

Chattels : See Palas or Turns of Worship 455 
Chaukidari Chakran Lands — Village 
Chaukidari Act ( Beng . VI of 1870) 
ss. I, 48, 49, 50, 51, 52, 58 — Power 
of resumption and assessment of 
chaukidari chakran lands — Zamiu - 
dari estates in Orissa — Regulation 

XII of 1805, s. S3 — Regulation 

XIII of 1805, s. 41 — Regulation I 
j of 1793, s. S, cl (4)— Onus of 

prooj . In these appeals, the 
Judicial Committee (affirming the 
decision of the High Court) held, 
on a consideration of the history of 
Orissa, and of the legislation 
applicable to its settlement, and 
the nature of its zamindari estates, 
that the Government were, under 
the circumstances, not entitled to 
resume and assess with revenue, 
as being chaukidari chakran lands 
within the meaning of the Village 
Oh aukidari Act (Ben gal Act VI of 
1.870) certain lands forming part 
of the estates of the respondents 
(the zamindars of Sukinda and 
Madhupur) in Orissa, with whose 
ancestors settlement had been made 
in 1803, and sanads granted by 
which statutory confirmation was 
given by section 33 of Bengal 
Regulation XII of 1805, and in 
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respect of which estates the 
revenue was settled in perpetuity. 
The history of chaukidari grants 
as set out in the judgment of Lord 
Kingsdown in the case otJoyhishen 
Mookerjee v. Collector of East 
Burdwan, 10 Moo. I. A. 16, referred 
to. The respondents in discharge 
of the duties imposed on them by 
their sanads to maintain peace 
and order within their estates (the 
manner in which they were to carry 
out such duites being impliedly left 
by the Government to the zamiu- 
dars, as there was no machinery 
provided for the purpose in the 
legislation previous to 1870) 
retained in their service a large 
number of chaukhlars whom, 
according to the custom of the 
country, they remunerated by 
grants of land in lieu of wages. A 
register of these ehaukidars was 
kept in the zamindari office, and 
in the appointment of the chauki- 
dars, in more than one instance, 
the Govern merit Police Officer had 
a voice. But the records showed 
that the zamindars often changed 
the lands held by these men, and 
resumed what they considered to 
be in excess of their requirements. 
Bengal Act VI of 1870 was 
extended to Orissa in 1879 In 
suits by the respondents against 
the Secretary of State for a declara- 
tion that the Act did not apply to 
the lands in question : — Held , that 
the onus was ou the appellants 
to show that when the zamindaries 
were confirmed to the respondents’ 
ancestors, such confirmation was 
subject to reservations in respect of 
any land which gave the Govern- 
ment the power of resuming and 
assessing it, and that onus had not 
been discharged. The power of 
resumption was reserved by Govern- 
ment in the 'old. Regulations in 
respect of lands which had been set. 
apart by the zamindar with their per- 
mission or under their authority. I n 
Regulation I of 1793 the word used 
is A appropriate! in- Regulation 
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XIII of 1805 the expression 
u assigned ” is employed : but in 
both statutes the characteristics of 
the grants u .ider which the lands , 
were held, depended on the implied 
authorisation of the Government, 
which excluded them from considera- 
tion in the adjustment of the jama 
of the mail ah In the present cases 
the appellant had failed to show 
that any parcel of land ; was not 
taken into account in fixing the 
rent respectively payable by the 
respondent', nor that there was any 
obligation on the part of the res- 
pondents to make such grants. 
The, only obligation on them was to 
maintain peace and order within 
their zaiui ndaries . They enter tai i ied 
the services of chaukidars for whose 
maintenance they allotted from 
time to time certain lauds of their 
own free will. The mere fact that 
some appointments were made with 
the approval of a Government official, 
could not alter the nature of the 
grants. The word ■ assigned ” in 
the definition section of Bengal Act . 
VI of 1870 means land assigned by 
Government, or appropriated under 
their authority or with their p ‘mis- 
sion. Not only did the form of 
the u transferring order ” in 
Schedule C of the Act clearly show 
that the expression u assigned ” is 
applied to lands assigned by Govern- 
ment for the maintenance of the 
chaukidars, and in respect of which 
they reserved the Tight to resume 
and transfer to the zamiridar subject 
to an additional assessment, but 
the resolution by which the Act 
was extended to Orissa leaves no 
possibility of doubt what the 
Government understood the Act to . 
mean. In the orders passed a 
distinction is made with regard to 
chaukidari holdings in the tem- 
porarily-settled tracts and those 
situated in u permanently-settled 
©states n With regard to these it is 
declared that on resumption u the 
holding© should be included in 
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the estatce within which they lie, 
and form part of its assets in the 
future.” Nothing can be clearer 
that the Act was designed to deal 
with lands which, although lying 
within a mahal, did not form part 
of: its assets, which was not the 
case with the . respondents’ zaioin- 
daries, Secretary of State for 
India v, Kirtibas Bhitpati 
Harichandan Mahafatra (191 41 
I. L. R. 12 Gale. 

Cheque, payment by — Effect of such 
payment — Part-payment— Limita- 
tion — Limitation Act (IX of 1 90S ), 
s. 20 — Continuous account. If a 
cheque is delivered to a payee by 
way of payment and is received as 
such, it operates as a payment 
subject to a condition ■ subsequent 
that if upon due- presentation the 
cheque is not paid, the original debt 
revives. Where such a cheque is 
signed by the debtor and paid in 
part-payment of the principal of a 
debt, the cheque being siibsquently 
honoured, the proviso to s. 20 of the 
Limitation Act has been complied 
with. Mackenzie v. Tiruvengada - 
than, I. L. R. 9 Mad. 271, distin- 
guished. Where the dealings 
between two parties give rise to a 
continuous account, the whole forms 
one cause of action. Bonsey v. 
Wordsworth, 18 C. B. 325, followed, 
Kedar Nath Mitra v. Dinabndho 
Saha (1915) I. L. R. 42 Gale. 

Chota Nagpur Encumbered Estates Act 
(Beng. VI of 1878) s, 17 : See Patni 
Lease ... ... . , ... 

Chukani Right — Contract of sale of a 
chukani tenure — Misrepresentation 
by non-dis closure <f facts — suit for 
rescissipffhy purchaser--— Trmsfer of 
Property Act IV of 1882, s. 55 — 
Duty of seller . A chukani tenure 
in the District of Rungpur is not a 
temporary tenure under the Trans- 
fer of Property Act terminable at 
six months’ notice, but a raiyaii 
leasehold which may develop into 
occupancy right. When the vendor 
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Chukani Right — concld. 

is informed by the purchaser of his 
object in buying certain property 
and the lease contains covenants 
which will defeat that object, mere 
silence will, in equity, be equivalent 
to misrepresentation. Flight v. 
Barton 3 My. & K. 282, followed. 
JOGENDRA NaT,H GOSWAMI V. 

Chandra Kumar Mozumdar (1914) 
I. L. H. 42 Calc. ... 


s, 10 : See Jurisdiction 


s. 15 : See Jurisdiction 


s. 97 : See Appeal 


s. 99: See Hindu Law — Religious 
Endowment 


S. 102 ! 


! Homestead Land 


s. 107, 0. XU, r. 4, application of ; 

See Costs 


s. 110: See Leave to Appeal to 
Privy Council 






28 


Civil Courts Act (XII of 837) ss. 8, Sub- 

s. (2), 22, Sub-s. (2)1 See Transfer 

Civil Procedure Code (Act XIV of 1882), 
s. 244.* Occupancy Holding ... 


842 


172 


ss. 828, cl. (b), 629 : See Reviw ... 

Civil Procedure Code (Act V of 1908), 
ss. 2 (21 96, 104 ; 0. XLIII, r. 1 : See 

Execution op Decree 


830 


440 


926 


942 


s. 47, 0. XXI, rr. 58, SO ; $00 

Execution op Decree — Shebait 


440 


ss, 47, 73 : See Rateable Distri- 
bution 


s« 73 : See Co-operative Society ... 377 * 


s. 92, O, I., r. 3 : See Parties ... 1135 


914 


536 

638 


451 


35 


tSfiftfli® 




Civil Procedure Code (ft ct V of 1908) 
s. 151 0. XU, rr. 1. 11 : See 

Appeal ... 


0. V., rr. 15, 17, 27 : See Summons 


0. XXI, rr. 35, 97: See Bailiff ... 


0. XXXIV, See Palas or Turns of 

Worship... ... 


0. XXXIV, r. 1 : See Hindu Law- 
Mortgage 


0. XXXIV, rr. 3, 6 : See Limitation 


0. XXXIV VI4: See Mortgage ... 


0. XXXVII, r. 2 : See Appeal 


0. XLVII, r. 27 : 0. XLVII, r. 1 


0. XLVII rr. 4, 7 : See Appeal 


f * , « t 4' l 

_ 




455 


0. XXXIV, rr. 4, 5 : See Limitation 


0. XLVII, rr, 4 (b) (5), ( b ) 7 (1) (b) : 
See Review ... ... 


Co-conspirators, separate Trial of : See 

Charge ... 


Co-operative Societies Act (II of 1912) 

ss. 19, 20 : See Co-operative 

Society ... 


3771 


Co-operative Society— Charge — Priori- 
ty — Co-operative Societies Act (// 
of 1912), ss. 19, 20 — Attachment — 
Civil Procedure Code ( Act V of 
190 S), .<?. 73. . Under a. 73 of the 
Code of Civil Procedure the claim 
of a co-operative society cannot 
be enforced unless they have a 
decree or charge under s, 20 of the 
Ce-operafcive Societies Act (II of 
1912), though under s. 19 of that 
Act the society might have raised 
an objectiou to the attachment by 
reason of other sections of the 
Code of Civil Procedure. Abdul 
QUADIR V. SHAHBAZPUU Co-OPERAIIV E 

Bank (1914)1. L.R. 451 Calc- 


3771 
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Collector 


See Income Tax 

flGolomal Courts of Admiralty 


Act, 


1890 (55 & 54 Viet C. 27, ss. 2 (3) (a), 
35 : See. Arrest of Ship 
Commercial Intercourse with Enemies 
Ordinance (VI of 1914) s. 3 : See 

j ; ||| Trading with the Enemy 
Yi, Commission : See Pardanashin, examin- 

If ; if , ^ 10S 0F 

■Commitment 

I 


Page. 

151 

85 

1094 


See Approver 

Duty of Magistrate to 
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examine witu sses not produced but 
whom the accused is prepared to 
produce after process— Application 
to summon witnesses and for time to 
file documents made after the commit- 
ment order— Criminal Procedure 
Code ( Act V of 1898), s. 208 
— Practice . A Magistrate is bound, 
before passing an order of commit- 
ment, to examine all the witnesses 
produced by the accused but not . 
those whom he is prepared to pro- 
duce after process obtained for 
their appearance. Queen-Empress 
v. Ahmadi, I. L. R. 29 All. 264, 
referred to. Emperor v, Muhammad 
Hadi, I. L. R. 26 All. 177, dissented 
from. A Magistrate does not act 
illegally, under s, 208 of the Crimi- 
nal Procedure Code, in refusing an 
application for summons on witness- 
es and for time to file documents 
made after the order of commitment 
has been passed. Emperor v. 
Surath (1914) I. L. R. 42 Calc. ... 

iUfi|h«m : See Provident Insurance ... 

««||| ifiompensation for Wrong to Land : See 

Jurisdiction ... "'■'/■ 

Complainant : — Absence of complainant— 
Cause called on by mistake on date 
|mf not fixed for hearing — Order of 
acquittal — Effect of such order — 
Jurisdiction of Magist) ate to proceed 
with trial thereafter — Criminal 

Procedure Code (Act V of i898\ 
s. J 247. An order of acquittal under 
8. 247 of the Criminal Procedure 
Code passed by mistake on a date 
not fixed for the hearing of the 
case, for absence of the complainant, 


Complainant— concld. 

is a mere nullity, and does not 
debar the Magistrate from proceed- 
ing with the trial on the discovery 
of the error. H. C. Proceedings , 1 7 
Aug. 18 75 , 2 Weir 307, followed. 
Suresh Chandra Sinha v. BanJcu 
Sadhukhan , 2 C. L. J. 622, distin- 
guished. Ach ambit « Manual v. 
Mahatab Singh, (1914) I. L. R. 42 
Calc. ... ... 

Complaint — Personal presentation of 
complaint— Complaint of defama- 
tion presented by alleged agent of 
pardanashin but not signed by her 
— ■ Power of attorney not filed in 
Court — Necessity of examination 
of complaint before issue of pro - 
C6i8 — Examination of pardanashin 
on commission — Criminal Procedure 
Code (Act VoflSQS ), ss. 19S , 2(Ef 
503 — u At onceP The words u at 
once ” in s. 200 of the Criminal 
Procedure Code clearly indicate that 
a complaint- must ordinarily be pre- 
sented in person; otherwise a Magis- 
trate should be very loath to take 
cognizance, and should not accept 
a complaint, not signed by the al- 
leged complainant, and not prefer- 
red by a person duly authorized to 
institute the specific complaint. 
No process can be issued against the 
accused, either by the „ Magistrate 
first taking cognisance, or by the 
Magistrate to whom the case is 
transferred, unless and until the 
Magistrate issuing it has first 
examined the complainant, and this 
course is the more necessary in the 
case of a pardanashin to enable the 
Magistrate to satisfy himself that 
the complaint is really her action. 
When a pardanashin makes a com- 
plaint, the Magistrate may take 
cognisance, if satisfied that it is 
v really her complaint, by whatever 
means it reaches him. When it is 
presented on her behalf the Magis- 
trate may, under s, 503 of the Code, 
issue a commission for -the examin- 
ation required by s. 200. Section 
503 is very wide in its terms, and 
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Compromise— contd. 


suit to enforce it which was com- 
promised, the terms of the agree- 
ment being in effect to pay off the 
mortgage debts and to divide the 
properties into specific shares which 
were to be legally conveyed by the 
mortgagor to the parties respective- 
ly entitled to them, and a decree 
was made by the Court that “ the 
suit be decided in pursuance of the 
terms of the compromise, and the 
suit be struck off from the list of 
cases. No conveyances were exe- 
cuted by tiie mortgagor in comple- 
tion of the contract to that effect in 
the compromise, nor was the agree- 
ment of compromise, registered 
nor its terms incorporated into the 
decree • but it was acted upon and 
■ carried out by all the parties to it, 
and by their successors in title, and 
for a period of 30 or 40 years prior 
to the present suit the rights of all 
the parties had been dealt with 
upon the same footing as if the 
mortgagor had made an express con- 
veyance parting with the equity of 
redemption, and transferring allot- 
ted shares of the property itself 
to the mortgagees, and reserving 
one share for herself. Held, that 
if the agreement of compromise 
was defective as not being register- 
ed, the decree had been obtained 
only on one footing, namely that 
the parties to the suit had in fact 
arranged their rights in the proper- 
ty in terms of the compromise. 
And even though the compromise 
and the decree taken together were 
considered to be defective or incho- 
ate as elements making up a final 
and validly concluded agreement 
for the extinction of the equity of 
redemption, the acts of the parties 
had been such as to supply all 
defects. When the actings and con - 
duct of the parties are founded upon, 
asm the performance or part perfor- 
mance of an agreement the locus 
penitentm which exists in a situa- 
tion where the parties stand upo n 
nothing but an engagement which 
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refers not only to an inquiry "or trial 
but to any other proceeding, and 
authorises the examination of 
any “ witness, ” which includes a 
complainant. Where a , written 
complaint of defamation was pre- 
sented by an alleged agent on 
behalf of a pardanashin , but it was 
not signed by her, nor was any 
power of attorney filed before the 
Magistrate, and he issued process 
without examining the complainant: 
Held , that he had no power to issue 
process in such a case. Abhayes- 
wari Debi v. Kishori Mohan 
Banerjee (1914) I. L. R. 42 Calc. 


Compromise — Compromise of suit relat- 
ing to mortgages — Agreement of 
compromise not registered and not 
incorporated in decree — Suit for 
redemption of mortgages — Agree- 
ment for extinction of equity of 
redemption and for division of 
properties amongst the parties to 
mortgage deeds— Agreement of com- 
promise given effect and carried out 
by acts and conduct of parties though 
document is ineffective to prove 
contract— Principle that Court will 
uphold a contract carried into effect 
by acts and conduct of parties. In 
this case the Judicial Committee 
(affirming the decision of the 
High Court), held 1 in a suit for the 
redemption of two mortgages exe- 
cuted in 1848 and 1871 respective- 
ly between the predecessors in title 
of the parties, that the equity of 
redemption had, under the circums- 
tances, been extinguished. In 1870 
an agreement was come to by the 
then representatives of the mort- 
gagor and mortgagee in refer- 
ence to the mortgage of 1848. 
Sums were fixed as being the prin- 
cipal and the interest due, and 
arrangements were made for pay- 
ment by yearly instalments, and 
for the management of the proper- 
ty. • In 1873 differences arose 
between the parties to that agree- 
ment and the mortgagee brought a 
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\ 1 W in not final or complete, is excluded. 

1 ^ ' For equity will support a transac- 
M|E ’li^ . tion clothed imperfectly in those 
||lf ; | ;:iH legal form* to which finality at- 

}( h , W taches after the bargain has been 

j&ir jfcj acted upon. The principles laid 

i ||| down in M addison v, A? dr ton, 

’ ||j L. R. 8. A. 0 467, Bells Commeu- 

hlfP . y taries, lOtli Ed., section 26, and 

fi H lif P'At v. P t 1 Ves. Ben. 437, 

|l| |i followed. There was nothing in 

h J jt| ' jlj the laws of India inconsistent with 

these principles ; on the contrary, 

1 *1 S®* ‘111 those laws followed the same rule. 

|| Moh i med Musa v Ag re Kumar 
jj «| , X Ganguli (1914) I. L. R. 42 Calc. 
Sk t Computation of Time: See Leave to 

I mi ; t |p Appeal to Privy Council 
Jfflh < conditional Order : See Public Nui- 
8ANCE 

!> ; it ? onfession b j Co-accused : See Bail 
111 ilronfes.ions of Accused: See Jury 

I Jr! til? Trials ... 

M hi i 

aSH Confiscation — Cargo — Enemy ship — 

HftBfiT Cargo shipped by British subjects 
BKjtffii before declaration of war — War 
I ft l P declared whilst cargo at sea — 
slwC > ’tr Cargoes consigned to German 
I S 1| if merchants (in one instance to British 
I ill IS ! If 5 merchant) — Destination ( Enemy Port) 

iff II 1 1 \ If — Contracts C. 1. F. — Moneys ad 

IliKfA vanced by British Banks against 
documents of till e— Property in 
goods at the time of capture. On 
»»|||® August 4th 1 9 1 4, war was declared 
It -|M 1 1 -J # be tween Great 'Bri t ai n and Germany. 
Ig l l Before the declaration of war H. 8. 
M||! | N. C. & Co., British subjects, had 
■Wifi shipped some . bales of jute by a 
liffli German, ship, the S.B. Happen fa's, 
It » I} ^ H uuaa Line, and had cpusig i- 
*5 ‘ <{* r ed the goods to D. (J. & Co., 

■ V»i British merchants. G. & Co. and 
|BB|| - G* W. & Co. had also shipped good * 
MI.SIaM by the same ship but had consign- 
SftfffjH ^d the .goods to German merchants. 
W»S8 Happen feU was captured at 

. ; 1 I via after the declaration of war 
"BBS c *>»demmsd as good and lawful 
Mmm pnm at Coiorabo. The Rippenfels 
. —i IMIllli . ww mn% to Calcutta to have the 

SjH ■ - 

iiifl 

. . - 


Hi ^ ^fjf ■ 

11®! 
J| || L:f 

11; I 
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Confiscation — concld . 

liability of the cargo to condemna- 
tion determined by the High Court 
at Fort William in Bengal. Messrs. 

H. S. N. 0. & Co., G. & Co., and 
G. W. & Co. submitted claims for 
the release of their goods. These 
claims • were disputed by the 
Crown : — Held, (i) that in determi- 
ning the question of liability of 
the goods to confiscation, regard 
must be had to the property in the 
goods and not to the risk except so 
far as it may assist the Court in 
determining the answer to the 
question— “ To whom did the goods 
belong at the time of capture”? 

(ii) that the sellers did not pass the 
property in the goods to the buyers 
at the time of appropriating the 
goods to the contract ; and (iii) that 
in the circumstances the property 
in the goods was in the sellers, and 
they were not liable to be confis- 
cated. Re cargo ex S.S. li Rappen- 
fkls ” (1914) I. L. R. 42 Calc. ... 334 

Consent of Court : See Mahomedan 

Law — Marriage ... ... 351 

Consent of Landlord : See Transfera- 
bility ... ... ... 172 

Consent of Parties : Bee Jurisdiction 1.16 

Consolidated Hate: See Rates and 

Taxes ... ... ... 625 

Conspiracy: Bee Charge ... .... 957 

Construction: See Hindu Law — Will 561 

Constructive Notice: See Rates and 

Taxes ... ... ... 625 

Contempt of Court — Practice — Appeal 
— Assisting in comtempt — Pt o ordure. 
Where the prohibitory injunction 
on the defendant firm made no 
. mention of M, an assistant, or of ■ 
servants and agents, but the notice 
of motion for committal for breach 
thereof was upon M who did noth- 
ing after service on him of the 
injunction. Held, that the notice 
of motion was erroneous, and the 
procedure which had been adopted 
was misconceived :.the proceedings 
against M, if any, should have been 


Blffl 
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88.145,350 (/), (S): See Dispute 
ConCEKNIK^LAKP; v>.A- 


Contempt of Court — concld. 

for assisting in a contempt of 
Q 0U rt. Held , also, (on the merits) 
that there had been no contempt 
or participation in contempt on M’s 
part, as all that he did had been 
done prior to the injunction. 
Marshall v. Grandi-ji Venkata 
Katnam (1915), I. L. R. 4.2 Calc. 

Contentious Matter : See Insolvency ... 

Continuous Account : See Cheque, pay- 


Contract : Se;. Arbitration 

— - ■ See Co m r ro m i s e 

. : See Undue Influence 


Contract Act (IX of 1872), ss. 18, 19 : 

See U N D U E I N F LUE , C E 


Mus, (/); See Interest 652 

* — , : s. .37 : See 

Dam du pat, rule of ... 

, s. 72: See 

Income Tax 

f s. 239 (2) : 

See Sale of Goods ... . ... 

Contract of Employment : See Broker... 
Contract 0. I, F. : See Confiscation ... 
Conveyance by Executor : See Vendor 


Conveyance by Executor 

and Purchaser 


Conviction : See Evidence 
Corroboration : See Confessions of Co- 


accused 


Costs — Partition — Civil Procedure Code 
(Ac* V of 1908\s. 107 , 0. XLl, r. 4 y 
application of — Appellate Court 
power of It is not necessary for the 
application of 0. XLI, r. 4 of the 
Code of Civil Procedure that the 
decree should proceed on every 
ground common to all the plaintiffs 
or defendants It is quite sufficient 
if it proceeds on any ground com- 
mon to the party to which the 
appellant belongs. Under s. 107 
of the Code, the Appellate Court 
has the same power as the Court of 

1 first instance. Shama Soonduree 
Delia v. Jar d hie SI' inner & Co. 12 
VY- R* 160 , Dildar Alt Khan \v 


Costs— concld. 


Bhawani Sahai Singh , I. L. R. 34 
Calc. 878, and Ram Kamal Saha 
v. Ahmad Ali , I. L. R. 30 Calc. 

429, referred to. Amblxa Prasad 
Singh v. Perdip Singh, (1914) I. 

L. R. 42 Calc. ... ... 451 


Court, duty of ; See Interest ... 

Court-fee : — Plaint — Valuation of Suit — 
Court Fees Act ( VII of 1870), s. 7, 
sub-s. OO, cl. (c). In a suit for a 
declaration that a decree for over 
22,000 was bad and might be set 
aside, the plaintiffs, who were 
interested only in three-annas share 
of the property which was valued 
at Rs. 9,000, were required t > pay 
court-fee for the whole of the 
decretal amount : — Held, that the 
plaintiffs must value their suit 
according to the extent of their 
claim and the court-fee need there- 
fore be paid only upon the amount. 
Pkul Kumari v. Ghanshyam Mhra , 
I. L. R. 35 Calc. 202, and Harikar 
Prasad Singh v. Shy am Lai Singh , 
I. L. R. 40* Calc. 615, referred to. 
Ganesh Bhagat v Sarada Prasad 
Mukherjee (1914) T. L. R. 42 
Calo. 


Court Fees Act (VII of 1870), s. 7 Sub-8. 

(4) Cl. (e): See Court-fee 

Criminal Case : See Appeal 
Criminal Cases, Appeal in : See Privy 
Council, Practice of 
Criminal Conspirscy : See Charge 
Proof of: See Mis- 
joinder of Changes 

Criminal Procedure Code (Act V of 1898), 

s. 75 (7) : See Warrant, validity 

of ... ... 


ss. 118, 122 : See Surety 


ss. 133, 137 : See Public Nuisance 

158, 702 
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ss. 497, 498 : See Bail 
Grown, right of, to prosecute : See Goss 


Debt, part of: See Succession Certi- 
ficate 

Declaration of London : See Confisca- 
tion 

Declaration of Paris : See Confiscation 
Decree: See Rateable Distribution ... 


Page 


Criminal Procedure Code (Act V of 1898). 

s. 195 : See Sanction for Prosecu- 
tion ... ... ... 667 


ss. 193, 235, 342, 3S0 (/), 417: See 
Charge ... ... .. 957 


ss. 198, 299, 503 : See Complaint ... 19 

... 608 
... 760 


s. 298 : See Com* 


Commitment 


s, 239 : See Misjoinder 


s, 239 : See Mjsjoindfr of Charges 1153 

... 365 


s. 247 : See Complainant 


ss. 298 (/) {'*), 337 : See Pardon ... 856 

... 789 


s. 307 (2): See Reference 


ss. 337, 339 : See Pardon 


ss, 339 (/), 476: See Perjury ... 240 

... 374 


s. 423: See Trading with the 
Enemy ... ... ... 1094 


ss. 435, 433, 491 : See Extradition 
Warrant ... ... 793 


s, 439 : See Acquittal 
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Damdupat, rule of — Mortgage between 
Hindus , whether the rule of Dam - 
dupat applies to — Transfer of 
Property Act (IV of 1882) s. 4 — 
Contract Act (IX of 1872) s. 37, 
There is nothing in the Transfer of 
Property Act (read with the 
Contract Act) to preclude the rale 
■ of Damdupat from applying to 
mortgages between Hindus. Ma- 
dhwa Sidhanta Onahini Nidhi 
v. V en Jcataramanj u l u Naidu, I. L, 
R. 26 Mad. 662, not followed. 
In the matter of Bari Ball Midlick , 
I. L. R. 33 Calc. 1269, Nanda Lai 
Roy v. Dhirendra Nath Chakra - 
varti , I. L. R. 40 Calc. 710, 
Jeewanbai v. Manordas Lachmondas, 
I. L. R. 35 Bom. 199, and Bandar a- 
bai v. Jayavant , I. L. R 24 Bom. 
114, referred to. Kunja Lal 
Banerji v, Narsamba Debl (1915) 
L L. R. 42 Calc. 


Darbhanga Raj: 

Custom ... 


See Hindu Law- 


piracy ... ... ... 957 

Custom : See Babuana Grant ... 582 

; See Hindu Law — Custom ... 582 

"ifSee. jAXGtRy Xy fx ■ 305 

: See Palas or Turns of Worship 455 

: See Sohag Grant... ... 582 

Damages, action for : See Trade-mark 262 
- — — — assessment of : See Practice 819 
- — — Deft for i See Injunction ... 550 


D e b t — C h arg e — A ss i gn m ent — Trans f e r of 
Property Act (IV of 1888), s, 55 , 
sub-s. (4). There is no authority 
for the contention that a charge 
such as the one mentioned in s. 55, 
sub. s. (4) of the Transfer of 
Property Act, is merely a personal 
right which cannot be transferred 
to an assignee. The debt could 
undoubtedly be transferred and 
there is no reason why the security 
for the debt should not also be 
transferred with it. Mari Ram 
v. Denap) at Singh , I. L. R. 9 Calc. 
167, and Moil Lal v. Rhagwan Das , 
I. L. R. 31 All. 443, distinguished. 
s Sheonandan Lal v. Zainal Abdin 
(1914)!. L. R. 42 Calc. 


Death, sentence of : See Privy Council, 

practice of ... ... 739 
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sment — Light and Air — Ancient 
light , infringement of— Nuisance 
— Measure of right — Requirement of 
light for the ordinary purposes of 
inhabitancy or business of the tene- 
ment according to the ordinary 
notions of mankind — Concurrent 
findings of fact — Gr omuls of 
Appeal relating not to fact , but to 
pure question of law. In this case 
which was an appeal in an action 
for damages for the infringement 
of the appellant’s alleged rights of 
light and air, the Judicial Com- 
mittee held that though there were 
concurrent findings of facts in the 
Courts below, yet the grounds of 
appeal did not relate to those 
findings but to the question 
whether the Courts below had taken 
the proper view of the legal rights 
of the appellants, and whether, 
accordingly, the test which they 
had applied on the question of the 
infringement of the appellants’ 
rights was the correct one. That 
was a pure question of law which 
admittedly turned upon the inter- 
pretation to be given to the decision 
of the House of Lords in Colls v. 
The Home and Colonial Stores , 
[1904] A. C. 179, when considered 
in connection with the later decision 
of the House of Lords in Jolly v. 
Kine, [1907] A. C. 1 . Held , 
further, that in Coils' 1 Case , [1904] 
A. C. 179, the legal test in such 
an action was formulated by Lord 
Davey as being that “ the owner of 
the dominant tenement is entitled 
to the uninterrupted access through 
his ancient windows of a quantity 
of light, the measure of which is 
what is required for the ordinary 
purposes of inhabitancy or buisiness 
of the tenement according to the 
ordinary notions of mankind, . 

. The single question in these cases 
is still what it was in the days of 
Lord Hard wieke and Lord Eldon— 
whether the obstruction complained 
of .is a n uisance,” ' and the House of 
Lords in that case adopted that for- 
mulation of the law* In the 


Deed of Sale, construction of: See 

Vendor and Purchaser 

Delay : See Probate 

Delhi Laws Act (Mill of 1912): See 

Forfeiture 

Deposition: 9ee Perjury — Witness ... 

Depositions, reading over of : See 

Charge ... 

Deputy Commissioner: See Patni Lease 

Destination: See Trading with the 
Enemy ... 

Detective, privilege of : See Charge ... 

Disbelief : See Evidence ... 

Discovery: ^Review ... 

Dispute concerning land — Evidence not 
recorded according to lam , but 
memorandum taken down and signed 
by the Magistrate personally — 
Legality of final order — Criminal 
Procedure Code {Act V of 1898 ) 
ss. 145 , 356 (I) and (3). The 
provisions of sub-section, (I) of 
s. 356 are mandatory. Sub-section 
(3) applies only where evidence has 
been recorded in accordance with 
sub-section ( 1 ) but not personally 
by the Magistrate. Where the 
Magistrate did not take down the 
evidence himself nor was it taken 
down in his presence and hearing 
and under his personal direction 
and superintendence nor signed b}’ 
him, but he made a memorandum 
thereof and signed the same : — 
Held, that the provisions of s. 356 
had not been complied .with, and 
that the order declaring the 
opposite party to be in possession 
was bad in law. Sadananda 
Manual v. Krishna Mandal 
(1914) I. L. R. 42 Calc. 

Dissolution of Partnership: See Appeal 

— See Minor 

District Judge, transfer by: See 

Transfer 


Doctrine of Protection : See Occupancy 
Holding ... 


Dower : See Mahomedan Law — Gift 
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judgment of: the House of Lords in 
>',* i t/oZZy v. Xme, [1907] A. C. 1, three 
was an authoritative exposition of the 
decision in Coils' Case , [1904] A. C. 

179 and it was established that the 
lit! law as stated by Lord Davey 
is the law as laid down by that 
decision, and that it accurately 
formulated the law oa the subject. 
i 1 MS 1 .11! In the High Court, in the present 
case, the Court of iirst instance 
adopted Lord Davey’s opinion 
and applied it consistently 
to the findings of fact to which he 
came ; and the appellate Court had 
substantially taken the same test. 

Their Lordships, therefore, affirmed 
the judgments of the Courts below, 
and dismissed the appeal. Paul v. 

Robson (1914) 1. L. R, 42 Calc. ... 46 

Prescriptive right to take 

water by means of definite mode of 
access — Whether owner of servient 
tenement may substitute some other 
means of access. When the owner 
of a dominant tenement has ac- 
quired a prescriptive right to take 
water from a tank on the servient 
tenement, and has for this purpose 
used a particular means of access 
for the statutory period, he has 
acquired a right to reach the water 
by means of: such definite mode of 
access : the servient owner, at his 
own discretion, may not substitute 
for his use some other means of 
access. J r ban and a Chakrabarty 
v. Kaulpas Malik, (1914) I. L. 11. 

42 Calc, ... ... ... 164 

fbankment Act (Beng. 11 of 1882) : See 

Sale for Arrears of Revenue ... 765 

Charges : See Bale for 

Arrears of Revenue ... 765 

|barrassmeitt of Debtor; See Inter- 
est ... ... ... 652 

at ; See Public Nuisance ... 702 

| Ship : See Cargo ... ... 334 

& Uw of Waters : See Fishery 489 
»PS»ei i Sm Trade-mark ... 262 

M See Criminal Case ... 374 
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i 
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Evidence: See Dispute concerning 
Land 

rr— See Hindu Law — Religious 

Endowment 

-See Public Prosecutor, duty 


of 


- See Receipt 
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536 

422 

546 


Disbelief of greater part of 

the evidence of the prosecution 
witnesses — ■Conviction on the residue 
— Propriety of the conviction — 
Practice . When the prosecution 
witnesses are found to be untruth- 
ful' as to the greater part of their 
evidence, it would be dangerous to 
convict, the accused on the resi- 
due without corroboration. Hart 
Krishna v. Emperor (1914) I. L. 
R. 42 Calc. 

Act (I of 1872), ss. 10, 14, 15, 

54, 135, 143, 154: See Charge 

(I of 1872) s. 92 : See 


Receipt 


£ ?j ? 

mm 
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H7 ; See 

Trade-mark ... ... 

Exclusion of Females : See Hindu Law 
— Inheritance 

Execution of Decree — Sheba It — Claim 
preferred by successor in office of 
judgment-debtor ( adverse to his own 
interests) as the legal representative — 
Order made , whether under scope of 
Civil Procedure Code (Act V of 
1908), s. 47 or 0 XXI, rr. 58, 
60 — Appeal therefrom , competency of 
— Civil Procedure Code ( Act V of 
1908), s. 2 sub . s.(2), ss. 96, 104*; 
0. XLlll, r. 1. Where X in exe- 
cution of a decree for money 
against Y as shebait of a deity 
attached and proceeded to sell 
properties of which Y or his suc- 
cessor in office had alleged that he 
was in possession, not as shebait of 
the deity, but in his own right : 
Held, that the case did not fall 
within the scope of section 47 of 
the Civil Procedure Code of 1908 
as Y in his character of shebait, 
the only character in which he was 
a party to the suit, could not rightly 


784 

957 

546 

262 

1179 
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Execution of Decree — conoid. 

be deemed the same person in bis 
' character as a private individual. 
Kartick Chandra Gkose v. Ashutosh 
Dhara , I. L. B. 39 Calc. 298, 
followed. That the order of the 
original Court# must be taken to 
have been made under r. 60 of 
0. XXI. which recognised a broad 
distinction between the representa- 
tive character and the personal 
character of the same individual : 
and that, in consequence, the appeal 
to the Subordinate Judge was in- 
competent. Punchanun v. Rabia 
Bibi , I, L. K. 17 Calc. 711, distin- 
guished and explained. Per Moo- 
, KERJJEE J. When X in execution of 
; a decree for money against Y seeks 
to proceed against Z as the legal 
representative of Y who is liable- 
only to the extent of the assests 
of Y in his hands, and a ques- 
tion arises whether a particular 
property does, or does not, con- 
stitute such assets, it must be 
determined by the Execution 
Court under section 47 of the Code. 
Per Bkachoroft J. If the claim 
of the objector is really in his own 
interest as representative of the 
judgment-debtor, the case will 
come under section 244 (of the 
Code of 1882) : if the claim is 
adverse to his interest as represent- 
ative, it will not. Upendra Nath 
K AW MORI v. Tv US IT M KUMARI l)ASI 

(1914)1. L. E. 42 Calc. 

Executor, conveyance by : See Vendor 

AND PURCHASER 

Executor, liability of: See Income Tan 
Ex parte Decree: See Summons 

Explosive Substances Act (VJ of 190B) 

s. 4 (b): See Charge ... 

Exportation : .fe Trading with the 
Enemy ... 

Extradition Act (XV of 1993) ss. 7, 15 : 

See Extradition Warrant 

Extradition Warrant by Resident in 

Nepal: See Revision ... 
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Eye-witnesses : See Public Prosecutor, 
duty of ... 

Father: See Hindu Law — Mortgage ... 

Females, exclusion of: See Darbhanga 
Raj 

Finding of Fact: See Remand 

Fire-arms, parts of: See Misjoinder of 
Charges ... 

First Charge: See Rates and Taxes ... 

Fishery — Right of jalkar or fishery in 
tidal navigable river in Bengal — 
River forming new channel not 
gradually but suddenly — Right of 
grantee of jalkar to follow the river 
where the subjacent soil does not 
belong to his grant r, the Crown , 
but to a riparian proprietor — Grant 
of rights by the Croum — Proof of 
title when no actual grant is in exist- 
ence — Jalkar in existence from before 
the permanent settlement-— English 
law of waters— Alluvion— Regula- 
tion XI of 1S25. The appellants 
claimed, a< proprietors of a several 
jalkar or fishery in certain tidal 
navigable waters in Eastern Bengal, a 
decree for possession of an exclusive 
fishery in a portion of a suddenly 
and newly formed river channel 
as falling within the upstream 
and downstream limits of their 
several fishery, and alleged that the 
respondents were trespassers when 
they fished in it. The respondents 
pleaded their right to fish in a 
portion of the channel, of which 
they Owned both the bed and the 
banks, as owners of the subjacent 
soil. There was no actual grant 
proved but the appellants produced 
documentary evidence which show- 
ed the existence of the jalkar as 
appertaining to their zamindari 
from before the Permanent Settle- 
ment. Held, that original grants 
of jalkar prior to the Permanent 
Settlement are but rarely fort boom - 
iag, and resort must be had to secon- 
dary evidence of them, or to the in- 
ference of a legal origin to be drawn 
W ' from long ' user. Moridds Mol v. 
Mahomed Juki I. L. R. 11 Calc. 
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Fishery — contd * 


434, per Garth G.J. ; and the rule 
in F iU waiter s Case , 3 Keble 242, 
that the evidence of a Government 
grant of au exclusive fishery in 
navigable waters ought to be con- 
clusive and clear, followed. Held , 
in the present case, so far as such 
evidence can now be expected to be 
forthcoming as to particular grants 
more than a century oil, the 
evidence was sufficient to show 
that the competent authority — the 
Government of India in right of 
the Crown — did actually grant to 
the appellants’ predecessors in title 
or settle with them so as in effect 
to grant a jaikar right of several 
fishery in certain of the waters of 
the Ganges system in this suit. 
Held, also, (following a numerous 
body of decisions in the Indian 
Courts) that it must now be taken as 
decided in Bengal that the Govern- 
ment grantee of a jaikar right can 
follow the shifting river for the en- 
joyment of his exclusive fishery so 
long as the waters of the river 
system within the upstream and 
downstream limits of his grant, 
whether the Government owns the 
soil subjacent to such waters as being 
the long-established bed, or whether 
the soil is still in a riparian proprie- 
tor as being the site of the river’s 
recent encroachment. The whole 
series of decisions in Bengal on the 
subject from 1807 to 1905 review- 
ed and discussed. The English 
common law admittedly does not 
apply to the moftissil of India, yet 
the Indian Courts have in many 
respects followed the English law 
of waters ; and their Lordships 
have given careful consideration 
to the arguments that principles 
established under and for English 
conditions afford a son rid guide to 
the rules which should be enforced 
in India *, though they would in 
any case be slow to disturb 
decisions by which rules have been 
I ■ established for Bengal governing 

and important rights such 
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as rights of jaikar, and unless they 
could be shown to be manifestly 
unjust or flagrantly inexpedient, 
their Lordships would not supersede 
them. The analogous!* rule in the 
LTnited Kingdom connecting the, 
the subject’s right to an exclusive 
fishery in tidal navigable waters 
with the limits of the Crown’s 
ownership of the subjacent soil, 
is the result of conditions partly 
historical and partly geographical 
which have no counterpart in Lo wer 
Bengal, where above all the differ- 
ence, indeed the contrast, of 
physical conditions is capital. By 
no analogy can rules applicable to 
the small, slow-running and com- 
paratively unchanging rivers of 
England be profitably applied to 
such differing conditions. In the 
case of alluvion as applied to rights 
of jaikar, and the argument that 
the right to follow the river ought 
to be limited to cases where the 
river encroachments were gradual, 
and should not be extended to an 
irruption as sudden and rapid as 
was the. formation of the new 
channel in the respondents’ 1 lands, 
the Indian law, doubtless guided 
by local physical conditions has 
adopted in Regulation XI of 1825, 
sections 1 and 4, a rule varying 
somewhat from the rule established 
in England, and the anology of the 
English law can hardly be called in 
aid when Indian legislation has 
thus an established and different 
rule “on the same subject. As to 
the Indian rule working injustice 
in that a landowner not only loses 
the use of his land when the river 
overflows it, but also the right to 
fish over his own acres in order 
that another may nmnoritoriously 
fish in his place, .which cannot 
occur under the English rule, there 
is no such proof that one rule is 
better than the other as would even 
approach the conclusion that the 
rule established in India should be 
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I gefc aside. Srinath Roy v. Dina- 
! bandhu Sen (1914) I. L. R. 42 
Calc. ... ... 

Fitness : See Surety 

Force, use of : See Bailiff 

Forfeiture : See Pardon . . 75 

Forfeiture— Press Aet (/ of 1910\s. 4 
(7)— Order made by Local Govern- 
ment of Delhi — Jurisdiction — Delhi 
Laics Act (XIII of 1912). Where 
an order was made under section 
4(1) of the Indian Press Act, 1910, 
by the Local Government of Delhi, 
directing the forfeiture wherever 
found of all copies of a newspaper 
published on a certain date in Delhi, 
on an application to set aside the 
order made by a person who had in 
his possession in Calcutta a particu- 
lar copy : — Held that this High 
Court had no jurisdiction to enter 
tain the application. In ie Abul 
Kalam Azad (1915) I. L. R. 42 

' Calc. 

Garden : See Homestead Land 

Gift : See Mahomedan Law 

Gift-over : See Hindu Law — Will ... 

Goods, property in, at the time of 
Capture : See Confiscation 

Goods shipped before War : See Con- 
fiscation 

Goodwill: See Trade-mark 

Governor-General in Council, powers 

of : See Leave to appeal to Privy 
Council ... 

Grant: See Mineral Rights 
t by Crown : See Fishery 

Grounds of Admission to Bail : See 

Bail 

Guar dian — Mino r- - Hindu Widow — 

Guardians and Wards Act \VII1 
of 1890 ) s. 7, suh-s, {3) — Appoint- 
ment of guardian to a minor 
widow — Will — Whether before pro- 
bate taken out , will may be consi- 
dered in con edion with appoint- 
ment of guardian to a minor . In 
an application for the appointment 


756, 856 


Guardian — concld . 

of a guardian of a minor, the 
Court is bound to consider a will, 
although probate has not been 
granted. The fact that there is 
a contest as to the validity of the 
will may induce the Court to exer- 
cise its discretion one way or the 
other, but it is not open to the 
Court to say it will refuse to take 
notice - of the wiil. Say ad Shahu 
v. Hapija Be gam. I. L. R. 17 
Bom. 560, Chimuisami v. Hari- 
harabadra , I. L. R. 16 Mad. 
380, and Pathan Alt Khan Badlu - 
khan v. Bai Panibai ) I. L. R. 19 
Bom. 832, referred to. Sarala 
SUNDARI Debi V . I-IaZARI DaSI 
Debi (1915) I. L. R. 42 Calc. 

for Marriage : See Maho- 
med an Law — Marriage 

Guardians and Wards Act (VIII of 
1890), SS. 4 (2), 24, 25, 26, 41, 47: 

See Mahomedan Law — Marriage 

; (vui of 

1890), s 7 (3) : See Guardian ... 

Bandwriting, comparison of, by Court : 

See Charge 

Heir, claim of : See Occupancy Holding 

Heriditary Office — See Limitation 

Heritable Estate: See Jaigik 

High Court, interference by : See Ac- 
quittal ... 

1 power of : See Extra- 
dition Warrant 

: See Re- 
mand ... .. ... 

Hindu Joint-family: See Minor ... 

Hindu Law — Alienation by widow— 
Mortgages executed with alleged 
consent of reversioners— Nature of 
proof required of consent which 
must be established by positive 
evidence — Absence of proof of legal 
necessity — Presumption afforded by 
consent of reversioner. In this 
appeal which arose out of suits to 
recover property mortgaged by a 
Hindu widow it was held (affirm- 
ing the decisions of the Courts in 
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India), that the part takmi by 
the reversioners with respect to 
the mortgages in question did not, 
under the circumstances, amount 
to a consent to bind their interests. 
When a stringent equity ” arising 
out of an alleged consent by rever- 
sioners is sought to be enforced 
against them, such consent must 
be established by positive evidence 
that upon an intelligent under- 
standing of the nature of the deal- 
ings they concurred in binding 
their Interests ; arid that such con- 
sent should not be inferred from 
ambiguous acts, or be supported 
by dubious oral testimony such as 
appeared to have been relied upon 
in this case. Jiwan Singh v. Mi sri 
Lai , I. L. R 18 All. 146 ; L. R. 28 
I. A. 1, per Lord Hobhouse, refer- 
red to. Hari Kishex B hag at v. 
Kashi Pershad Singh 1914) I. L. 
R. 42 Calc. 


Custom — Bahuana an i Sohag 

grants ~ Proof of Custom — Custom 
excluding females from succession 
in Darbhang-x- Raj family estate — 

Custom, of exclusion not only from 
succession to Raj , but extending to 
success on in collateral branches 
of family-— Custom effective not- 
withstanding partition had taken 
place in family branch. In a suit 
by one of two brothers in a junior 
branch of the family of the Dar- 
bhanga Raj (an estate goverved by 
the rule of male lineal primogeni- 
ture) against the widow of the 
other brother for possession of her 
deceased husband's property on 

the ground that widows were by 
the custom of the family wholly 
excluded from succession, not only 
to the Raj itself, but also in the 
collateral branches of the family : — 
fM& % that there was, on the 

evidence, a valid custom established 
in the junior branch *of the family 
to * which the parties belonged that 
widows did not Inherit bahuana 
' properties and that the succession 
in 4 the ease of sohag grants was 1 

- I# 
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Hindu Law — contd. 

governed by the same custom as 
governed the succession in the case 
of bahuana grants. The custom 
applied in this case notwithstanding 
a separation and partition of the 
property which had been effected 
between ■ the plaintiff and his 
brother ; and consequently 7 on his 
brother’s death the plaintiff became 
entitled to Such of the estate of 
his deceased brother as consisted 
of bahuana and sohag properties, 
together with accretions which had 
been made to the former property. 
Held, also, that the custom was 
strongly 7 supported by instances in 
the family of widows, who would 
otherwise have been entitled to 
a Hindu widow’s interest having 
been excluded from, or not having 
claimed, possession of property on 
the death of the husbands ; and 
that the custom being proved to be 
well established could not, under 
the circumstances, be defeated by 
the fact that in one instance, as 
the evidence showed, it was not 
enforced. Words used in the 
bahuana and sohag grants, u auras 
putrapoutradif were held not be 
words of general inheritance which 
would include female as well as 
male heirs, but word# of limitation 
consistent with the custom which 
excluded females from succession 
under bahuana and sohag grants 
which could not be made under the 
ordinary Hindu (in this case the 
Mithila) law. Ram Lall Mookerjce 
v. Secretary of Stale for India , 
I. L. R. 7 Calc 304 ; L. R. 8 
I. A. 46. Ekradkshwar Singh v. 
Janeshwabi Bahuasin (1914) I. L. 
R. 42 Calc. 

— Inheritance — Right of 

bandhus to inherit — Bhhinahotra 

stpindas — Paternal grandfather's 

son's 8i.n's daughter's sons — Limi- 
tation of sapinda relationship — Same 
limitation , namely , 7 degrees on 
j; father's side and 5 degrees on 

I mother's side in respect of marriage, 

I affinity, impurity and exequial rites 
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The limitation of sapinda relation- 
ship laid down in the Mitakshara 
(Achara Kauda), i e , that it ceases 
after the 7 th ancestor on the 
father’s side and the 5th ancestor 
on- the mother’s side, is not 
confined to prohibition in respect of 
marriage, impurity, and exequial 
rites only, but applies also to in- 
heritance. Lallubhai v . M an kuvar - 
hai, I. L. It. 2 Bom 388, per West- 
ropp C. J., Umaid Bahadur v. 
Udoi Chand \ I. L. R. 6 Calc. 119, 
and Babu Lai v. Nanku Earn , I. L. 
R. 226 Calc. 339 referred to. The 
value of the statement by 
Sastri Gclap Chandra Sarkar in ids 
work on Hindu law that u the 
word 4 han lhu ’ in the Mitakshara 
means and includes all cognate 
relations without any restriction, or 
at any rate all cognates within 7 
degrees on both the father’s' as 
well as the mother’s side,” is consi- 
derably discounted by his desire, in 
order to prevent the deceased’s 
property becoming, so to speak, 
derelict, and thus escheating to the 
Crown, to bring in the caste people 
also as bandhus ; and his employing 
the English equivalent of relation 
does not seem to be supported by 
the definition of sapinda relation- 
ship in the Mitakshara itself. The 
argument that the application of 
the sapinda relation in the case of 
ba?idhus should he extended beyond 
the 5th degree on the ground that 
it is not likely that Vijoaneswara 
would give a right of inheritance to 
a spiritual preceptor or guru before 
kinsmen, however remotely connec- 
ted, ignores the .peculiar and 
intimate relationship which exists 
in the Hindu system between the 
pupil and the guru who has to 
initiate him into the mysteries of 
the Vedie laws and rites, and under 
whose roof he has to pass so many 
years of his life, in which circus- 
tances th? mystical relationship 


Hindu Law— contd. 

and in eases of inheritance — Mitak- 
shara % Ch 11 ss. 5 and 6. The 
Hindu Law contains its own prin- 
ciples of exposition, and questions 
arising under it cannot be determin- 
ed on abstract reasoning, or on 
analogies borrowed' from other 
systems of law, but must depend 
for, their decision on the rules and 
doctrines enunciated by its own law- 
givers and recognised expounders. 
The word 4i handlin'" Inis in the 
system of the Mitakshara a dis- 
tinctive and technical meaning, in 
other words it signifies a bhinna- 
gotra saphida. The appellants -as 
being the paternal grandfather’s 
son’s son’s daughter’s daughter’s 
sons of a deceased Hindu, claimed 
to succeed to his property as Ids 
next-of-kin or landhus under the 
Mitakshara Law. The respondents 
contended that the appellants In d 
no heritable right in the property 
as they did not come within the 
- category of bandhus entitled to 
succeed. Held , (a) that the sapinda 
relationship on which the heritable 
right of collaterals is founded 
ceases in the case of the 
bhinnagotra saphida with the 
fifth degree from the common 
ancestor ; and (b) that in order 
to entitle a man to succeed to 
the inheritance of another, he 
must be so related to the latter 
that they are sapindas of each other. 
The appellants, therefore, being 
sixth in descent from the common 
ancestor, and there being no 
sapinda relationship between them 
and the propositus, they came 
within neither (a) nor ( b ) and were 
not eritit'ed to inherit. The deci- 
sion in the case of Greedharee Lai 
Roy v. Government of Bengal, 12 
Moo. I. A. 448, does not warrant 
the contention that the three 
classes of bandhus , namely, atma~ 
bandhus , pitn bandhus and matri - 
bandhus into which Vijnaneswara 
divides the bandhus in the Mitak- 
shara, can be added to or extended. 
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remote relationship of blood. Ram- 
chan DRA MARTAND WaIKAR V. 
VlNAYEK \ T EN KATES H IvOTHEKAR, 

(1914) I. L. E. 42 Culc. ... i 

. $ u c c e s s ion t o 

ImpartVJe Estate governed by rule 
of primogenture where no custom ex- 
cluding females e listed — Widow of 
holder who died without male issue 
— Evidence of separation in joint 
family — Junior members leaving 
fami ly -house and living in separate 
residence after obtaining grant for 
maintenance . The succession, on 
the death of a holder without male 
issue, lo an .impartible estate which 
descended by the rate, of premogeni- 
ture, the junior i«eu»bers of the 
family being entitled ’ to grant for 
maintenance, and where no custom 
excluding females existed, depend- 
ed on, whether there had been a 
separation between two brothers, 
the father and predecessor in title of 
the deceased holder and the father 
of the next contingent reversioner. 

On that question the Courts in India 
differed, the Subordinate Judge 
finding that a separation had taken 
place, and the High Court being of 
opinion that what had occurred did 
not, in intention and fact, amount 
to a complete separation. Held 
(reversing the decision of the High 
Court), that the evidence clearly prov- 
ed that there had been a complete 
separation, and that the widow of 
the last holder was, therefore, 
entitled to succeed to the estate for ^ 
a Hindu widow’s interest in priority 
to the next male reversioner. Tara 
Kumari i. Chaturbhuj Nahayan 
Singh (191 5) I. L. R. 4*2 Calc, ... 

~~ — Mortg ayf—M 1 1 a Is ha ra — 

Mortgage by father to secure 
personal debt — Neither antecedent , 
nor for faming purposes t nor 
immoral-— Butt brought after his 
death — Limitation — Limitation Act 
{XVofU77\ Sch. 2i, Arts. 120 , 

— Transfer o f Property Act {IV 
of 1SS2\ s. $6, Civil Procedure 

fh W : : ' ^ : . 
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Code {Act V of 1908), 0. XXXIV , 
r. 1. The Full Bench decision in 
the case of Luchmun Dass v. 
Giridhur Choicdhry I. L 11. 5 
Calc. 855 is still binding on this 
Court, as no contrary rule has yet 
been laid down by the Judicial 
Committee of the* Privy Council 
[either in Nano mi Babuawi v. 
Modhun Mohun , I. L. R. 13 Calc. 
21 ; L. R. 13 I. A. 1, or Bhaghut 
Per shad v. Girja Xoer , I. L. R. 
15 Calc. 717 ; L. R. 15 I. A. 
99] nor has it been superseded 
by subsequent legislation as s. 85 
of the Transfer of Property Act 
(now replaced by 0. XXXIV, r. 1 
of the Civil Procedure Code, 1908) 
cannot touch the question. Where 
a suit upon a mortgage effected by 
a father governed by the Mitak- 
shara Law for a debt, which . is 
neither antecedent nor for family 
purposes and not proved to be 
immoral*, had been brought (more 
than six years) after the death of 
the father against the sons, some 
of whom were adult and some 
minors at the time of the mort- 
gage Held (without deciding 
when the right to sue accrues), 
tin t Art. 132 of the Schedule to 
the Indian Limitation Act had no 
application as there was no charge 
on immovable property enforceable 
against the sons : consequently, 
Art. 120 governed the case. 
Luchmun Dass v. Giridhur 
j Chowdhry , I. L. R. 5 Calc. 855, 

affirmed. Kishun Pershad Chow- 
dhury v. Tipan Pershad Singh , I. 
L. R. 34 Calc. 735, approved. 
JUaheswar Dutt Tiicari v. Kishun 
Singh , I. L. R. 34 Calc. 184, 
Biswanath Pershad Mahata v, 
Jag dip Xarain Singh , L L. R. 40 
Calc. 342 ; 17 C. W. N. 1025, 
Sheo Narain Ray v. Mohshoda Das 
Mittra , 17 0. W. N. 1022, over- 
ruled. Rrotanpan Singh v. 
Bipya Prasad Singh (1915), I. L. 
R. 42 Calc. 
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Hindu Law — contd . 

. — Religious endowments — - 

Shebait — Nature of debutter grants , 
where grantee is to enjoy properties 
from generation to generation on 
performance of sheba of the goddess 
— Permanent leases by grantee . vali- 
dity of — Civil Procedure Code (Act 
V of 1908), s. 99 — Ambiguity — 
Evidence . In the construction of 
ancient grants and deeds, evidence 
is admissible as to the manner in 
which the thing granted has always 
been possessed and used, for so the 
parties thereto must be supposed 
to have intended. Weld v. Iiomby, 

7 East 197 ; 8 R. R; 608, P.ex vr 
Osbourne , 4 East .82, followed. 

The Court may call in aid acts 
under the deed as a clue to the in- 
tention. Doe Hies, 8 Ring. 981, 
followed. This principle does not 
apply unless there is an ambiguity. 
Attorney -General v. The Corpora- 
tion of Rochester ,5 DeG. M, & G. 

882, followed. Consequently, while 
in a case of ambiguity the Court' 
will uphold that construction of 
a deed which justifies a long 
usage as to the application of trust 
funds, the Court will not, where 
there is no ambiguity, accept an 
erroneous interpretation though 
consistent with, usage, so as to 
sanction a manifest breach of trust; 
Drummond v. Attorney - G eneral, 2 
H. L. C. 837, MI owed. If there 
is a deed which says, according to 
its true construction, one thing you 
cannot say that the deed means 
something else, merely because the 
parties have gone on for a long 
time so understanding it. Sadlier 
v. Biggs, 4 H.:L. G. 435, followed. 
Where two ancient debutter grants 
by one of the Maharajas of Pachete 
were held to be ambiguous, the pro- 
perties having been given to the 
grantee who was to enjoy them 
from generation to generation On 
performance of the sheba of the 
goddess, and in 1829 the successors 
of the grantee gave two permanent 
leases to the predecessors in in- 
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Page. 


terest of the plaintiffs : Held, that 
in those circumstances the Court 
might determine the true character 
of the endowment from the manner 
in which the dedicated properties 
had been held and enjoyed. That 
the properties in dispute were not 
absolute debutter properties of the 
goddess, but were the personal pro- 
perties of the grantees subject to 
the charge of the worship of the 
goddess. Gang a v. Brindaban , 3 W. 
R. 142, Mad an v. Kamal, 8 W. R. 
42, referred to* That the perman- 
ent leases had become indefeasible 
by lapse of time. Jagdmba 
'Goswamini v» Ram Chandra 
Goswami , I. L. R, 31 Calc. 314, 
Damodar Das v. Lakhan Das, I. 
L. R. 37 Calc. 885 ; L. R 37 I. A. 
147, as explained in the case of 
Madhu Sudan Mandat v. Radhika 
Prasad Das , 1 6 C. L . J. 34 9. 
followed. Km. ada Pros ad De- 
ghoria v. Kali Das Naik (1914) 
I. L. R. 42 Calc. 


■ Will — Construction of will 

— Devise to widow— Gift-over — 
Life interest — A b solute gift — Power 
of appointment — Alienation by gift 
or sale— Administration suit — 
Cause of action, A Hindu testator 
by his will provided for the per- 
formance of certain religious cere- 
monies and devised all his move- 
able and immoveable properties to 
liis wife with power to alienate by 
gift or sale. He also by the same 
will made a gift-over to his 
dau ghte r in t h e foil 0 wi ng term s : 
— 44 My daughter,: Tiara Kumari, 
shall become entitled to and posses- 
sor of whatever property will 
remain after your death and she 
shall enjoy the same keeping up 
and maintaining the aforesaid 
sheba , etc.” The will then went on 
to say : — a the said daughter shall 
have the same fights as you have 
and he to whom my said daughter 
may willingly give away those pro- 
perties shall while possessing the 
same and keeping up and maintain- 


... J 


GENERAL INDEX. 



Hindu Law —contd. 

mg the sheba enjoy them.” At his 
death on the 11th March, 1866, the 
testator left him surviving his 
widow and an only daughter, Kara 
Kumari. The widow, having ob- 
tained probate of the testator’s will, 
executed on the 19th May. 1898, in 
favour of her two grand -daughters, 
Hemangini and Nagendrabala, born 
some time after the testator’s death, 
a deed of gift of certain properties 
acquired by her under the said will. 
On the 30th September, 1898, the 
widow died. In October, 1899, 
Mahim Chandra Sarkar, the testa- 
tor’s nephew, dispossessed Heman- 
gini and Nagendrabala of these 
properties and took possession of 
the same. On the 8th March, 1 908, 
Kara Kumari, in whose favour the 
High Ceurt had decided a suit 
brought by Malum Chandra Sarkar 
for the construction of the testa- 
tor’s will and for a declaration of 
the rights of the parties thereunder 
(110. W. N. 412 ; 7 C. L. J. 540), 
executed a deed of gift in favour 
of her daughter Hemangini and, 
on the 8th April, 1908, she also 
executed a similar deed in favour 
of her other daughter, Nagendra- . 
bala, and a hohala in favour of 
Hemangini. In suits brought for 
administration by Mahim Chandra 
[ Sarkar against Kara Kumari, who 
£ died during its pendency, for 

p recovery of arrears of rent and 
cesses in respect of a certain 
I darpatni belonging to the estate of 
the testator, by Mahim Chandra 
I Sarkar against the darpatnidar and 
Hemangini and Nagendrabala and 
I . i? „ for recovery of possession of 
I , certain property acquired by virtue 
I * of the deed of gift from the testa- 

j tor’s widow, by Hemangini and 

Nagendrabala against Mahim Chan- 
; dra Sarkar. £ Teld, that Mahim 

; Otodra Sarkar had no cause of 
Xiiii ' could, not maintain the 
; : . suit for administration. Held, also, 

: %mt the testator could make an 

! . gift to Hi ft daughter who 
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was his reversionary heir in 
absolute estate and that the gift to 
her under her father’s will was an 
absolute gift. Held , also, that 
there was no power of appointment 
to the daughter enjoining her to 
nominate an heir or successor to 
her father’s estate. Held, also, that 
the provision for keeping up the 
sheba was meiely a collateral 
charge on the property in whoso- 
ever’s hands it might be and did 
not affect on the absolute character 
of the gift. Brij Lai v. Suraj 
Bilcram Singh , I. L. R. 34 All. 405, 
distinguished. Aoulvie Mahomed 
Shumsool Hood a v. Sheivukram, 
L. R. 2 I. A. 7, Radha Prasad 
MulUcJc v. Raneemoni Dassi , I, L. 
R. 35 Calc. 896 ; L. R. 35 I. A. 118, 
Jatindra Mohan Tagore v. Ganen- 
dra Mohan Tagore , 9 B. L. R. 377, 
Mussamat Kollany Kooer v. 
Luchmee Per shad, 24 W. R. 395, 
ThaJcur Singh v. Nohhe Singh , I L. 
li. 23 All. 309, and Ramasami v. 
Papayya , I. L. R. 16 Mad. 466, 
referred to. Held, also, that the 
yatni was vested in Hemangini and 
Nagendrabala by alienation during 
Ilara Kumari’s life that they were 
Hara Kumari’s heirs, the property 
being stridhan , arid that Mahim 
Chandra Sarkar had no title what- 
ever to any of the properties left 
by Hara Kumari. Held, also, that 
the widow had absolute power of 
alienation in derogation of the 
rights of the sole reversioner, her 
daughter, who was only entitled to 
the residue, that the gift by the 
widow to Hemangini aud Nagen- 
drabala was valid, and that Mahim 
Chandra Sarkar coukl not plead his 
right as reversioner against a suit 
by the heirs of Hara Kumari to 
eject him as a trespasser, even 
though the gift should fail. Hara 
KumaH Dasi v. Mahim Chandra 
Sarkar, 12 C. W. N. 412 ; 7 C. L. 
J. 540, referred to. Held, further, 
that the power of alienation, which 
though perhaps analogous to what 
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17 0. W. N. 984, followed and 
explained. The facts, that the pur- 
chaser demanded rents from the 
tenants to the knowledge of the 
under-tenure-holder, sued the 
tenants for rent, took out warrants 
of attachment in execution of 
decrees and realized rents from the 
tenants in repudiation of the under- 
tenure-holder’s title, go to show 
* that the under- tenure-holder had 
uot only notice of unequivocal acts 
on the part of the purchaser indi- 
cating his election to avoid the 
molmrrari , but the purchaser had in 
fact obtained possession of the 
estate. Mir Waziruddin v. Deoki 
N and an, 6 C. L. J. 472, distin- 
guished. PerN. R. Chatterjea J. 
The mere fact that a garden was 
made on a piece of land a quarter 
of a century before the sale, would 
not make it land on which a 
garden has been made for all time 
to come. Per BeaciicrOFT, J. 
No particular method of express- 
ing an intention to annul an under- 
tenure is necessary. There must 
be estahlisded (i) a definite inten- 
tion to annual ; (ii) an indication of 
that intention to the under-tenure- 
holder. To afford protection the 
work must still be in existence or 
the land be used for the purpose of 
the work The perfect tense in 
“ leases of land whereon . . . 

gardens have been made” denotes 
a present state. Obiter : If the 
busti land is covered by the lease 
of the land on which the mill 
stands, or if the busti is an integral 
part of the mill, and exists only for 
the purposes of the mill, it is 
possible that it might be protected 
Sahadora Mupiali V . Nabin 
Chand Boral (1914) I. L.B.42 
Calc. 

Identity of Transaction : See Misjoin- 
der of Charges 

IJmali Share : See Sale for Arrears 

•** 

Illegal Composition ; See Undue In- 
fluence " **• : . *** 
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was known as a power of appoint- 
ment in English law, could not he 
governed by the rules of English 
law relating to such appointments. 
Bat Math' aha v. Bai Mamubai , I. 

L. R. 21 Bom. 709, referred to. 
Mahim Chandra Sarkar v. Bara 
Kumari Dassee (1914) I. L. R. 42 
Calc. 

Hindu Widow : See Guardian 

Homestead Land — Suit for rent — Juris- 
diction —Protected under-tenure — 

Revenue Sale Act (XI of 1859 ) s. 
37 cl. (4)— Garden — Incumbrances, 
anulment of, on sale of taluh for 
arrears of revenue — Provincial 
Small Cause Courts Act (IX of 
1887 ) Sch. II, Art . 8-rSecond 
appeal — Civil Procedure Code (Act 
V of 1908) s. 102. Section 102 of 
the Civil Procedure Code is no bar 
to second appeals in suits for rent 
other than house rent although the 
value thereof does not exceed 
Rs. 500 ; vide Art. 8 of Schedule II 
of the Provincial Small Cause 
Courts Act. Soundaram Ayyar v. 
Sennia Naickan , I. L. R. 23 Mad. 
547, distinguished. When land 
ceased to be garden-land about a 
quarter of a century ago, and 
tenants have been settled on the 
land since then, the tenure is not 
protected and does not fall within 
the 4th exception to section 37 of 
the Revenue Sale Act (XI of 1859) 
and is liable to be annulled. The 
effect of a sale is not ipso facto to 
avoid under- tenures ; the pur- 
chaser has the option of avoiding 
them or keeping them intact. 
Titu Bibl v. Mohesh Chandra 
Bagchi , I. L. R. 9 Calc. 683, 
followed. It is necessary, therefore, 
that the purchaser must by some 
unequivocal act indicate his inten- 
tion to avoid under-tenures if he 
desires to do so and the election of 
the purchaser to avoid must 
be brought to the knowledge of the 
under-tenure-holder. A formal 
written notice is not essential, 
Dursan Singh v. Bhawani Koer, 
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Impartible Estate : See Hindu Law — 
Inheritance ... ... ■ 

Inadequacy of Price : See Sale for 
Arrears of Revenue 

Income Tax — Executor's liability to in- 
come tax — Suit, maintainability oj. 
for declaration of non-liability to 
tax— -Collector, jurisdiction of, to 
assess income tax — Income Tax Act 
(II of 1886)— Contract Act (IX of 
1872 ) s. 72. Income accruing to 
an executor under the will of a 
testator is 1 income ’ as defined in 
s. 3, clause (5) of the Income Tax 
Act, 1886, and is liable to be taxed 
under the Act. It is the Collector’s 
duty to determine what persons are 
chargeable in respect' of sources 
of income other than salaries and 
pensions, profits of companies and 
interest on securities. A suit 
brought by an executor of an estate 
for a declaration that as executor he 
was not liable to pay income tax 
in respect of any income of the 
estate and that the collector, in 
realising the sums paid to him, 
acted without jurisdiction, and for 
a decree for the amount so paid 
with interest, does not die. Pay- 
ment of income tax by the execu- 
tor of an estate, under protest, on 
the ground that as executor no tax 
was payable by him, may be regard- 
ed as paid under coercion within 
the meaning of s. 72 of the Con- 
tract Act. Rank ay a Lai v. National 
Bank of India , Ld., I. L. R. 40 
Calc. 508 ; L. R. 40 I. A. 56, refer- 
red to. Forbes v. Secretary of 
State for India (1914), I. L. R. 
42 Calc. ... ' ... "V.y ;■ 

Income Tax Act (H of 18&6) : See In- 
come Tax 

Incumbrance : See Homestead Land 

Indian Marins Ssrvice : See Service of 
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Appeal ... 
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Inheritance : See Hindu Law 
See Hindu Law — Inheri- 
tance ... , ... 

See Occupancy Holding 

Injunction — Limitation — Suit for dam- 
ages for obtaining perpetual injunc- 
tion maliciously and vrthout reason- 
able cause — Limitation Act (IX of 
1908), Sch. I, Art. 42. No suit 
lies for damages against a defend- 
ant for, maliciously and without 
reasonable or probable cause, obtain- 
ing a perpetual injunction which 
was subsequently dissolved on 
appeal. Nand Coomar Shaha v. 
Gour Suhlcar , 18 W. R. 305, doubt- 
ed. Quartz Hill Mining Co. v. 
Eyre , 11 Q. B. D. 690, Smith v. 
Day, 21 Ch. D. 421, Hari Nath 
Chatter jee v. Mothur Mohun 
Goswami, I. L. R. 21 Calc, 8 ; L. 
R. 20 I, A. 188, Chander Cant 
Mocker jee v. Ram Coomar Coondoo, 
22 W. R. 138, Gotlerell v. Jones, 
j 11 0. B. 713, Turner v. Ambler, 10 
Q. B. 252, referred to. Under Art. 
42, Sch. I of the Limitation Act 
(IX of 1908) time begins to run 
from the date when the injunction 
ceases. Moiiini Mohan Misser v. 
SURENDRA NARAYAN SlNGH (1914) 
I. L. R. 42 Calc. 

I Insolvency : See Minor ... 

! Attachment under mortgage 

decree and order for sale of mort- 
| gaged property — Vesting order under 

; s. 7 of Insolvency Act {11 & 12 Viet, 
c. 21), effect of — Sale after vesting 
order — Sale by Official Assignee to 
plaintiff — Title of purchaser from 
Official Assignee as against judg- 
ment-creditor purchasing at sale in 
execution of his own decree— Notice. 
An attachment in execution of a 
money-decree on a mortgage of land, 
followed by an order for sale of 
the interest of the judgment-debtor 
does not create any charge on the 
^ '.land, Sarkies v. Bundoo Baee, 1 
N. W. P. 172, ' referred to. An 
attachment prevents and avoids any 
private alienation, but docs not 



: 

, f , C 



GENERAL INDEX. 


Insolvency— contcl 

executed against him. But assum- 
ing the notice to have been duly 
served (which was denied) the sale 
was altogether irregular arid inoper- 
ative. The property having vested 
in the Official Assignee it was 
wrong to allow the sale to proceed 
at all. The judgment-creditors had 
no charge on the land, and the 
Court could not properly give them 
such a charge at the expense of the 
other creditors of the insolvents. 
In the second place, no proper 
steps had been taken to bring the 
Official Assignee before the Court 
and obtain an order binding on him, 
and accordingly he was not bound 
by anything which had been done. 
In the third place, the judgment- 
debtors had, at the time of the sale, 
no right, title or interest which 
could be sold to or vested in a 
purchaser, and consequently the 
respondents acquired no title to the 
property. Malkarjun v. Narhari , 
L L. R, 25 Bom. 337 ; L. It. 27 
I. A. 21 6, distinguished. No proper 
notice was served under section 
248 of the Civil Procedure Code, 
and the respondents had full notice, 
and were responsible for the irregu- 
larities of the procedure adopted. 
Raghunath Das v. Sundae Das 
Khetri (1314) I. L. it. 42 Calc, ... 

Interim Receiver— Insol- 
vent's money , attachment of, before 
the adjudication order— ■Provincial 
Insolvency Act ( III of 1907), s. 13, 
cl (2), s. 16, cl (6), a. 34, cl (I)— 
Bankruptcy Act of 1383 (46 & 47 
Viet, c . 52) t s . 40. An interim 
receiver is appointed for the protec- 
tion of the estate of the debtor for 
the benefit of the entire body of 
creditors. Ex parte Fox , L. It. 17 
Q. B. D. 4, referred to. Clause (J) 
of s. 34 of the Provincial Insol- 
-^.ncy' .-Act restricts the operation 
of s, 16 clause (6) thereof. A 
creditor, who had attached a sum of 
money due to the insolvent before 
Ins estate vested in the receiver 
appointed after the adjudication 
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invalidate an alienation by operation 
of law such as is effected by a 
vesting order under the Indian 
Insolvency Act (11 & 12 Viet. c. 
21); and an order for sale though 
it finds the parties does not confer 
title. Previous to the 8th Septem- 
ber 1904 a colliery leased to the 
judgment-debtors was attached 
under a mortgage decree by the 
respondents (judgment-creditors) 
and an order for sale on 5th Sep- 
tember was made, but at the request 
of the judgment-debtors the sale 
was postponed until the 10th, On 
8th September the judgment-deb- 
tors filed their petition in the 
Insolvency Court in Calcutta and 
the usual vesting order was made 
on the same day. On 12th Septem- 
ber the execution proceedings were 
stayed. After issue of notice, on 
the application of the respondents, 
to the Official Assignee to show 
cause why lie should not be substi- 
tuted in the place of the judgment- 
debtors, the Subordinate Judge on 
10th January 1905, finding that 
the notice had been duly served, 
made the order for substitution and 
fixed the sale for 6th March 
1905, on which day the property 
was sold and purchased by the 
respondents who in June were put 
into possession. Meanwhile on 
23rd May 1905 the Official Assignee 
with leave from the Insolvency 
Court in March 1908 sold the pro- 
perty to a purchaser, who on 24 th 
June 1908 sold it to the plaintiffs 
by whom on 16th July 1908 the 
present suit was brought for posses- 
sion of the colliery. Held (reversing 
the decision of the High Court), that 
the notice calling on the Official 
Assignee to show cause why he 
should not be substituted for the 
judgment-debtors was not a proper 
notice under " section 248 of the 
Civil Procedure Code, 1882, A 
notice under that section should 
have called on him to show cause 
why the decree should not be 
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order, is entitled to apply it exclu- 
sively in satisfaction of his debt. 
Maohu Sardar v. Khitish Chan- 
dra Baneejee (1914) I. L. It. 42 
Calc. ... 

— — Practie — Presidency Towns 

Insolvency Act (III of 1909), s. 36, 
(4), (5), whether applicable to 
contentious matters. Section 36 (4) 
and (5) of the Presidency Towns 
Insolvency Act, 1909, is intended 
to provide a summary procedure 
for ordering payment of debts due 
and delivery of property belonging 
to an insolvent, where there is no 
dispute : it is not intended for 
contentious matters or for follow- 
ing property the subject of fraudu- 
lent preference or dishonest con- 
cealment. In re J. M. Lucas and 
Another (1914), I. L. R. 12 Calc. 

Insolvency Act (11 & 12 Viet. c. 21) s. 7 

See Insolvency 

Insolvency of Partner : See Minor ... 

Intangible Property : See Palas or 
Turns of Worship 

Interest : See Mortgage 

Interest : See Slavery Bond 

— Contract Act (IX of IS 72), 

fig. 16, 74 — Indue influence, pre- 
sum ption of — Penalty — Excessive 

and usurious interest — Duty of the 
Court. Where there is ample 
security, the exaction of excessive 
and usurious interest in itself raises 
a presumption of undue influence 
which it requires very little evi- 
dence to substantiate. The 
attempt to conceal the real rate of 
interest, by describing it as one 
pice : n the rupee per mensem or, 
as in the present caso, Rs. 5 per * 
mensem id evidence of an inten- 
tion to get the better of the debtor. 
The law lays down that there must 
^ be a looting of complete equality 
between debtor and creditor and 
, they* must be, so to speak, at arm’s 
length to ^ make a bargain, which is 

..I***, c^ M „u 
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Interest — contd. 

v.Smith, [1906] I K. B. 79, In re a 
Debtor , [190.5] 1 K. B. 705, 

referred to. Where there is ample 
security, an excessive rate of 
interest has been held to be any- 
thing over ten per cent. Where 
there is no security, no rate of 
interest can be considered exces- 
sive. There can be no standard 
rate on personal loans, and where 
the parties are reasonably on terms 
of equality, a Judge cannot do 
better than adopt what they them- 
selves Lave agreed on though, of 
course, when that is not the case 
he has to judge what is reasonable, 
as best he can and under all the 
circumstances. Where the contract 
is for a temporary accommodation, 
the stipulation that interest is to 
run at Rs. 5 a month is one which 
necessitates the payment of interest 
not at 60 per cent, per annum, but 
at Rs. 5 in each month and a stipu- 
lation that in default ,of 12 months’ 
instalments of interest, compound 
interest would begin to run, is in the 
nature of a penalty. However tech- 
nical this may be, it is the duty of 
the Courts in India to enforce the 
letter of the law against obviously 
harsh and unconscionable bargains 
of this nature. The exploitation of 
the necessitous, of the careless and 
inexperienced, is a trade to he extir- 
pated in the interest of the whole 
community as contrary to individual 
morality, as well as to public policy. 
Muthu Krishna Iyer v. Sankara - 
Ungam Pillai , I, L. R. 36 Mad. 229, 
Samuel v. Newbold , [1906] A. C 
4:$l, Kesavulu Naidu v % Arithulai 
Ammal, I. L.* R. 36 Mad. 533, 
referred to. Abdul Majeed v. 
Khiuode Chandra Pal. (1914) 
I. L. R. 42 Calc. 

Interest -^Stipulation in mortgage bond 
or interest at 75 per cent . per 
annum ivheiher penalty — Liquidated 
damages — Undue Influence — Uncon- 
cionahte bargain — Contract Act (IX 
of 1872), 8$. 16, 74 , Ulus. (/) as 
amended by Act VI of 1809 , s. 4 
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(1) — Act XXVIII of 1855 , s. 2. 
Per Mookerjee J. (Beachcroft, J. 
agreeing to as to penalty). Not- 
withstanding . the small group of 
cases where a restricted view was 
taken of the authority of the Court 
to relieve against a penalty, the 
tide has turned back, and the more 
modern cases repudiate the doctrine 
that any rate of interest, however 
exorbitant, cannot be deemed penal, 
Motoji v. Sheikh Husain , 6 Bom. 
H. C. 8, Pava v. Govind , 10 Bom. 
H. C. 382, followed. Arjan Bibi v. 
Asgar Ali , I, L. R 13 Calc. 200, 
Gokul Chand v. Khaja A li , ( 1 890) 
Punj. Rec. 32, Sankat anarayana 
Vadhyar v. Sankara7iarayana 
Ayyar , I. L. R 25 Mad. 343, 
Chinna v. Pedda , I. L. R. 26 Mad. 
445, Periaswami v. Subramanian , 
14 Mad. L. J. 146, not^followed. 
This principle is fairly deducible 
from the modern decisions that 
the Court is competent to grant 
relief whenever the rate of interest 
appears to the Court to be penal. 
Miajan Patari v. A bdul Jubbai\ 10 
C. W. N. 1020, Velchan-i v. Flagg , 
LL. R. 36 Bom. 164 : 14 Bom. L. 
R. 18, Ganapaihi v. Sundara , 22 
Mad. L. J. 354, Muthuhrishna v. 
SanJcaralhigam , I. L. R. 36 Mad. 
229, followed. Although s. 74 of 
the Contract Act was originally 
framed to deal with the doctrine of 
penalty and liquidated damages as 
understood in the law of England, 
it is in its present form compre- 
hensive enough to include the type 
of cases before the Court, because 
it covers all cases where the con- 
tract contains u any stipulation by 
way of penalty .” It is obvious 
that each case must be treated on 
its own circumstances. The test is, 
was the agreement to pay damages 
for the breach of contract uncons- 
cionable and extravagant, such as 
no Court ought to allow to be 
entered into. Webster v. Bosan- 
quet , [1912] A. C. 394, referred 
to. You are to consider whether 


it is extravagant, exorbitant, or 
unconscionable at the time when the 
stipulation is made — that is to say, 
in regard to any possible amount of 
damages which may be conceived 
to have been within the contem- 
plation of the parties when they 
made the contract.” Clydebank 
Engineering Co. v. Don Jose 
Castaneda , [1905] A. C. 6, referred 
to. A stipulation for merely 
accelerating payment of the whole 
debt in default of payment of one 
or more instalments is not, by 
itself, by way of penalty. Ex 
parte Burden , 16 Oh. D. 675, 

Sterne v. Beck , 1 DeG. J. & S. 595 
Wallingford v. Mutual Society , 5 
App. Oas. 685, referred to. But 
when the entire sum which the 
creditor had agreed to receive in 
instalments without interest, is not 
only repayable in one sum, but is 
also made to carry interest at an 
unusual rate, the Court may, in 
view of all the circumstances of 
the case, regard the stipulation for 
payment of interest at an exorbi- 
tant. rate as penalty. When (on an 
account originally made up very 
largely of interest at an exorbi- 
tant rate) the stipulation was made 
in the mortgage bond (no interest 
being payable up to due date) that 
upon default of payment of one 
or two instalments not only would 
the whole balance due become 
forthwith payable, but would carry 
interest at the rate of 75 per cent, 
per annum : Held , that the cove- 
nant for payment of interest at 
this rate was a penalty , i. e., it did 
not represent the damages which 
the creditors were likely to suffer 
by reason of the default of the 
debtors, but was rather intended as 
an effective means to secuie punc- 
tual performance of the contract. 
Per Mookerjee J. Where the facts 
make it clear that the creditors 
were in a position to take advan- 
tage of the embarrassment of their 
debtors and the bargain they made 
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wa-s unconscionable, there is a 
concurrence of the two elements 
which must combine to attract the 
operation of s. 16 of the Contract 
Act Davis v. Maung Shoe Goh . 
I. L. It. 38 Calc. 805 ; L. It. 38 
I. A. 155, Kesavulu Naidu v. 
Arithulai Animal , I. L. R. 36. Mad. 
533, followed. Khagaram Das v. 
Ramsankar Das Pramanik (1914), 
I. L. R. 42 Calc. 

Interim Receiver : See Insolvency 
Interlocutory Order : See Jurisdiction 

Irregularity : See Sale for Arrears of 
Revenue 

Jaigir : Sanad , construction of — Tenure 
created by document — Custom — Life 
estate — Use of the words 4 putra 
poutradi ’ — Absolute and heritable 
estate - Regulation XXXVII of 
1793, s. 15. A grant of a jaigir is 
a grant for life only, but in the 
absence of any custom to the con- 
trary, tbh addition of the words 
“putra poutradi ” in the grant 
implies an absolute aud heritable 
estate and passes an estate of 
inheritance. Under a sanad patta 
the ancestor of the plaintiff grauted 
a jaigir in the district of Iiazari- 
bagh to the grantee and his putra 
ft poutradi. On the death of the 

grantee and of his sons without 
H any male issue, the plaintiff finding 

|t that the tenants of the jaigir 

stopped paying him the rents, 
11 brought a suit for resumption of 
the jaigir on the ground that ac- 
. cording to custom the grant was 

f; a service grant returnable by the 

J grantor and his representatives on 

I I failure of male issue in the line of 

the grantee, and obtained a decree. 
On appeal to the High Court :■ — 
Held, that the original grantee took 
an absolute, heritable, and alienable 
estate and that all his heirs were 
capable of inheriting it. Ramlal 
Mooherjm v. The Secretary of State 
- ' **r India, I, : h< R« | Gale, 304 ; 
L-.tt. 8 I, A. 46, fallowed. Gulab- 


das Jugjivandas v. The Collector of 
Surat , I. L. R. 3 Bom. 186 ; L. R. 

6 I. A. 54, B hit janga Man v. 
Ramayamma , I. L. R. 7 Mad. 387, 
and Lalit Mohun Singh Roy v, 

* ChuhJcun Lai Roy , I. L. R. 24 Calc. 
834 ; L. R. 24 L A 76, referred to. 
Per leash Lai v. Rameshwar Nath 
Singh, I. L. R. 31 Calc. 561, and 
Roopnath Komcur v. Juggannath 
Sahee Deo, 6 S. D. A. Seh Rep 158, 
distinguished. Ram Saran Lall 
v. Ram Narayan Singh (1914) L 
L. R. 42 Calc. ... ... 

Jalkar, right of : See Fishery 
Joint Trial : See Misjoinder of Charges ; 
Judgment Creditor : See Insolvency ... 
Judicial Enquiry : See Surety 
Jurisdiction : See Forfeiture 
. Homestead Land ... 

: See Sanction for Prose- 
cution .. 

: Procee lings under s. 1 ), 

Civil Procedure Code — High Court's 
Jurisdiction to interfere with inter- 
locutory orders— Civil Procedure 
Code ( Act V of IPOS), s. 10.— 
Charter Act (24 $ 25 Viet, c. 105), 
s. 15. The jurisdiction of a Court 
in a proceeding under s. 10 of the 
Code of Civil Procedure is limited 
to stopping a new suit if the cir- 
cumstances mentioned in that sec- 
tion as conditions precedent to the 
passing of the order be found by 
the Court to exist. Courts have 
no jurisdiction to decide the ques- 
tion of .res judicata i n such a pro- 
ceeding. Where a Court has juris- 
diction to pass an order, but it has 
been exercised in violation of the 
provisions of the law and under a 
misapprehension of the questions 
at issue, the Court must he held to 
have acted with material irregularity . 
in the exercise of its jurisdiction. 
V&nkubai v. LaJcshman Venlcoba 
Khot, L L. R. 12 Bom. 617, Sew 
Bux Bogla v. Shib Chunder Sen , 

I. L. R. 13 Calc. 225, Jagobundhu 
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Jurisdiction — contcL 

PuttiLck v. Jaclu Ghose , I. L. R. 15 
Calc. 47, Tarini Charm Bauer jee v. 
Chandra Kumar Dey , 14 C. \V\ N. 
788, referred to. The High Court 
is en titled to interfere under s, 15 
of the Charter Act, if not under 
. s, 115 of the Code, with interlocu- 
tory orders, when they might lead 
to failure of justice or irreparable 
injury. Dhapi v. Ram Per shad, 
1 L. R. 14 .Calc. 768, Golinda 
Mohan Das v. Kunja Behari Dass , 
14 C. W. N. 147, and Amjad Ali v. 
AH Hussain Johar , 15 0. W. N. 
353, referred to. Sivaprasad Ram 
v. Tricomdas Coyerji Biioja (1915) 
' I. L. R. 42 Calc. 

1 Suit for land or other 


926 


immoveable property ,” construction 
of — Lepers Patent t 1865 , cl. 12 — 
Trespass — Compensation for wrong 
to land — Wrongful cutting and re- 
moval of coal — Civil Procedure Code 
( Act V of 1908), s. 16— Civil Pro- 
cedure Code ( Act VIII of 1859), s. 5 
— Venue, The expression “suits 
for land or other immoveable pro- 
perty ” in clause 12 of the Charter 
of 1865 cannot be construed as 
being limited to suits for the re- 
covery of land in its strict sense, 
but must be construed as extend- 
ing to a suit for compensation for 
wrong to land, where the substan- 
tial question is the right to the land. 
Sudamdih Coal Co., Ld. v. Empire 
Coal Co., Ld. (1915) I. L. R. 42 
Calc. 

Suit to enforce mortgage of 

land partly in Sonihal Barg anas 
and partly in local jurisdiction of 
Bhagalpur Court — Jurisdiction of 
Bhagalpur Court — Sonthal Par - 
ganas Settlement Legislation ( III of 
1872), ss. 5 and 6 — Sonthal Par- 
ganas Act (XX XVII of 1855), s. 2 
— Sonthal Par ganas Justice Regula- 
tion ( V ff 1893), Part 2 and s. IQ— 
Consent of parties to jurisdiction of 
a Court — Usury provision relating 
to, in s. 6 Regulation III of 1872 
— Question of Jurisdiction not taken 
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in High Court — Scheduled Districts 
Art (XIV of 1874). In a suit in 
the Court of the Subordinate Judge 
of Bhagalpur, to enforce a mort- 
gage bond for principal and interest 
amounting to over 5 lakhs of 
rupees, by far the greater portion 
of the mortgaged property was 
situated in the Sonthal Parganas, 
and the mortgagors resided in that 
district the rest of the property 
being* situated within the local 
jurisdiction of the Bhagalpur Court. 
The mortgage bond was executed 
at Bhagalpur, and contained a 
stipulation that the mortgagees 
might enforce it in the Bhagalpur 
Court. The suit was instituted on 
20th June 1904. On an objection 
taken that the Bhagalpur Court had 
no jurisdiction to entertain the 
suit : — Held , on an examination and 
consideration of the Acts and 
Regulations applicable to the Son- 
thal Parganas, that at the date the 
suit was commenced no suit would 
die in any Court established under 
the Bengal Civil Courts Act (VI of 
1871) or under the Bengal, United 
Provinces, and Assam Civil Courts 
Act (XII of 1887) which has taken 
its place, in regard to any land, or 
any interest in, or arising out of 
land, but such suits must have been 
brought before Settlement Officers, 
or in Courts of Officers appointed 
under section 2 of the Sonthal 
Parganas Act (XXXVII of 1855), 
and the Sonthal Parganas Justice 
Regulation (V of 1893), Part 2, so 
long* as the land bad not been 
settled, and the settlement declared 
by a notification', in the Calcutta 
Gazette to have been completed and 
concluded. And, it being found 
that the land included in the mort- 
gage in suit had not been wholly 
settled, the suit came within the 
provisions of s. 5 of the Sonthal 
Parganas Settlement Regulation 
(III of 1872), and was excluded 
from the jurisdiction of any but the 
special officers or Courts appointed 
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Jurisdiction— contd. 

under s. 2 of Act XXXVII of 
1855, and therefore the Bhagalpur 
Court not being one of the special 
Courts had no jurisdiction to try it. 
The stipulation in the mortgage 
bond to the effect that the mort- 
gagees might enforce it in the 
Bhagalpur Court was of no effect. 

‘ As the suit was one with regard 
to land in the Sonthal Parganas 
which the Bhagalpur Court had no 
jurisdiction to entertain, the parties 
could not by consent give the 
necessary jurisdiction to the Court. 
To allow them to do so would be to 
nullify the express provisions of 
b. 5 of Regulation III of 1872, 
which was binding on any Court 
having jurisdiction in the Sonthal 
Parganas in the exercise of such 
jurisdiction. Held , also, that 

apart from the question of jutisdic- 
tion, any Court dealing with 
the subject-matter of the suit 
would be hound to give full force 
and effect to the provisions of s. 6 
of Regulation III of 1872, relating 
to usury, and therefore to refuse to 
decree any compound interest 
arising from any intermediate ad- 
justment of interest, or a total 
amount of interest exceeding the 
principal of the original debt or 
loan. This provision of section 6 
was not one of procedure, but of 
substance, and so far as the Court 
having jurisdiction within the 
Sonthal Parganas are concerned, it 
places all contractual stipulations 
as to compound interest in a posi- 
tion of non-enforceability, and 
limits statu tably the total interest 
which can be decreed on a loan or 
debt. The question of jurisdiction 
which depended on no disputed 
facts, was in issuo in the suit, and 
had been adjudicated upon in the 
first Court, was one which their 
Lordships were of opinion they 
could not decline to entertain 
though not specifically raised on 
the appeal, especially m it neces- 
sarily presented itself in argument. 
' The- provisions of the 
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Scheduled Districts Act (XIV of 
1874) have never been extended to 
the Sonthal Parganas. Maha Pea- 
sad Singii v. Ramani Mohan 
Singh, (1914) I, L. R. 42 Calc. ... 
Jury: See Pardon 

Jury Trials: See Reference . ... 

Kalighat Temple: See Palas ok Turns 
of Worship 

King's Prerogative of Pardon : See 

Privy Council, practice of 

Knowledge: See Probate ... 

Land Acquisition Act (I of 1894) ss. 18 

30: See Mortgage 

Land Acquisition Judge : See Mortgage 
Leading Questions: See Charge 
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Leave to appeal to Privy Council — 

Application — Civil Procedure Code 
(Act V of 1908) s. 110— Computa- 
tion of time — Limitation Act IX of 
1908 , s. 12 whether ultra vires— 
Legislative powers of the Governor- 
General in Council — Order in 
Council , 1838— Government of India 
Act , 1858 (21 & 22 Viet , c. 106), s. 
61 — Indian Councils Act, 1861 (24 
& 25 Viet. , c. 61)— Letters Patent , 
1865 , ss. 39 , 44. Section 12 of the 
Limitation Act of 1908 applies to 
applications for leave to appeal to 
His Majesty in Council. Section 
12, sub-cl. (2) which enacts that 
44 in computing the period of limita- 
tion prescribed for an application 
for leave to appeal . . . the 

time repuisite for obtaining a copy 
of the decree . - . appealed 

from . . . shall be excluded” 

was within the legistative powers 
of the Governor-General in Council, 
not being in contravention of sec- 
tion 64 of the Government of India 
Act, 1858, and is not ultra vires. 
Eastern Mortgage and Agency Com- 
pany, Limited v. Puma Chandra 
Sarhagna , I. L. R. 39 Calc. 510, 
Lalcskmanan v. Peryasami , I. L. R. 
10 Mad. 373, Anderson v. Peria - 
sami , I. L, R. 15 Mad. 169, In re 
Sita Ham Kesko , I. L. R. 15 All. 
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Leave to appeal to Privy Council — concld . 
14, Thurai Rajah v. Jainilabdeen 
Rowthan , I. L. R. 18 Mad. 484, 
Moroba Ramchandra v. Ghana- 
sham NUkant Nadkarni , I. L. R. 19 
Bom. 301, Motichand v. Gauga 
Par shad Singh, 1. L. R. 24 All. 
174 ; L. R 29 I. A. 40, referred 
to. Abdullah Hossein Chow- 

DHURI V. AdMINISTEATOR-GeNERAL 

of Bengal (1914) I. L. R. 42 
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Legal Necessity : See Hindu Law — 


Alienation 

... 

876 

Letters Patent, 1865, s. 15 
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561 

Light and Air: See Easement 
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46 
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See Hindu Law-^-Mortgage 

See Injunction 

Limitation Act (IX of 1908), 

Sch . /, Art. 124 — {Act XV of 
1877 ) Sch . II, Art. 12 i— Hereditary 
office of shehait — Successor of 
shebait when bound by decree 
against predecessor in shebaUship — 
Decree-holder and purchaser at sale 
in execution who by reason of low 
caste is not competent to- hold office of 
shebait — Advene , misappropriation 
of temple income by trespasser in- 
competent to be shebait'— Wrongful 
possession not constituting wrongful 
holder shebait — Res Judicata . This 
was an appeal from the dseision Of 
tlie High Court in the case of 
Jharula Das v . Jalandhar Thakur t 


Limitation— contd. 

I. L. R. 39 Calc. 887, in which the 
widow of the shebait of a temple 
(the shebaits of which were 
Brahmin Pandas) who succeeded 
her deceased husband in that office, 
mortgaged land together with her 
interest in the income of the temple 
to the defendant (who was not a 
Bralimlu). The defendant obtained 
a decree on his mortgage on 24th 
September 1880, in execution of 
which he put up for sale the share 
of the temple income, purchased it 
himself, and got delivery of posses- 
sion in 1892. The widow died in 
May 1900. In a Buit brought on 
28th January 1910 for the land and 
mesne profits, and for a declaration 
that the plaintiff was entitled to 
receive the share of the temple 
income as it was inalienable, the 
defence was that the suit, so far as 
it related to the temple income, was 
barred as being res judicata , and by 
limitation. Held by the Judicial 
Committee (reversing the decision 
of the High Court), that Art. 124 
of the Limitation Act was not 
applicable. The suit was not one 
for an hereditary office which could 
not be held by a person who was 
riot a Brahmin, and the defendant 
was therefore not competent to 
hold the office of shebait, and had 
not taken possession of it. By 
adversely taking and appropriating 
to his own use a share of the sur- 
plus daily income from the offer- 
ings, the defendant acquired no 
title, and no right to a share of that 
income. On each occasion on which 
he received and wrongfully appro- 
priated to his own use a share of 
the income to which the shebait 
was entitled, the defendant com- 
mitted a fresh actionable wrong in 
respect of which a suit could be 
brought against him by the shebait ; 
but it did not constitute him 
the shebait for the time being, or 
affect in any way the title to the 
office. Held , also, that the defence 
(which had been upheld by the 
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High Court) that the suit was 
barred as res judicata by the deci- 
sion in a former suit brought by 
the widow to set aside the sale of 
the temple income was not main- 
tainable. Jalandhar Thakur v. 
Jiiarula Das (1914) I. L. R. 42 
Oalo. 


— Mortgage suit — Civil Proce- 
dure Code ( Act V of 1908), p. 
XXXIV, rr. 3 and 6 — Limitation 
Act (IX of 1908) Sch. I, Art . 181 
— Transfer of Property Act (IV of 
18S2) s . 90 — Perso?tal covenant 

The plaintiff in a mortgage suit, 
who has his personal remedy at the 
date of the institution of the suit, 
would not lose his personal right 
by reason of his not having made 
the application for personal decree 
under 0. XXXIV, r. 6, within three 
years of the date of the confirma- 
tion of tiie mortgage sale, since 
applications under 0. XXXIV, r. 6, 
are not governed by Art. 181 of the 
Limitation Act any more than an 
application ! for order absolute 
under 0. XXXIV, r. 8. Rahmat 
Karim v. Abdul Karim , I. L. R. 
34 Calc. G72, and Madhabmoni Da si 
v Pamela Lambert , 12 C. L. J. 
328, referred to. Biswambhar 
Shaha v. Ram Sundae Kaibarta 
(1914) I. L. R. 42 Calc. 

Preliminary Mortgage- 

decree — Limitation Act (IX of 
1V0S) Sch. /, Arts. 180 , 183 

— Application for sale of mort- 
gaged property under decree — 
Transfer of Property Act (IV of 
1882) 88. 85 to 89 — Civil Proce- 
dure Code ( Act V of 1908), 0. 
XXXIV, rr. 4 , 5. In this case 
their Lordships of the Judicial 
Committee affirmed the decision of 
the High Court in Amlook Chand 
Par rack v. Sarat Cktinder 
Maker fee, I. L. It. 38 Calc. 913, 
that an application for an order 
alisolnte for sale under a mortgage 
decree application “to 

enforce a judgment or decree” 
within the meaning of Art 183 of 


Limitation — concld. 

Seh. I of the Limitation Act (IX of 
1908), and is therefore barred if 
not made within the period pre- 
scribed by that article. Munna 
Lal Parrack v. Sarat Chunder 
Mukerji (1914) I. L. R. 42 Calc. 

Limitation Act (XV of 1877) Sch. II, 
Arts. 120, 132 : See Hindu Law- 
Mortgage 


Limitation Act (IX of 1908) s. 5 : See 

Appeal ... . ... 


s. 12: See 

Leave to Appeal to Privy Coun- 
cil 


s. 20 : See 

Cheque, payment by ... 

Sch. I, Arts. 

29, 35, 49 : Ses Arrest of Ship ... 

sch. |, Art. 

42: See Injunction ... 

Sch, I. Art. 

124 : See Limitation— Siiebait ... 


180, 183 : See Limitation 


181 : See Limitation ... 

Limited Company : See Patni lease ... 

Liquidated Damages : See Interest ... 

Magistrate, duty of : See Commitment 

Mahomedan Law — Gift male in lieu of 
dower —Nature of such gift. The 
provisions of the Mahomedan Law 
applicable to gifts, made by persons 
labouring under a fatal disease, do 
not apply to a so-called gift made 
in lieu of a dower-debt which is 
really of the nature of a sale. 
Ghulam Mustafa v. Ilurmat, I. L. 
R. 2 All. 854, followed. Abbas 
Ali v. Karim Bakhsh, 13 C. W. N. 
160, and Bibi Janbi v. Bazrath 
Saib , 21 Mad L. J. 958, referred 
to. Esahaq Chowdhry v. Abedun- 
nessa Bibi (1914) I. L. R. 42 
Calc ... ' ... 


. Marriage— Minor— • 

Guardian for marriage, functions 
and position of— Marriage of minor 
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Mahomedan Law — contd, 

ward, necessity of co?isent of Court 
fee — Functions of Court in such 
cases — Procedure to be followed 
by the guardian for Marriage of 
Mahomedan infant — Guardians and 
Wards Act (VIII of 1890), ss. 4(2) 
24, 25, 26, 41, sub-s . (0? ( l. (d), 42 
sub-s . (1), 47 cl. (a) — Practice — 
Order of District Judge not appeal- 
able. In the case of Mahomedan s 
the words “disposal in marriage” 
cannot be treated as included in 
the general words u such other 
matters as the law to which the 
ward is subject requires ” occur- 
ring in s. 24 of the Guardians and 
Wards Act. In the absence of 
express statutory provision to this 
effect, it cannot reasonably be held 
that the Mahomedan law on the 
subject of guardianship in marriage 
has been abrogated by implication 
by s. 24 of the Guardians and 
Wards Act Where the District 
Judge of Birbhum, in the matter 
of the disposal in marriage of a 
Mahomedan female minor ia re- 
spect of whose person and property 
guardians had been appointed by 
him, proceeded to select a suitable 
husband for the minor from the 
preliminary list of possible candi- 
dates prepared by his Hindu Nazir 
(the guardian of the property), in 
opposition to the selection of the 
guardian of the person (her 
mother), and of the guardian for 
marriage (her father’s step-brother), 
both of whom had initiated these 
proceedings. Held, that the 
proceedings before the District 
Judge had been throughout irre- 
gular. It was not the function of 
the District Judge to act as match- 
maker. But a ward of Court 
could not marry without the 
consent of the Court. Eyre v. 
Shaftesbury, 2 P. Wins. 103, Jeffrys 
v. Vanteswarstwarth , Barn. Oh. 141, 
Tombes v. Elers, 1 Dick 88, Sub - 
hadra Koer v. Dhajadhari Goswami, 
15 0. L. J. 147, followed Bai 
DivaU v r Motl Karson, L L. R. 


lomadan Law — concld. 

22 Bom. 509, disapproved. Hrtd , 
further, (after laying down the 
proper procedure to be followed in 
cases of this description) that 
the choice had to be made in the 
first instance by the guardian for 
marriage, and if on the materials 
before the District Judge lie was 
satisfied that the marriage was not 
unsuitable, he was to sanction it. 
Held, also, that the order of the 
District Judge was not open to 
appeal, as s. 47, cl. (a) of the 

read 

sub-s. (1 and ss, 24, 
.w.yw.w. case. 
District Judge. 


Guardians and Wards Act 
with s. 43 

25 and 26 did not cover the 
Monijan Bibi v 

Birbhum (191 4) I. I^. R. 42 Calc. 

_ Waif — Gonslituii on 

of ivaJc f * by deed of trust — Objects 
charitable and religious — Validity 
of waif . Where with the object of 
dedicating a house to the service of 
the Imams, Hassan and Hussain, 
and for other religious purposes, the 
settlor had conveyed the house to his 
grand daughter and his grand son 
on trust for the proper observance 
of the objects mentioned in the 
deed : — Held, that there was a valid 
wakf. Delross Banco Begum v. 
Ashgur Ally Khan , 15 B. L. R. 
167, discussed. Phil Chand v. 
Ahbar Yar Khan, I. L. R. 19 All. 
211, Biba Jan v Kalb Hussain, 
I. L. R. 31 All 136, Mazhar Husain 
Khan v. A bdul Hadi Khan, I. L. 
R. 33 AIL 400, referred to. Ram 
Chaean Law r. Fatima Beg am 
(1915) I L. II 42 Calc. 

Maritime Necessaries: See A r best of 
Ship 

Marriage See Mahometan Law 

Measure of Right; Sej Easement 
Mineral Rights — MoghaU Brahmoftar 

— Grant . Moghali Brahmottar 

grant of a mauza does not pass the 
minerals under it to the grantee. 
Han Nafayan Singh Deo v. Sriram 
Chahramrti , I. L. R. 37 Calc. 7*23, 
and Jyoli Prasad Singh v, LacMjmr 
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Mineral Rights —concld. 

Coal Co., I. L. R. 38 Calc. 845, 
followed. Sonet Kooer v. Himmut 
Bahadoor, I. L. R. 1 Calc 391, 
distinguished. Kunja Behari 
Seal v. Durga Prasad Singh 
(1914) I.L.R. 42 Calc. 

Minor : See Guardian 

See MamOmedan Law — 

Marriage ... ••• 

Insolvency — Provincial Insol- 
vency Act (ill of 1907), ss. 4, els. 
(5), (g), 16 — Contract Act (IX of 
1872), ss. 11, 217, 253, 254.— 
Infant, adjudication of as a?i insol- 
vent Receiver in Insolvency , powers 
of— Hind a joint -f am ily — Bank- 

ruptcy Act, 1883, ( 46 & 47 Viet., c. 
52), ss. 33, 1 02 — Jnsolveticy of 

partner — Dissolution o* partnership. 
In India, *as in England, an infant 
partner of a firm cannot as such be 
adjudicated an insolvent. Lovell 
& Christmas v. Gilbert Walter 
Beauchamp, [1894] A. C. 607, 
followed. The creditors of the 
firm are not entitled to proceed 
against him personally, being res- 
tricted only to his interest in the 
property of the firm ( vide s. 247 of 
the Indian Contract Act). There 
is no difference in principle between 
the nature of the liability of an 
infant admitted by agreement in a 
partnership business and that of 
another (e.g., a Hindu) on whose 
behalf an ancestral trade is carried 
on by his guardian. Joykristo v. 
Nittyanand, I. L. R. 3 Calc. 738, 
Ram Partab v. Foolibai , I. L. R. 
20 Bom. 767, referred to. It is not 
open to the Court to direct the 
receiver in insolvency to deal with 
assets other than those belonging to 
the persons who have been adjudi- 
cated insolvents. Lovell & Christ- 
mas v. Gilbert Walter Beauchamp, 
[1894] A. 0, 607, explained. 

Whereas in England the bankruptcy , 
of a partner works dissolution of 
the partnership -without an order of 
the Court, it is not so in India. 
Vide ss, 253, 254 of the Indian 

. ' .. ' : '■ ' ' '-"■■■ / 
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Minor — concld. 

Contract Act. A receiver appointed 
under s. 16 of the Provincial Insol- 
vency Act merely replaces the insol- 
vent partner in respect of the busi- 
ness of the firm. The position of a 
receiver is the same both with 
regard to a Hindu joint family 
partnership assets and acquisitions 
therefrom. Sanyasi Giiar an 
Mandal v. Asutosh Gi-iose, (1914) 
L L. R. 42 Calc. 

Minor Widow : See Guardian 

Misappropriation : See Shebait 

Misjoinder — Wrongful confinement on one 
day, wrong ful confinement and assault 
of the same persons on a subsequent 
day — Identity of transaction — Unity 
of object— Criminal Procedure 

Code (Act V of 1898) $. 239 . 

Where, in consequence of certain 
persons having killed a cow on a 
zami iidar’s estate contrary to prac- 
tice and eateu its flesh, they were 
taken to the cutcherry on the 14th 
December, fined therefor and con- 
fined till they had furnished security 
for the payment of the .fine within 
three days, and on their failure to 
do so were again taken to the 
cutcherry and detained there, and on 
information given to the police, one 
of them was beaten and all ejected : 
Held,’ that the illegal-confinement on 
the first day, and the similar confine- 
ment and assault ou the second day 
were parts of the same transaction, 
the object of the accused on both days 
being the same, viz., to punish the 
persons for a breach of the rule by 
extorting the fine, and the assault 
on the second day being the con- 
clusion of the transaction, and that 
the joint trial of the accused for 
offences under s. 347 of the Penal 
Code committed on the 14th and 
18th and for that under s. 352 on 
the latter date by them was legal. 
Emperor v. Datto Hanmani Shaha - 
purkar, I. L. R* 30 Bom. 49, and 
Emperor v. Sherufalli AlUbhoy , 
L L. ft. *27 Bom. 135, approved. 
Budhai Sheik v. Emperor, I. L. R* 33 
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Calc. 292, and Gul Mahomed Sircar 
v. Cheharu Mandal , 10 C. W. N. 

^53, distinguished. Deputy Legal 
Remembrancer % Kailash 
Chandra Ghose (1914) I. L. R. 42 
Calc. ... 

Misjoinder of Charges : See Charge ... 

— Joint trial for 

offences under s. 12 OB of the Penal 
Code and ss. 19(f ) , 20 of the Arms 
Act , committed in pursuance of the 
object of the conspiracy — Identity of 
transaction — Criminal Procedure 

Code (Act V of 1898), s. 239 — Joint 
possession of arms — Mere keeping 
of fire-arms not an offence. u Fire- 
arms ” whether inclusive of parts of 
the same — Arms Act (XI of 1878) ss. 
4, 5, 14, 19 (a) (/), 20 — Criminal 
conspiracy , proof of — Punishment 
when act contemplated not done — 
Penal Code (Ad XL V of I860), ss . 
109, 116 , 120B . A charge of 
criminal conspiracy to manufacture 
arms, under s. 120B of the Penal 
Code read with section 19 (a) of the 
Arms Act (XI of 1878), may be 
tried jointly with charges of offences 
under ss. 19 (/) and 20 of the 
latter Act committed in pursuance 
of the object of the conspiracy. 
As long as the conspiracy 
continues the transaction which 
began with the forming of the 
common intention continues, and 
the offences under ss. 19 (/) and 
20 of the Arms Act are committed 
in the course of the same transac- 
tion. Legal Remembrancer , Bengal 
v. Mon Mohan Roy, 19 0. W. N. 
672 ; 21 C. L. J. 195, followed. 
Where two persons rented a house 
and lived in it, and parts of arms 
were found in one of the rooms 
Held, that both being in joint occu- 
pation of the house, were in joint- 
possession of the articles so found. 
The word u fire-arms” in s. 14, 
read with the meaning of “arms” 
in s. 4 of the Arms Act, includes 
parts of fire-arms. u Fire-arms” 
means only arms fired by gunpowder 
or other explosives. Ahmed Hossein 


Misjoinder of Charges —eoncld. 

v. Queen-Empress, I L. R. 27 Calc. 
692, Emperor v. Dhan Singh, 5 Or. 
L. J. 435 ; 3 N. L. R. 53, followed. 
The offence under ss. 5 and 19 ( a ) 
of the Arms Act is not a mere 
keeping of arms, but a keeping of 
the same for sale. In cases of 
conspiracy ,Hhe agreement between 
the conspirators cannot generally 
be directly proved, but only inferred 
from the established facts of the 
case. Where two persons took a 
house in which a considerable num- 
ber of pieces of fire-arms was found 
with tools and implements, and 
work had been actually done to 
some of the parts of fire-arms, the 
Court may and ought to infer a 
conspiracy to manufacture arms. 
Per Curiam : Where there is only 
a conspiracy to manufacture arms, 
without an actual manufacture, the 
sentence should he imposed under 
s. 12 OB of the Penal Code read 
with s. 19 (a) of the Arms Act and 
s. 116 of the Penal Code, and the 
maximum term of imprisonment 
awardable under these sections is 9 
months’ rigorous imprisonment. 
Per Beachgroft J. The punishment 
awardable under s, 120B of the Penal 
Code varies according as the offence 
has or has not been committed 
in consequence of the conspiracy. 
If an offence has been committed, 
the punishment is that provided by 
s, 109 of the Penal Code, though, 
strictly speaking, there should not 
be a conviction in such cases of 
conspiracy but of abetment. If it 
has not been committed, the punish- 
ment is governed by s. 116 of the 
Penal Code. Harsiia Nath 
Chatterjee v. Emperor (1914) 
I L. R. 42 Calc. 

Misrepresentation : See Ciiukani 

Right 

Mitakshara : See Hindu Law— 

MoB'raAam : -V' 7 : • ^ 

Mitakshara, Gh. II, ss* 5, 6 s; See H iniwj 

Law— Inheritance ... ..4 
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Moghali Brahmottar: See Mineral 

Rights ... ... ... 346 

Mortgage: See Hindu Law — Aliena- 
tion ... ... ... 876 

See Hindu Law — Mortgage 1068 

See Limitation ... 294 

See Pat.as or Turns of 

Worship ... ... 455 

— Interest — Loss of part of secu- 

rity by acquisition of mortgaged lani 
— Mortgagee applying to Land Acqui- 
sition Judge for return of mortgage 
money ( out of the compensation 
money ) within term , whether entitled 
to interest for the whole term — Land 
Acquisition Act (I of 1S94 ), ss. IS , 

30 . — If the mortgagee makes a 
demand for payment within the 
term, and the mortgagor complies, 
the mortgagee cannot insist upon 
payment of interest for the whole 
of the term. Letts v. Hutchins , 

L. R. 13 Eq. 176, In re Moss , 31 
Oh. D. 90, Smith v. Smith , [1891] 

3 Gin 550, referred to. Where th 3 
mortgagee has given notice requir- 
ing payment within the term, 
he cannot withdraw it without 
the consent of the mortgagor. 

Smtley v Wilde, [1899] 1 Oh. 

747 ; 2 Oh. 474. followed Where 
the mortgagor agreed to keep the 
money for one year from 28th Sep- 
tember 1912 on condition that the 
land should remain as security fer- 
tile loan during the term, but 
one of the properties given as secu- 
rity had been acquired (the mort- 
gagee probably having no know- 
ledge thereof), and on the 11th 
October 1912 the mortgagor applied 
to the Land Acquisition Deputy 
Collector that the money due under 
the mortgage (including one full 
year’s interest) might he paid to 
him out of the compensation 
money, and the mortgagor' consent- 
ed : Held, that as the contract * ' 

between the parties could not 
performed according to its letter by 
reason of circumstances beyond their 
control, tm mortgagor wag not 

* V* i $ . 1 r * ' ^ : ■"■■■ ■ 

i' v " ‘ ■■ ~.v ;..v v. 

ev ; 

* 


Mortgage — -conoid. 

bound to pay interest beyond the 
period of one month (as admitted | 
by him). Bakhtawar Begam v. 

Rusaini Khanum , I. L. R. 36 All. 

195, explained. Prokash Chandra 
Ghose v. Ha^an Baxu Bibi (1914) 

I. L. R. 42 Calc. ... ... 1146 

Sale of mortgaged property for 

any claim of mortgagee unconnect- 
ed with mortgage— Civil Procedure 
Code ( Act V of 1908), 0, XX XIV, r. 

14 — Transfer of Property Act (IV 
of 1SS2), s. 99. A mortgagee is 
competent, under the Civil Proce- 
dure Code of 1998, to have his 
mortgaged property sold in satis- 
faction of any claim which he may 
have against the mortgagor, though 
the claim may be unconnected with 
the mortgage. Tarak Nath 

Adhikari v. Bhubaneshwar Mitra 
( 1914) I. L. R. 42 Calc. ... 780 

Mortgage bet w ae n Hindus: See Damdu- 

PAT, RULE OF ... ... 826 

Mortgage Bond : See Receipt ... 546 

— Decree : See Insolvency ... 72 

Suit: See Compromise ... 801 

g ee Jurisdiction ... 116 

Navigable River: See .Fishery ... 489 

Nepal whether a “Foreign State’*: See 

Extradition Warrant ... 793 

New Case: See Remand ... 888 

Notice: See Arrest of Ship ... 85 

: See Insolvency ... ... 72 

Notification, defect in: See Sale for 

Arrears of Revenue .. 897 

Nuisance: See Easement ... ' ... 46 

Occupancy Holding — -Non-transferable 

occupancy holding , whe.th.er devis- 
able by will — Bengal Tenancy Act 
( VllloflSSSf ss. 20, 178 , sub s. 

(3) cl. (d) — Ileir , if estopped by 
testator's '/act from claiming inheri- 
tance under the statute , A non- 
transferahle occupancy holding 
cannot be the subject Of a valid 


t 
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Occupancy Holding — contd. 

testamental disposition. In the 
case of a testamentary devise of 
such a holding, the heir-at-law is 
not debarred by the doctrine of 
estoppel from questioning its 
validity. Bari Das Bairagi v. 
Udoy Chandra Das , 12 C. W. N. 
1086 ; 8 G. L. J. 261, not followed. 
Amulya Rat an Sircar v. Tarini 
Nati-i Dey, (1914) I. L. R. 42 Calc. 

Revenue Sale Law 

{Act XI of IS 59), s . 3 7 — Occu- 
pancy raiyats at fixed rates — Pur- 
chase ? — Doctrine [of Protection — Its 
extension. The protection of occu- 
pancy raiyats at fixed rates, refer- 
red to in s. 37 of the Revenue Sale 
Law (Act XI of 1859), is not one 
of the ordinary exceptions in that 
section. It is a proviso expressing 
the determination of the Legisla- 
ture that no purchaser shall disturb 
any of the permanent tenants on 
the land who are in actual occupa- 
tion of the soil and are cultivating 
it. This docrine of protection has 
recently been extended to ordinary 
occupancy raiyats. Sarat Chajulra 
Roy v. Asiman Bill , I. L. R. 31 
Calc. 725, referred to. Shut Nath 
Naskar v. Surendra Nath Butt , 13 
C. W. N. 1025, distinguished. 
Abdul Gani Chowdhury t\ 
Makbul Au (1914) I. L. R. 42 
Calc. 

— Transferability of 

part or whole— 'Consent of land- 
lord — Operation of transfer as 
against raiyat , landlord and other 
persons — Civil Procedure Code { Act 
XIV of 1882), s. 244— Bengal 
Tenancy Act {VIII of 1885), p . 87. 
In transfers, for value, of occu- 
pancy holdings, apart from, custom 
or local usage : (i) The transfer of 
the whole or a part is operative 
against the raiyat, — {a) Where it 
is made voluntarily ; (5) where it is 
made involuntarily and the raiyat 
with knowledge fails or omits to 
have the sale set aside. A sale is 
made involuntarily, where it is in 
execution of a money decree, but 
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not of a decree founded on a mort- 
gage or charge voluntarily made, 
(ii) The transfer is operative as 
against the landlord in all cases in 
which it is operative against the 
raiyat, provided the landlord has 
given his previous or subsequent 
consent. Where the transfer is a 
sale of the whole holding, the land- 
lord, in the absence of his consent, 
is ordinarily entitled to enter on the 
holding ; but where the transfer is 
of a part only of the holding, or 
not by way of sale, the landlord, 
though he has not consented, is not 
ordinarily entitled to recover 
possession of the holding unless 
there has been (a) an abandonment 
within the meaning of s. 87 of the 
Bengal Terancy Act, or {b) a relin- 
quishment of the holding, or (e) a 
repudiation of the tenancy. 
Whether there has been a relin- 
quishment or repudiation or not 
depends on the substantial effect 
of what has been done in each 
case. (iii) The transfer of the 
whole or a part is operative as 
against all other persons where it 
is operative against the raiyat. 
Dayamayi v. Ananpa Mohan Roy 
Chowdhury, (1914) I, Lv E. 42 
Calc. 

Occupancy Raiyats at fixed rates: See 

Occupancy Holding 

Official Assignee, sale by; See Insol- 
vency ... . 

Official Witness, privilege of: See 

Charge ... 

0 n us ■ ' of Pr oof : ' See Ch au kid ari 
Chakran Lands 

Ordinance, 1914— Vi :— See Comme^ial 
Intercourse with Enemies Ordi- 
■ N ANCB [■iff, XX, •••; ; ; * * # ' 

Orissa, Zetfindari Estates in: See 

Chaukidari Chakran Lands 

Pa las or turns of worsbi p— Mortgage— 
Transferability of palas— Custom 
Kalighat Temple— Estppel of mort- 
gagor even if trustee— hssenteal 
attribute® of valid custom— Public 
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policy , contravention of -Onus pro - 
bandi — Civil Procedure Code ( Act 
V of 1908), 0. XXXIV— Chattels 
— Intangible property , foreclosure 
of mortgage of — Pledge . Far 

Mookerjee J. (Beachcroft J. 
reserving opinion). A mortgagor, 
even when acting in a . public 
capacity and not for his own 
benefit, is estopped to deny his 
title, and cannot set up as a 
defence for himself against the 
mortgagee that the property so 
mortgaged is trust property which 
he had no right to mortgage. Doe 
v. Horne , L. R. 3 Q. B. 760 ; 61 
R. R. 397, followed. This principle 
is inapplicable where the mortgage 
is void as contrary to Statute. 
Barrow's Case , 14 Oh. D. 432, 
followed. Trustees for a public 
purpose are not, by the nature 
of their office, protected from the 
operation of estoppel as against 
the assignees of the original 
parties to the deed in question. 
Doe v. Horne , L. R. 3 Q. B. 760 ; 
61 R. R. 397, Webb v. Herne , 
L. R. 5 Q. B. 642, and Higgs v. 
Assam Tea Co L R. 4 Ex. 387, 
referred to. [View indicated by 
Ranerjke J. in Malliha v, Ratan- 
mani , 1 C. W. N. 493, not 
accepted,] Per Mookerjee und 
Beachceoft JJ. 11 A custom to be 
valid must have four essential 
attributes : (i) it must be imme- 
morial ; (ii) it must be reasonable ; 
(iii) it must have continued without 
interruption since its immemorial 
origin ; and (iv) it must be 
certain in respect of its nature 
generally, as well as in respect of 
the locality where it is alleged to 
. obtain and the persons whom it is 
alleged to affect. 11 Tyson v. Smith , 
9 Ad. & EL 406, followed, A 
custom cannot be enlarged by 
parity of reasoning. Arthur v. 
Bokenham, 11 Mod, 148, Pradyote 
■ v. Oopi Krishna , I. L. R, 37 Calc. 

322, referred to, A custom 
originating within time of memory, 
tit i ' HD * H r . • : W ./ ' • : ; / : 
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even though existing in fact, is 
void at law.” Mayor of London v. 
Cox, L. R. 2 H. L. 239, followed. 
Evidence showing exercise of a 
right in accordance with an alleged 
custom as far back as living testi- 
mony can go, raises the presump- 
tion, though only a rebuttable one, 
as to the immemorial existence of 
the custom. Bastard v. Smith, 2 
Moo. & R. 129, Mercer v. Denne, 
[1904] 2 Ch. 534, followed. If 
the existence of the custom has 
been proved for a long period, the 
onus lies on the person seeking to 
disprove the custom to demonstrate 
its impossibility. If a custom be 
against reason ( i.e ., artificial and 
legal reason warranted by authority 
of law) it has no force in law. 
When a custom is said to be void 
as being unreasonable, the un- 
reasonable character of the alleged 
custom conclusively proves that 
the usage, even though it may have 
existed from time immemorial, 
must have resulted from accident 
or indulgence, and not from any 
rights conferred in ancient times. 
Salisbury v. Gladstone, 9 II. L. C. 
692, followed. The period for as- 
certaining, whether a particular 
custom is reasonable or not, is the 
time of its possible inception. The 
Tanisiry Case, (1608) Davis 20, 
followed. In practice, the Kalighat 
Temple palas have been transferred 
during at least 90 years, though in a 
limited market which those alone 
can enter who ' are qualified to 
become shebait by birth or marriage, 
the time when this custom origi- 
nated being unknown. Proof of the 
existence of a custom need not be 
carried back by direct evidence to 
the year 1773 when the Supreme 
Court was established, or even to 
1793 when the first Regulations 
were passed by the Indian Legis- 
lature. The customary right to 
make a sale, mortgage,- gift or lease 
of a pala in favour of persons 
within a limited circle (the traus- 
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feree being under precisely the same 
obligation to the endowment as the 
transferer himself), is closely asso- 
ciated with and possibly developed 
out of the heritable, devisable, and 
partible character of a pala* 
Janolcee v. Gopaul , I. L. R. 2 Calc. 
365, referred to. A custom of this 
description clearly cannot be 
characterised on any rational 
grounds as unreasonable or opposed 
to public policy. Foreclosure, as a 
remedy of the mortgagee, is. not 
confined to mortgages of land ; it is 
equally applicable to mortgages of 
chattels , Harrison v. Hart, l 
Oomyn. 393 ; 2 Eq. Gas. Abr. 6, 
followed. A mortgagee of intan- 
gible property is entitled to fore- 
close the mortgagor quite as much 
as a mortgagee of chattels. Maha- 
mava Debi v . Haridas Haldar, 
(1914) I. L. R. 42 Calc. 

Pardanashin : See Presentation of 
Complaint 

examination of: See Com- 


plaint ... 

Pardon — Failure of approver to comply 
with terms of the pardon on exami- 
nation at the preliminary enquiry — 
Forfeiture of pardon — Commitment 
of approver along with other 

accused — Joint trial of approver 
and others — Plea of pardon taken 
in the Sessions Court — Proper pro- 
cedure thereon — Trial of question of 
forfeiture as a preliminary issue — 
Power of Jury to determine the 
point— Criminal Procedure Code 

(Act V of 1898 ), s*. 298 ( 1 ) (a), 37. 
Where an approver has forfeited 
his pardon, on his examination at 
the preliminary enquiry, the Magis- 
trate may put him in the dock, 
recommence the enquiry and com- 
mit him for trial along with the 
other accused, Queen-Empress v. 
Natu , I. L. R. 27 Calc. 137, dis- 
cussed. Queen-Empress v. Brij 
Ear ain Man , I. L R. 20 All. 529, 
Emperor v. Budhan , I. L. R. 29 AIL 
24, Suhan Khan v. King -Emperor, 
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5 All. L. J. 691, and King-Emperor 
v. Bala, I. L. R 25 Bom. 675, 
followed. When an approver lias 
been committed to the Court of 
Session as an accused he may plead 
his pardon in bar at the trial, and 
the Judge must first try the issue 
of forfeiture and take the verdict 
of the Jury thereon, and then 
proceed with the trial of accused' 
for the offences charged. Emperor v. 
A bani Bhushan Chucherbutty , I. L. 
R. 37 Calc. 845, discussed. Kalian 
v. Emperor, I. L. R. 32 Mad. 173, 
Alagirisami Naieken v. Emperor , 
I. L. R. 33 Mad. 514, Kmg-Em - 
per or v. Bala , I. L. R.25 Bora. 675, 
Emperor v. Kotkia, I. L. R. 30 
Bom. 611, and Emperor v. Kalu, 
31 Punj. Rec., 1904, approved. 
Per Beachcroft, J. Under the 
old law’ the pardon remained in 
force until its withdrawal, by the 
authority granting it, in conse- 
quence of the approver failing to 
observe the conditions of the par- 
V don, but under the present law the 
result of such failure is that the 
approver may be put on trial with- 
out any formal order of withdrawal 
or cancellation of the pardon. The 
plea should he taken at the com- 
mencement of the preliminary 
enquiry and considered by the 
Magistrate. 'If he decides against 
it or it is not taken before him, the 
appro ver may raise the plea in the 
Sessions Court. The Judge ought 
to try the question of forfeiture as 
a preliminary issue, on evidence 
limited to the point, and take the 
verdict of the Jury on it before 
proceeding to try the general issue 
of the guilt of the accused. The 
onus of proof of forfeiture is on 
the Crown. Queen- Empress v. 
Mantch Chandra SarJear , L L. R. 

24 Calc. 492, declared obsolete. 
Where, however, the Judge tried 
the question of forfeture with the 
Jury after some evidence on the 
general issue had been recorded 
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Pardon — concld. 

Held , that the irregularity had not 
prejudiced the approver or the 
other accused. Semble : When the 
approver deviates from the condi- 
tions of his pardon in the Sessions 
Court, he cannot be removed from 
the witness box and placed in the 
dock as an accused. Shashi Raj- 
bakshi v. Emperor (1914) 1. L. li. 
42 Oalc. ... 

Withdrawal by Magistrate 
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not granting the pardon — Omission 
to state g founds of forfeiture— 
Necessity of formal withdrawal or 
declaration of forfeiture— Plea of 
pardon to be raised at the trial — 
Trial of issues of forfeiture of 
pardon and guilt of accused— 
Criminal Procedure Code ( Act V of 
1898), ss. 33 7, 339 . Under the 
present law no formal withdrawal 
of pardon nor formal declaration of 
its forfeiture are required. If the 
approver be subsequently proceeded 
against, it is open to him to plead 
at his trial that the pardon has not, 
in fact, been forfeited, that is, that 
he lias not violated its conditions. 
The two questions of forfeiture 
of pardon arid of iiis guilt of the 
offence in respect of which he 
received the same, may be heard 
and determined together, under the 
circumstance. Emperor v Kotina, 
I.L. R. 30 Bom. 611, Kullan v. 
Emperor , I. L. 11. 32 Mad. 173, and 
Emperor v. A bani Bhushan 
Chuckerbutty , 1. L. R. 37 Calc. 815, 
referred to. Emperoii v. Sabar 
Akunji (1914) I, L. R. 42 Calc. ... 

Parties — Civil Procedure Code (Act V 
of 1908), $. 92, 0. I., r. 3 — Public 
Religious Trust — Suit to remove a 
trustee and to recover possession of 
trust properly in the hands of a 
third party — Joinder of patties — 
A lienee of trustee. Where in a suit 

under s. 92 of the Civil Procedure. 
Code (Act V of 1908), the second 
defendant, who was the alienee of 
trust property, the subject of the 
suit, contended that the suit should 
be dismissed as against him on the 
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Parties — concld . 

. ground that he was not a necessary 
party to it : — Held, that there is 
no reason why, having regard to 
the provisions of 0. I. r. 3 of 
the Civil Procedure Code, the second 
defendant should not be made a 
party to the suit ; nor why, if the 
decision of the Court is against 
him, he should not be declared to 
be a trustee of the trust property 
and be directed to convey tlie pro- 
perty. Budh Singh Dhudhuria v. 
Niradbaran Roy, 2 C. L. J. 431, 
and Budree Das Mukhn v. Choony 
Lai Johurry, I. L. R. 33 Calc. 789, 
distinguished. Compania Sansi- 
nena de Carnes (Jong clad us v. 
Houlder Brothers , [1910] 2 K. B. 

354, referred to, Ali IIaffiz v. 

Abdur Raiiaman (19.15) I. L R. 

42 Calc. ... ... ... 1135 

Partition : See Rabuana Grant ... 582 

$02 Costs ... ... 45 1 

Partnership, dissolution of s See Minor 225 

winding up of: See Appeal 914 

Part-payment: See Cheque, payment 

by ... ..v ... 1043 

Patni. Lease -Chota Nagpur Encum- 
bered Estates Act (Bengal VI of 
1876 as amended by Act V of 1884) 

$. 17 — Rules under s. 19 of Act, 

Rule 16 — Patni leas » executed by 
Deputy Commissioner as manager 
of Bar abhum Estate under the Act 
— Sanction of Commissioner — Ob- 
jection that patni lea- e had not been 
submitted to Commissioner after he 
had sanctioned all the details— 
Sanction granted for lease to a 
firm and lease given to a Limited 
Company — Stipulation for payment 
of bonus — Pay ment after time fixed. 

The grant of a patni leaie under 
the Chota Nagpur Encumbered 
Estates Act (Bengal Act VI of 1876 
as amended by Act V of 1884) «. 

17, and rule 16 of the rules made 
under the Act, necessitate the sanc- 
tion of the Commissioner. In a 
suit to have a patni lease executed 
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pa tni Lease — contd. 

by the Deputy Commissioner as the 
manager under the Act of the Bara- 
bhum Estate on behalf of the pro- 
prietor, the father of the plaintiff 
(appe]lanfc) ? | declared void and in- 
operative as not having received a 
valid sanction : — Held, that where 
it has been affirmatively established 
that a transaction itself in all its 
essential particulars lias obtained 
the sanction of the Commissioner, 
and then it becomes requisite that 
the transaction be carried into effect 
by the preparation of an appro- 
priate deed, an objection merely on 
the ground that the document ulti- 
mately prepared has not been sub- 
mitted for sanction, cannot be sus- 
tained. In administrative and de- 
partmental action it must necessari- 
ly be the case that formal detail? 
may have to be entered upon in 
order t<5 carry into effect, and put 
into legal shape the arrangement to 
which the sanction was given. 
Where sucli a sanction was given 
for a patni lease to be granted to 
“ Robert Watson & Co. 11 , a firm of 
individual men, and the actual lease 
was executed in favour of “ Robert 
Watson & Co., Limited, 11 the firm 
having been converted into a 
Limited Company : — Held, on the 
facts of the case, that when the; 
negotiators in the course of the 
correspondence mentioned 41 Robert 
Watson & Co., 11 they did in fact 
mean and were perfectly understood 
to mean u Robert Watson & Co., 
Limited,” the fact of the incorpora- 
tion of the Limited concern being 
well known, and that therefore the 
misdescription did not, under the 
ordinary principle applicable to such 
matters, affect the validity of the 
sanction or of the patni lease. In 
this view it was unnecessary to 
decide as to the effect in law of the 
difference in the u persona ” of the 
two descriptions. Held , also, that 
the sanction of the Commissioner 
in this ease was not merely a sanc- 
tion of a proposal to grant a patni. 


Patni Lease— eancld* 

The proposal had been made ; it had 
been accepted ; a contract was ac- 
cordingly completed on the subject, 
audit was that contract so complet- 
ed that was sanctioned. The patni 
lease stipulated for the payment of 
a salami or bonus, and the 
granting the sanction contained the 
clause, u provided the amount be 
paid before the end of March 1890.” 

Some delay occurred owing to 
exchange of views being necessary 
as to the actual wording of t 
draft patni, but the lease was 
finally settled, by both parties, a 
the salami was paid on 25th June 
1890 : — Held , that the lease would 
not afterwards have been open to a 
challenge to be made by the' Deputy 
Commissioner himself, or for the 
Commissioner’s sanction to be with- 
drawn ; and a fortiori there was 
no ground for sustaining such a 
challenge when put forward long 
afterwards on behalf of the 
debtor’s successor by whom the 
suit was brought. Ram Kanai 
Singh Deb Daufashaha v. 
Mathewson, (1915) I. L. R. 42 

Calc. 

Penal Code (Act XLV of I860), 8$. 109, 

116, 120 B : See Misjoinder of 
Charges... 

ss# j20, 

120A, 1203, 121A : See Charge ... 

s 225 B : 

See Warrant, validity of ... 7C 

8. 323 ; 

See Baiixff ... ... Si 

Penalty : See Interest ... G52. 0 

Perjury — Witness — Deposition not read 
over to (fitness in the hearing of ac- 
cused or Ms pleader but read by 
witness himself —Inadmissibility of 
deposition in subsequent trial for 
gwing false evidence — • Proceeding 
against loitnesn — Preliminary enquiry 
— Omission to record statements of 
witnesses examined thereat — Order 
for prosecution not containing as- 
signment of the false statements — 
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Perjury — concld. 

Criminal Procedure Code ( Act V 
of 1898, ss. 360 (1), 476— Practice, 
Section 360 (2) of the Criminal 
Procedure Code requires the evi- 
dence of a witness to be read over 
to him in the hearing of the accused 
or his pleader, so as to enable 
the latter to correct any mistakes 
in it. The reading of the deposition 
by the witness himself is not a 
compliance with the section, and 
renders the record of it inadmissible 
in a subsequent trial against him 
under a. 1H3 of the Penal Code. 
Mahendra Nath Misser v. Emperor , 
12 G. W. N. 845, and Jyotish 
Chandra Mukerjee v. Emperor , 
I. L. R. 36 Calc. 955, followed. 
Although s 476 of the Criminal 
Procedure Code does not expressly 
provide for the manner in which 
, the preliminary inquiry thereunder 
is to be recorded, a summary of the 
statements of the witnesses exam- 
ined thereat should be made. 
An order under the some section, 
directing the prosecution of a person 
for giving false evidence, should 
set out the statements alleged to be 
false. Emperor v . Jogendra Nath 
Chose (1904) I. L. R. 42 Calc. ... 

Permanent Lease : See Hindu ' Law — 
j . Religious Endowment 

| Permanent Settlement : See Fishery 

j Personal Covenant : See Limitation 

I Piecemeal Trial : See Bailiff 
1 Plaint: See Court-fee ... 

I - 1 :-.v v y ; 

I Pleading : See Arrest of Ship 

| *' Pledge ; See Palas or Turns of Wor- 

I ship 

Police Report: See Surety 
P ossession, writ of : See Bailiff 
Power of Attorney ; See Complaint ... 
Practice: See Acquittal ... 

— - See Appeal ... 

* See Appeal— Criminal Case 

1 ,54'“ ^ 
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See Bailiff 

PaGD. 

313 

See Contempt of Court 

1169 

See Evidence ... 

784 

See Insolvency 

109 

See Mahomedan Law — Mar- 

351 

See Perjury ... 

240 

See Public Prosecutor, duty 

422 

See Rateable Distribution 

1 


Reference — Assessment of 

damages. A reference should be 
directed by the Court to assess 
damages only when the enquiry 
would involve questions of detail 
which it would be wasting the 
time of the Court to investigate. 
Wallis v. Sayers , 6 T. L. R. 356, 
referred to. D. N. CtI-iose & Bros. 
v. Pop at Narain Bros (1915) 
I. L. R, 42 Calc. 

Preliminary Decree : See Appeal 

Preliminary Inquiry: See Perjury 

Preliminary Mortgage-decree : See 

Limitation 

Prescription: See Easement 

Presentation: See Complaint 

Presidency Magistrates: See Piecemeal 

Trial ... 

Presidency Small Cause Courts Act (XV 
of 1182, ss. 43. 48: See Bailiff ... 

Presidency Towns Insolvency Act (ill of 
1909), s. 38 (4), (5): See Insol- 
vency 

Press Act (1 of 1910) s. 4 (?) : See For- 
feiture ... .... 

Primogeniture : See Hindu Law — 
Inheritance 

Principal and Agent : See Sale of 
Goods 

Priority: See Co-operative Society ... 

Privy Council, practice of — Special 
leave to appeal in Criminal case , 
application for — Petitioners sen * 
tinned to death — Stay of . execution 
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Privy Council, practice Of — conoid , 

of sentences pending hearing of peti- 
tion, refusal of — Tendering advice 
as to exercise of King's Prerogative 
of pardon , On an application for 
special leave to appeal in a case in 
which the petitioners had been 
sentenced to death, their Lordships 
of the Judicial Committee, not 
being* a Court of Criminal Appeal, 
declined to interfere with regard 
to staying execution of the sen- 
tences pending* the hearing, or to 
express any opinion as to whether 
they ought to be suspended, The 
tendering of advice to His Majesty 
as to the exercise of His Prerogative 
of pardon is a matter for the Exe- 
cutive Government, and is outside 
their Lordships’ ^province. Bal- 
muktjnd v. King-Emperor (1935) 
I. L. B. 42 Calc, 

Probate: See Guardian ... \. ... 

Probate — Revocation — Will , validity of 
— Proof in common form — Know- 
ledge — A cquiescence— -Delay - — Pro- 
bate and Administration Act (F of 
1881 ) s. 50, It does riot matter 
by what facts knowledge of the 
grant of probate and acquiescence 
in it are established, for neither 
knowledge, nor acquiescence, nor 
lapse of time are of themselves 
operative as a bar to the proceed- 
ing* which every person interested 
in the estate of the testator has a 
right to bring, if he was not made 
a party in th <5 probate proceeding. 
His application must be bond fide 
and he must give some reasonable 
and true explanation of the delay. 
Hoffman v. Norris , 2 Phillim. 230, 
Merryweather v. Turner , 3 Curt. 
802, and Kunja Lai Ghowdhury 
v. Kailash Chandra Ghowdhury, 
U C. W. N, 1068, referred to. 
Manorama Chowdhurani v, Shiva 
Sundari Moxumdar (1914) I. L. R. 
42 Calc. 

Probate and Administration Act (V of 

1881) s. 50: See Probate 

Procedure : See Contempt op Court ... 


Procedure: See Mahomed an Law- 
Marriage 

— : See Rateable Distribu- 
tion ... ... ..i 

Proof in common form: See PRorate... 

Prosecution : See Evidence 

Prosecution, duty of : See Charge 

Protection, doctrine of: See Occup- 
ancy Holding ... 

Provident Insurance — Company with 
share capital carrying on business 
of a provident insurance society — 
Liability to registration as such 
before receiving premiums — Provi- 
dent Insurance Societies Act (F of 
1912) ss, 2 (S), 6, 7, 21, A 
company having a share capital 
divided into shares must, if it 
intends tc> carry on the business 
of a provident insurance society, 
be registered under the Provident 
Insurance Societies Act (V of 
1912) before it receives any prc- 
mium or contribution. Oriental 
Government Security Life Assur- 
ance Go. w Oriental Assurance Go 
I. L. R. 40 Calc. 570, explained. 
Deputy Legal Remembrancer n . 
Sital Chandra Pal (1914) I. L» R. 
42 Calc. ... 

Provident insurance Societies Act (V 
of 1912) ss, 2 (8), 6, 7, 21 : See 

Provident Insurance 

Provincial Insolvency Act (ill of 1907), 
ss. 4 els. (5), (g), 16: See Minor... 


ss. 13, 18, 34 : See Insolvency. ... 

Provincial SmaIMJause Courts Act (IX 
of 1687), ScH. II, Art. S : See Home- 
I stead Land 

I Public Demands Recovery Act (Bang. I 
j of 1895, 1897): See Sale for 

Arrears op Revenue 

480 Public Nuisance — Encroachment on 

public pathway— AppUcatim to 
District Magistrate by letter — 
480 Reference of applicant by Utter to 

11S9 Civil Court — Subsequent petition to 
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Public Nuisance- 


the Subdivisional Magistrate regard- 
ing the same pathway — Issue of 
conditional order — Appearance of 
opposite parly and claim of title to 
the path — Dropping proceedings 
without talcing evidence — Criminal 
Procedure Code ( Act V of 1898), 
ss. 133, 13 7 . When a Magistrate 
makes a conditional order under 
s, 133 of the Criminal Procedure 
Code against a party who appears 
and shows cause, he is bound, 
under s. 137, to take evidence as 
in a summons case. It is open to 
him thereafter to consider whether 
there is a complete answer to the 
case, or whether it is not a proper 
one for reference to the Civil 
Court. Sarojbashini Debi v. 
Sri tati Ceiaran Ciiowdhry (1914), 
L L. R. 42 Calc. 

— Unlawful obstruction to 

public way — Bond fide question 
of title — Duty of Magistrate to 
determine the question — Criminal 
Procedure Code ( Act V of 1898), 
ss. 13$, 137. Per Sharfuddin J. 
When a party, against whom an 
order under s. 133 of the Criminal 
Procedure Code is contemplated, 
appears and raises the question that 
a pathway, alleged to have been 
unlawfully obstructed, is not a 
public but a private one, the 
Magistrate should not only decide 
whether it is public or private, 
but he should determine whether 
the claim is bond fide or a mere 
pretence set up only to oust the 
jurisdiction of the Court. If he 
finds that the claim is a mere 
pretence, he may proceed to pass 
a final order ; but if he finds that 
the claim, though not substantiat- 
ed, has been raised bond fide, he 
should stay his hand and refer the 
party to the Civil Court, and if the 
party does not inwe recourse to 
such Court within a reasonable 
time, the Magistrate may then 
proceed to make the order absolute. 
Bdat Ali v. Abdur Rahim, 8 


. .j 
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Public Nuisance— conoid. 

C. W. N. 143, MatuJcdhari Tewari 
v. Ha ri Madhab Das, 9 C. W. N. 

72, Luckhee Narain Barter jee v. 

Ram Kumar Hfukherjee, I. L. IP 
15 Calc. 564, and Preonath Bey v. 
Gobordhone Malo, I. L. R. 25 

Calc. 278, referred to. The pro- 
visions of s. 133 of the Code should 
be sparingly used. Teunon J., in 

the circumstances of the case, 
assented to the order proposed. 
Manipur Dey v. Bidhu Bhushan 
Sarkar (1914), I. L. R. 42 Calc. ... 158 

Public Pathway, encroachment on: See 

Public Nuisance ... ... 702 

Public Policy : See Slavery Bond ... 742 

— , contravention of : See 

Palas or Turns of Worship ... 455 

Public Prosecutor, duty of: — Duty to 
produce a 7 l the evidence in his 
power bearing directly on the 
charge — ■ Duty to call all the avail 
able eye-witnesses in capital cases — 
Omission to examine material wit- 
nesses, effect of — Inference adverse 
to the prosecution arising there- 
from — Practice. The purpose of a 
criminal trial is not to support at 
all costs a theory, but to investi- 
gate the offence and to determine 
the guilt or innocence of the 
accused ; and the duty of a Public 
Prosecutor is to represent not the 
police but the Crown, and this duty 
should be discharged fairly and 
fearlessly and with a full sense 
of the responsibility attaching to 
his position. It is not his duty to 
call only witnesses who speak in 
his favour. Empress v. Dhunuo 
Kazi , I. L. R. 8 Calc. 121, dis- 
cussed and explained. He should, 
in a capital . case, place before the 
Court the testimony of all the 
available eye-witnesses, though 
brought to the Court by the 
N detenco, and though they give 
different accounts. The rule is not 
a technical one, but founded on 
common sense and humanity. 

1 Beg. v. Holden, 8 C. & P. 609, 
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Public Prosecutor, duty of— concld . 

followed. Where witnesses (who 
from their connection with the 
transactions in question must be 
able to give important information) 
are not called without sufficient 
reasons being shown, the. Court, 
may properly draw an inference 
adverse to the prosecution. 
Empress v. Dhunno Kazi , I. L. R. 

8 Calc. 121, referred to. A con- 
viction under s. 114 of the Penal 
Code cannot stand where the abet- 
ment charged necessarily requires 
the presence of the abettor. To 
come within the section, the abet- 
ment must be complete apart form 
the presence of the abettor. Ram 
Ranjan Roy v. Emperor (1914) 

I. L. R. 42 Calc. ... ... 422 

Public Religious Trust: See Parties ... 1135 

Public Way, obstruction to: See Public 

Nuisance ... ... 158 

Purchaser: See Occupancy Holding ... 745 

Railway Company, liability of : See 

Remand ... ... ... 888 

Railways Act (IX of 1880), s. 75: See 

Remand ... ... ... 888 

Rateable Distribution — Practice and 
Procedure — Decree — Civil Proce- 
dure Code ( Act V of 1908) ss. 47, 

78 — Civil Procedure Code ( Act 
XIV of 1882) s. 295— Appeal 
An order refusing rateable distribu- 
tion made under s. 73 of the Code 
of Civil Procedure (Act V of 1938) 
between two rival decree-holders, 
which does not affect or interest 
the judgment-debtor, is an order 
in execution proceedings but is not 
a decree, as all the cqnditions enu- 
merated in s. 47 of that Code are 
not present, and consequently is 
not appealable. Jagadish Chandra 
Shaha v. Kripanath Shaha , I. L* R. 

36 Calc. 130, followed. Sorab- 
jit Coovarji v> Kala Raghunatk, 

I. L. R. 36 Rom. 156, distinguish- 
ed. It is essential for the applica- 
tion of s. 73 of the Code of Civil 
Procedure that the decree should 
have been passed against the same 


Rateable Distribution — concld. 

judgment-debtor. Balmer'Lawrie 
& Co, v. Jadunath Banerjee 
(1914) I. L R. 42 Calc. 

Rates and Taxes, arrears of — Con- 
solidated rate — Charge— Calcutta 
Municipal Act (Beng. Ill of 1 899), 
88. 223 , 228 — Arrear of consoli- 
dated rates, whether a first charge 
on the land and building in respect 
of which it has accrued due — 
Charge and mortgage , didmction 
between — Transfer of Properly 
Act (. IV of 1882), ss. 55, 58, 100— 
Bengal Tenancy Act (F III of 
1885), s. 1 71—rConstructive notice — 
Bond fide purchaser for value 
without notice. Section 228 of the 
Calcutta Municipal Act is not con- 
trolled by section 223 thereof, and 
makes the consolidated rate, as it 
accrues due from time to time, a 
first charge on the premises 
(subject only to arrears of land 
revenue). A mortgage does, where- 
as a charge does not, involve a 
transfer of an interest in specific 
immoveable property. Narayana 
v. Venka ntaramana, I. L. R. 25 
Mad. 220, Tancred v. Delagoa Bay 
Co., 23 Q. B. D. 239, Btirlmson 
v. Hall , 12 Q. B. D. 347, referred 
to. Such a charge cannot be en- 
forced against the property in the 
hands of a bond fide purchaser for 
value without notice. Kishen Lai 
v. Ganga Ram, I, L. H. 13 AIL 
28, referred to. The plea of pur- 
chaser for value without notice is 
a single defence, the onus of prov- 
ing which is on the defendant. 
Attorney-General v. Biphosphated 
Guano Co., 11 Ch. D. 327, Wilkes 
v. Spooner, [1911] 2 K. B. 473, 
followed. Where property with 
such a charge is foreclosed by the 
mortgagee, constructive notice 
cannot be imputed to him to the 
same extent as to a purchase/’ at 
a private sale. Radha Madkab v. 
Kalpaiaru, 17 0. L. J. 209, 
Brahma v. Bholi Das, 19 C. L. J. 
352* referred to, Still lie should 
ascertain the true state of affidrs . 
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Rates and Taxes, arrears of— conclcl. 

before he becomes full owner 
thereof. Although a purchaser 
without notice from a person who 
had notice, is protected [ vide 
Harrison v. Forth, ( 1695) finch’s 
Free. Oh. 51] here, purchasers 
from such a mortgagee cannot 
claim the protection as, before they 
acquire title, they might by inquiry 
from tli * municipal authorities as- 
certain the precise period for which 
the rates were in arrears. Akhoy 
Kumar Banerjee v. Corporation 
op Calcutta (1914) I. L. ft. 42 
Calc. ... ... ... 625 

Ratification: See Trading with the 

Enemy ... ... ... 1094 

Receipt — Registration — Waiver — Evi- 
dence — Registrat/o?i Act ( III of 
1877), s. 17 (n) — Mortgage-bond — 

Receipt showing simple interest 
charged — Evidence Act ( I of 1872), 
s. 92. A receipt, which purports 
to show that simple and not com- 
pound interest was to be charged 
(though the mortgage-bond con- 
tained provision for the payment 
of compound interest), is admissi- 
ble in evidence. Such a receipt 
operates as a full acquittance for 
the money paid and requires no 
registration. Jewan All Beg v. 

Basa Mai , 1. L. R. 9 All. 108, 
followed. Kailash Chandra Nath 
v. Sheikh Ghhenu (1914) I. L. R. 

42 Calc. ... ••• ...546 

Receiver : See Insolvency ... 289 

Receiver iti Insolvency : See Minor ... 225 

Redemption, suit for; See Compromise 801 
Reference : See Practice ... ... 819 

— Jury Trials — Power o* 

Judge to re^er the case of an accus- 
ed as to whom he agrees with the 
verdict — Legality of procedure — • 
Criminal Procedure Code (Act V 
of ms) a. $07 (2)— Concessions 
of co-accused — Corroboration — Suffi- 
ciency of circumstances raising a 
mere suspicion. Section 307 (2) 
of the Criminal Procedure Code 

■ • • 


Reference — concld. 

contemplates a reference only in 
the case of those accused as to 
whom the Judge declines to accept 
the verdict of the Jury. When he 
agrees with them in respect of any 
particular accused lie ought to 
acquit or convict and sentence the 
latter as the case may be. Contes- ' 
sions of the co-accused can be 
taken into consideration, but the 
Court requires corroboration before 
acting on them . Emperor v. Babar 
Ali Gazi (1914) I. L. R 42 Calc. 

Refund: See Undue Influence 

Registration : See Provident Insurance 

—• See Receipt 

Registration Act (III of 1877) s. 17 (n); 
See Receipt 

Regulation I of 1793, s. 8 cl. (4); See 
Chaukidari Chakran Lands 

Regulation XXXVII of 1793, s. 15: See 

Jaigir 

Regulation XU of 1393, s. 35 : See 
Chaukidari Chakran Lands 

Regulation Kill of 1395, s. 41 : See 
Chaukidari Chakran Lands 

Regulation XI of 1S25: See Fishery ... 

Religious Endowment : See Hindu Law 

Relinquishment: See Under-raiyati 
Holding ... 

Remand — New case — Second appeal — 
Finding of fact — High Court, power 
of — Silk — Railway Company , lia- 
bility of — Railways Act (IX of 
1890), s . 75 — Practice . A new 
case cannot he made on behalf of 
, the plaint Iff on remand. After 
there has been a decision of fact in 
the two Courts of original and first 
appellate jurisdiction, the High 
Court cannot entertain a second 
appeal upon any question as to the 
soundness of findings of fact by the 
lower Appellate Court. If there is 
evidence to be considered the decision 
of the second Court, however unsatis- 
factory it might be, when examined, 
must stand final. Ramratan Suhul 
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Remand— conoid. 


Review— contd, 


v. Nandu, I. L. R. 19 Calc. 249, 
£ referred to. The question whether 
silk in manufactured or unmanu- 
factured state is to be treated a* 
silk is a question of fact. Brunt v. 
Midland Railway Company , 33 
Exch. 187, Biatunissa v. Kailashh 
Chandra Saha , 16 C. L. J. 259, 
LaJchmidas Sira Chand v. The 
Great Indian Peninsular Railway, 
4 Bom. H. 0. 129, Shaminadha 
Mudali v. The South Indian 
Railway Company , I. L. R. 6 Mad. 
420, Pundalielc TJdaji Jadhav v. 
$. A/. Railway Co., I. L. K. 33 
Bom. 703, referred to. East 
Indian Railway Company i?. 
Changai Khan (1915), I. L. R. 42 
Calc. ... ' ... 

Rent, suit for: See Homestead Land ... 
Rescue from Lawful Custody: See 
Warrant, validity of 

Res judicata : See Limitation 
Resumption: See Chaukidari Chakras 
Lands ... 

Revenue Sale law (Act XL of 1859) 
9S. 6, 10 to 13, 33: See Sale for 
Arrears of Revenue 
s. 37 : See Occupancy 


scheme of the Act recognises that 
witli proper safeguards the Court 
of first instance is the proper Court 
to determine whether or not there 
should be a review, but that before 
a review is granted those safeguards 
must be observed. Per Jenkins 
C.J. “ Proof ” ordinarily has one 
of two meanings ; either the con- 
viction of the' judicial mind on a 
certain fact, or the means which 
may help towards arriving at that 
conviction : the use of the word 
■‘strict 1 ’ points to the second of 
these two meanings ; and “-strict 
proof 11 means anything which may 
serve directly or indirectly to con- 
vince a Court and has been brought 
before the Court in legal form arid 
in compliance with the require- 
ments of the law of evidence. It is 
formality that is prescribed, and not 
the result that is described. Per 
WOODROFFE J. Cl. (b) of BUb-S. 
(1) of rule 7 of 0. XL VII of the 
new Code does not refer to the 
weight or sufficiency of the 
evidence. If the legal formalities 
are observed it is no objection that 
the probative force of evidence 
legally taken appears to be different 
to the Appellate Court from what 
it appeared to the Court granting 
review. “ Strict proof ” means 
proof according to the formalities 
of law. It does not refer to suffi- 
ciency of proof in securing a 
particular conviction. Whether 
the proof is according, to law or not 
is within the jurisdiction of the 
Appellate Court to determine ; the 
question of sufficiency of evidence 
is for the Court admitting the 
review. Gyanund A sram v. Bepin 
Mohun Sen, I. L. R. 22 Calc. 734, 
Bhyrub Chunder Surmah Chow~ 
dhuri v. Madhub Chunder Surmah , 
11 B. L. R. (F. B.) 423; 20 W. R. 
84, Chunder Churn Auggrodany v. 
Loodunram Deb, 25 W. Ii 
324, Koleemooddeen Mundul v, 
Beerun Mundul 24 W. R. 186. 


Holding 


s. 37, cl. (4): See 

Homestead Land 

Reversioner,, consent of : See Hindu 

Law— Allien ation ... 


Review —Application for review on 
ground of discovery of new matter 

or evidence— Appeal “ Strict 

proof” meaning of— -Civil Proce- 
dure Code {Act XIV of 1882 ) 
as. 626 cl (6), 629— Civil Proce- 
dure Code {Act V of 1908 ) 0, 
XL VII, rr. 4 {2) {b\ 7 (1) (b). In 
section 626 of the Code of 1882 
u strict proof ” does not mean proof 
that convinces the Appellate Court 
but that there must be legal proof 
adduced before the Court that has 
to deal originally with the question 
of granting a review. The whole 
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Review— conoid, 

referred to. Ahid Khondkar v 
Maiiehdra Lal De (1915) I. L. U 
42 Gale. ... 

Revision : See Acquittal ... 

•; Extradition warrant issued 

by Resident in Nepal — Proceedings 
thereon by District Magistrate in 
British India , and order of surren- 
der of fugitive— Power of High 
Court to interfere in revision with 
such order — Nepal, whether a 
“ Foreign State”— Criminal Pro- 
cedure Cole {Act V of 1898) ss. 435 
439, 491— Extradition Act (XV of 
1903) ss. 7 , 15. Nepal is not a 
. foreign State ” within the mean- 
ing of the Indian Extradition Act 
(XV of 1903). Where a warrant 
has been issued by the Political 
Agent, under s. 7 of the Act, its 
execution by the District Magistrate 
in British India, in accordance 
with the Act, is an executive act 
and the High Court cannot inter- 
fere in revision with the proceed- 
mgs of the Magistrate and the 
order to surrender the fugitive 
criminal, but if the latter considers 
himself aggrieved thereby he can 
invoke the action of the Govern- 
ment under s. 15. The power of 
the High Court, however, to inter- 
lore under s. 491 of the Criminal 
Procedure Code, which applies 
whatever bo the occasion of the 
deprivation of the liberty of the 
subject, remains untouched bv the 
Extradiction Act. Q-ur.u Saiic v 
Emperor (1915) I. L. U. 42 Oale...'. 
Revocation : See Probate 
Royalty, action for: See Trade-mark 
Sale : See Mortgage 
. Sala « contract of: See Ciii-kaxi Right 
! Salo for Arrears of Revenue— Setting 
\ aside sale — Trre/ularky— Arrears 

under Ael XT of 18 59 paid—Em . 

| bankment charges due — Sale under 
; XI ii <f 1868 as for arrears of 

; reoenuis instead of under Public 

[ Demmds Becocery AH {Bong. Act l 


Sale for Arrears of Revenue— could. 

of IS 95 as amended by Beng. Act I 
of 1S97)~ Embankment Act (Beng. 
A ct II of 1882). Iq this case the 
High Court set aside a sale for 
arrears of revenue, holding that 
where the Collector had acknowledg- 
ed payment in full of the arrears 
of land revenue for which the sale 
had been advertised, and had 
elected to proceed by certificate 
procedure against an arrear of 
different character, and had already 
directed a sale under that procedure 
he could not turn round and treat 
the arrear under the certificate as an 
aiieai of land revenue without any 
notice to the parties under section 
ft and proceed to sell under the 
land revenue proclamation or the 
mere ground that no special exemp- 
tion had been passed The em- 
bankment charges ordered to be 
levied under the Certificate Act 
(Beng. Act I of 1895 as amended by' 
Beng. Act I of 1897) were taken 
out of the purview of Act XI of 
1859 unless and until fresh notices 
were issued under section 5, and 
they could not be treated as arrears 
of land revenue. The sale there- 
fore, not being for an arrear of 
land revenue, was liable to be set 
aside. An appeal from that deci- 
sion was dismissed by their Lord- 
ships of the Judicial Committee, 
who said they saw no reason to in- 
terfere with it. Dhiraj Chandra 
Bose v. Hari Dlsi Debi (1914) 

I. L. R. 42 Calc. ... ... , 

— — — ... Setting aside 

sale — Defect in specification of 
property to he sold in notification 
of sale—Ijmali share in property 
where there are many separate 
accounts opened— Revenue Sale 
Law ( Act XI of 1859) ss. 0, 10, //, 

13, 33 Inadequacy of price 

caused by want of proper specifica- 
tion of the property for sale . ‘The 
l jmali or joint share in a mahal in 
which 148 of the owners of specific 
but undivided shares had obtained 
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Safe for Arrears of Revenue— contd. 

from the Collector separation of 
accounts under sections 10 and 11 
of Act XI of 1859 was put up to 
sale for arrears of revenue, and pur- 
chased by the respondent. In the 
notification under sections 6 and 
13 of the Act, the specification of 
the share to be sold was in the 
following terms : — *' Ijmali share 
which cannot be specified excluding 
the separate, accounts, number — .” 
Then followed a list of the 148 sepa- 
rate accounts referred to, and at 
the end it was stated that “All 
other shares besides that specified 
are excluded from the sale.” And 
■ the entry in column 5 (the speci- 
fication column) was “The ijmali 
share cannot be particularised 
owing to separate accounts having 
been opened. The shares to be 
sold are those given in a separate 
sheet after excluding the shares in 
respect of which the separate 
accounts have been opened.” In a 
suit to set aside the sale : — Held 
(reversing the decision of the High 
Court), that the notification of sale 
was insufficient and irregular, and 
not in compliance with the require- 
ments of the law, Each case must 
depend on its own particular facts ; . 
and what had to be considered was 
whether, having regard to all the 
circumstances, the specification 
was sufficiently clear to induce 
likely buyers to appear and bid at 
the sale. It was not enough that 
they might go and obtain the requi- 
site information from the Collector’s 
office : the particulars in the notice 
should be sufficient in themselves to 
tell purchasers what they were in- 
vited to hid for. Held , also, on the 
evidence, that the property had 
been sold at an inadequate price, 
and that the lowness of the price 
was due to the defectiveness of the 
specification of the property to be 
sold in the notification of sale. 
^ which was not merely an irregula- 
f|, rity but a defect that rendered the 


Sale for Arrears of Revenue— coneld. 

sale void. Ravaneshwar Prasad 
Singh v. Baijnath Ram Goenka 
(1915), I.L. R. 42 Calc. ... 

Sale of Goods — Bought and sold notes — 
u Bought by your order and for 
your account from our principals ” 
— Principal and Agent — Personal 
liability of brokers — Contract Act 
(IX of 1872), s. 230l(2) — Broker, 
an intermediary — Contract of em- 
ployment — Award. Where a 

broker signed and sent to a party a 
bought note in the following terms : 
u We have this; day bought by 
your order and for your account 
from our principals .... 
250 bales of jute . . . . . 

(name) Brokers,” and a correspond- 
ing sold note was signed and sent 
by the broker to another party, The 
names of the principals being dis- 
closed to each other, by-*the broker,, 
at a subsequent date : — Held, in 
proceedings taken by the buyer, 
that the broker was merely an 
intermediary and not an agent for 
sale, and was not liable under 
section 230 (£) of the Contract 
Act. The contract (if any) 

! between the broker and the buyer 
| was a contract of employment, the 
employment being to negotiate, 
and not to sell, on behalf of 
another. Soutine ell v. Bond itch, 
L. R. 1 C. P. 374, followed. Gubboy 
| v. Avetoom, I. L. lb 17 Calc. 449, 
distinguished. Pat i ram Banhuee 
v. Kanknarkaii Co., Lr>. (1915) 
I. L. R. 42 Calc. 

: Sanad, construction of: See Jakjib ... 

1 Sanction: See Patni Lease 

S Sanction for Prosecution-— Of ernes 
committed m the Court of a Deputy 
S Magistrate- ~ 7 ramfer of same from 
S the subdivision — Successor in office * — 

: Application for sanction to another 

Deputy Magistrate mhsequmlly 
| posted to the $u hdi v Dion — Power 
i of latter to grant sanction — Grim I 
5 ■ mil Procedure Code (A ct V of - ISPS), -; 
s 195. Where there are several 
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Sanction for Prosecution — concld. 

Deputy Magistrates at a place, and 
one of them is transferred, the 
Deputy Magistrate who comes to 
fill the gap is not the successor in 
office of the outgoing Magistrate. 
Mohesh Chandra Saha v. Emperor, 

I. L. R. 35 Calc. 457, referred to. 
Where a proceeding under s. 107 of 
the Code, during the course of 
which a forged pottah was filed 
and evidence given in support 
thereof, was disposed of by 

II. K. G., a Deputy Magistrate, who 
became afterwards the officer next 
senior to the Subdivision al Magis- 
trate, and on the transfer of the 
former, two other Deputy Magis- 
trates became successively the next 
senior officers, and ultimately 
K. L. M., a Deputy Magistrate, 
joined the subdivision as the next 
senior officer, and an application 
was made to him for sanction to 
prosecute the petitioners for 
offences, under ss. 471 and 193 of 
the Penal Code, committed in the 
Court of H. K. G.: ~ Field, that 
K. L. M. was not the successor in 
office of H. K. G. and had no 
power to grant sanction under the 
circumstances. Girtsh Chandra 
Ray v, Sarat Chandra Singh 
(1914)1. L* R. 42 Calc. 

Sapinda Relationship : See Hindu 
I; aw —In h e ritance ... 

Scheduled Districts Act (XIV of 1874 : 

See J uris diction ... ... 

Second Appeal : See Homestead Land 
See 

Seller, duty of: See Chukani Right ... 

Separation, evidence of; See Hindu 
Law— Inheritance ... * ... 

Service of Summons; See Summons 
Servient Tenement ; See Easement ... 
Setting aside Sale; See Sale for 
Arrears of Revenue 

Share Capital; See Provident Insur- 


Shebait ; See Execution of Decree ... 

See Hindu Law— Religious 

Endowment ... 

— See Limitation ... 

Simple Interest: See Receipt 

Single Judge, order by: See Appeal ... 

Slavery Bond : See Bond ... 

Sohag Grant: See Hindu Law— Custom 

Sonthai Parganas: See Jurisdiction ... 

Sonthal Parganas Act (XXXVII of 1855), 

s. 2 : See Jurisdiction ... 

Sonthal Parganas Justice Regulation 
(V of 1893), Part 2, s. 10: See 

Jurisdiction 

Sonthai Parganas Settlement Regulation 
(III of 1872) ss. 5, 6: See Jurisdic- 
tion 

Stay of Execution: See Privy Council, 
practice of ... 

Succession : See Babuana Grant 

Succession Certificate— Succession Cer- 
tificate Act (VII of IS 89), s. 4 — 
“ Debt meaning of — Part of debt , 
if certificate can be granted in respect 
I of— Appeal. A certificate under 
the Succession Certificate Act can 
be granted in respect of a part only 
of a debt due to the deceased. 
The word u debt ” is a comprehen- 
• sive term, which should receive a 
liberal construction. Re Gkahsham 
Das, (1893) All. W. N. 84, and 
Mahomed Abdul Hossain v. Sari fan, 
16 0. W. N. 231, approved ‘and 
followed. Akbar Khan v. Bilki- 
sara Began, (1901) All. W. N. 125, 
considered. Bibee Boodhun v. 
Jan Khan, 13 W. R. 265, Muham - 
med Ali Khan v. Rattan Bibi, 
I. L. R. 19 All. 129, Bismilla 
Began v. Taicassul Husain, I. L. R. 
32 All. 335, and Ghafur Khan 
v. Kalandari Began, I. L. R. 33 
All, 327, not followed. Anna- 
: : turn a Dasee v. -Nalini Mohan 
Das (1914) LL. 11. 42 Calc. 

Succession Certificate Act (VII of 1889) 

s. 4: See Succession Certificate 
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Suit for Land : See Jurisdiction 

Summons — Service of summons — Indian 
Marine Service — Civil Procedure 
Code (Act V of 1908) 0. V, rr. 
15, 17 and 27 — Ex parte decree — 

: Officer or mechanic in the employ 

of the Indian Marine. Under the 
Civil Procedure Code, an officer or 
mechanic in the employ of the 
Indian Marine is subject to exactly 
the same rules as any other person 
! as regards service of summons. 

, They come within the operation of 

rules 15 and 17 of Order V of the 
Code of Civil Procedure. Into 
Mean Mistry v. Darbuksii 
‘ Bi-iuiyan (1914) I. L. E. 42 Calc..,. 

Surety — Rejection of sureties only on 
* Police report without judicial 

I enquiry into their fitness-— -Inquiry 

I to he held by the Magistrate passing 

I * the order for security — Criminal 
Procedure Code (Act V of IS 98), 

; 88, 118 , 122. Sureties tendered by 

a party bound down under s. 118 
of the Criminal Procedure Code 
should not be rejected on a police 
. report as to their fitness but only 
after a judicial enquiry under 
s. 122, and by the Magistrate who 
has passed the order for security. 
Akbar Ali Mahomed r. Emperor 
(1914), I. L. B. 42 Calc. 

Tenure: See Jaigir 
Tidal River : See Fishery ... 

Time, computation of: See Leave to 
appeal to Privy Council 

Title; See Trade-mark ... 

Title, proof of: See Fishery 
Title, question of: See Public Nui- 
sance 

Trade-mark — Title — Assignment- — Trade- 
mark in selection of natural pro- 
ducts as indicating quality — Good- 
will — License to use trade-mark — 
Action for royalty — Estoppel — 
Licensee:.' estopped from questioning 
validity of license — Evidence Act 
(I of 1872) s. 117 - Damages , action 
for . In India the law of trade- 
marks is hot governed by statute, 


Trade-mark — contd. 

there being no statutory system of 
registration. Rights and liabilities 
in connection with trade-marks are 
determined by reference to the 
principles of the common Law of 
England. British- American To- 
bacco Co Ld. v. Mahbooh Buksh , 
I. L. R. 38 Calc. 110, referred to. 
A trade-mark cannot be transferred 
or descend in gross, but only to- 
gether with the goodwill of tine 
business to which it relates. A 
trade-mark represents the origin 
of the goods to which it is attached 
or their trade association : the truth 
of the representation is essential. 
By usage, successors in business 
may use their predecessors’ trade- 
marks where the representation 
still continues to be substantially 
true. A selector of natural pro- 
ducts like jute may have a trade- 
mark, in connection with such 
selection,, as indicating good quality. 
Major Brothers v. Franklin £ Son , 
[1908] 1 K. B. 712, followed. 

Meaning of “ goodwill ” explained. 
Inland Revenue Commissioners v. 
Muller £ Co.'s Margarine , Ld., 
[1901] A. C. 217, referred to. In 
a suit for royalty, brought by the 
licensors of certain jute trade- 
marks against the licensees, the 
defen ee taken was that the plaintiffs 
had no title to the marks in ques- 
tion, and that the license was 
void : — Held, that by virtue of 
s. 117 of the Evidence Act the 
licensees were estopped from ques- 
tioning their licensors’ title or the 
validity of the license. At any 
rate s/117 cast on the defendants 
the burden o4 : proving that the good- 
will of the business had not passed 
to the plaintiffs to support the 
transfer of the trade-marks, and the 
defendants having tailed to do so, 
the plaintiffs were entitled to the 
royalty claimed. Claim to damages 
by the licensors for depreciation in 
the value of the trade-marks due to 
the default of the licensees, refused 
on the . facts of the case. The 
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Trade-mark — condd. 

decision of Imam J. in Jagarnath 
& Co. v. Cressaell and Others , 
I. L. R., 40 Calc. 814, affirmed. 
Hannah v. Juggf.bnath & Co. 
(1914) I. L. R. 42 Calc. 

Trading with the Enemy— Acts done and 
directions given before date of the 
Ordinance , relevancy of — Subsequent 
ratidcation — “ Trading ,” meaning of 
— Directions to an agent to take 
delivery of goods lying in London , 
and to sell to German firm against 
payment — Supply of goods to agent 
and sale by him to German firm 
— “ Destined ,” meaning of — Legal 
and actual destination — Goods ship- 
ped to enemy country before the war 
hut taken up by English firm in 
London — Exportation of goods to 
accused's agent in Italy refused by 
such firm because of Royal Proclam - 
ation — Abetment of supply to, or 
of traaing by r the agent — Power of 
Appellate Court to alter conviction 
of principal offence to one of 
abetment — Discretion of Court — 
Commercial Intercourse with Ene- 
mies Ordinance {VI of 1914), s. 3 — 
Trading with the Enemy Proclam- 
ation No. 2 els. 5(7), ( 9 ) — Royal 
Proclamation of loth October 1914 
— Criminal Procedure Code ( Act V 
of 1898), s. 423. Where a case of 
mica was shipped by the accused to 
a German firm before the war but 
arrived in London after its outbreak 
and was taken up by an English 
firm, whereupon he wrote, before 
the date o f the Ordinance VI of 1914, 
viz., 14th October 1914, to a Bank 
in London, to make over the case 
to the English firm, and also to the 
latter to take it up and send the 
same to his agent at Genoa on 
application by such agent which, 
however, the English firm refused 
to do by reason of the prohibition 
of the export of mica to Italy by 
Royal Proclamation, and further 
wrote to the agent to apply to the 
English firm for the mica, and to 
deliver it to a German purchaser 


Trading with the Enemy— contd. 

against payment, and where, after 
the date of the Ordinance, the ac- 
cused again wrote to bis agent in- 
forming him of his aforesaid 
letters and instructions to the Bank 
and the English firm, and directing 
the agent to apply for the case of 
mica to the latter and to deliver it 
to the German purchaser against 
payment, which directions were not 
in fact carried out on account of 
the refusal by the English firm to 
export the mica to Italy : — Held , 
that, as the Ordinance was not re- 
trospective, the only acts and 
directions which the Court could 
take into consideration, to establish 
the offence of trading with the 
enemy, were such as were done or 
given after the date of its enact- 
ment, unless the previous acts and 
directions were ratified thereby. 
Quaere : Whether mere directions 
to an agent to apply for goods in 
the possession of a third person, 
and to deliver the same to an 
enemy against payment amount to 
“trading” within the meaning of 
the Trading with the Enemy Pro- 
clamation No. 2, cl, 5 (7). The 
word “ destined ” when used with 
the term “trading,” in the same 
»ub-clause, means “intended for” 
and not “on the way to.” Legal 
destination must not be confused 
with actual destination. The Court 
must determine whether the goods 
were actually destined for an enemy 
and with reference only to acts 
done and directions given after the 
date of the Ordinance VI of 1914. 
If the English firm had really pur- 
chased the goods outright, they 
were not in existence, so far as 
any disposition of them by the 
accused was concerned, after the 
date they were taken up and paid 
for, and could not be destined for 
an enemy. But assuming that the 
said firm had merely taken over the 
goods on behalf of the accused and 
subject to his further instructions, 
a direction to the agent to apply 
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Trading with the Enemy —micld. 

for and deliver them to a German 
purchaser against payment was in- 
sufficient to give the goods an 
enemy destination in fact, as such 
direction had no operation on 
•receipt thereof by reason of the 
refusal of the English firm to ex- 
port the goods to the agent at 
Genoa. Held , also, that, as the 
point was not free from doubt, 
the accused was entitled to the 
benefit of it. It is not a universal 
rule that in no case can an Appel- 
late Court convict an accused of 
abetment, when he was charged 
only with the principal offence. 
But it is discretionary with the 
Appellate Court to allow such 
fresh charge being tried on appeal. 
The Court, refused, under the cir- 
cumstances of the case, to alter the 
cor^iction to one* n£ abetment of 
supply to, or of trading by, the 
agent. Where the agent of the 
accused sold and delivered some 
cases of mica, and handed over the 
shipping documents for certain 
other cases lying in London, to a 
German firm or its agent in 
Genoa : — Held , per Beachcroft 
and Greaves JJ., that the accused 
was guilty of the offence of supply- 
ing goods to the enemy within 
cl. 5(7) of the Trading with the 
Enemy Ordinance No 2. Indar 
Chand v . Emperor (1915) I. L. R. 
42 Calc. ... 

Trading with the Enemy Proclamation 
No. 2 els. (7), (9): See Trading 
with the Enemy 

Transfer: See Sanction for Prosecu- 
tion 

Transfer by District Judge of 

particular case to Additional Judge 
— Civil Courts Act (XII of 188 7), 
ss . 8, sub-8- ( 2 ), 22, sub-s. (£) — 

' Probate and Administration Act 
(V of 1881), ss. 3 , 51, 53 , It is 
competent to a District Judge to 
transfer a particular case to an 
Additional Judge under the provi- 
sions of sub-s. ( 2 ) of s. 8 of the 


Transfer — concld. 

Civil Courts Act of 1887. Rup 
Kishore Lal v . Neman Bibi (ISIS') 
I. L. E. 42 Calc. ... _ 

Transfer of Property Act (IV of 1832}, 

s. 4 : See Damdupat, rule of 

s. 55: See Chukani- Eight 

$. 55 (4): S e Debt ... 

ss. 55, 58, 100: See Rates and 
Taxes 

s. 85: See Hindu Law— Mort- 
gage ... 

ss. 85 to 89: See Limitation 
s. 99: See Mortgage 


s. 117: See Under-raiyati Hold- 

WG 

Transferability : See Occupancy Hold- 

• iNG ... 

g ee p ALAS 0R Turns 

of Worship 

See Under-raiyati 

Holding... 

Trespass : See Arrest of Ship 
$ ee Jurisdiction 

Trials, conduct of: See Presidency 
Magistrates 

Trust: See Mahomedan Law— Wakf 

Trustee, alienee of : See Parties 
Trustee, suit to remove: See Parties 
Unconscionable Bargain : See Interest 

Under-raiyati Holding— Transferability 
— Transfer of Property Act (IV of 
1882), s. 117 — Agricultural lands • 
— Relinquishment or abandonment, 
what constitutes. An under. raiyti 
holding is not transferable. What 
is relinquishment or abandonment 
depends on the substantial effect of 
what has been done in each case. 
When a tenure or holding, apart 


826 . | ; 


313 
933 
1135* . 
1 1351 
652 : 


GENERAL fNDEX. 



Under-raiyati Holding — concld. 

from the Transfer of Property Act, 
is not transferable, it cannot become 
so unless it is expressly made so by 
some other statute. If it had 
been intended to make holdings 
transferable which were before 
non-transferable, the Legislature in 
framing the Bengal Tenancy Act 
would have said so. Section 117 
of the Transfer of. Property Act 
excludes agricultural land from the 
operation of the rule which makes 
leasehold property transferable. 
Hiramoti I) assy a v. Annoda 
Prosad Ghose , 7 G. L. J. 555, 
followed. Amin ness a v . Jinn at 
Am (1914) I. L. R. 4*2 Calc. ... 75-1 

Under Tenure: See Homestead Land ... 638 

Undue Influence : See Interest 652, 690 

Contract — Illegal conn- 

position of non- compoundalle ojence 
— Stifling prosecution — Suit for re- 
fund— Contract Act (IX o ■* IS 72), 

$ s . 16, 19. No refund of money or 
return of security, given under 
agreement not to prosecute a crimi- 
nal case, will be allowed unless 
circumstances disclose pressure or 
undue influence. Mere fear of 
punishment in a criminal case 
does not constitue undue influence, 

Jones v. Merionethshire Building 
Society , [1892] I Gh. 173, referred 
to. Amjadennessa Bibi v. Rahim 
Buksh Shikdau (1914) I. L. R. 42 
Calc. ... ... ... 286 

Unity of Object : See Misjoinder ... 760 

Usurious Interest : See Interest ... 690 

Usury : See Jurisdiction ... 116 

Valuation of Suit : See Court-fee ... 370 

Vendor and Purchaser— t onveyance by 
executor as beneficial owne**— Con- 
struction of deed of sate — Inconsis- 
tency between recitals and operative 
), part of deed — Omission to state ex- 
I pressly that he was conveying the 

I property sold in his capacity of ex- 

I ecutor. Held (reversing the appel- 
1 late decision of the High Court, 

1 and restoring that of the first 


Vendor and Purchaser — concld . 

Court), that on the construction of 
a deed of sale, and on the evidence 
in, and under the circumstances of 
the case, the title vested in an ex- 
ecutor passed to the appellants 
under the deed, by which he 
together with other vendors pur- 
ported to convey 4t all his estate, 
right, title, claim, and demand what- 
soever ” in the property sold, 
although he did not expressly state 
therein that lie was conveying the 
property in his capacity as executor. 
The plain legal interpretation of the 
deed should not be allowed to . be 
affected by speculations as to what 
particular rights existing in the 
various vendors were present to the 
minds of some or all of the parties 
to the conveyance at the dflie of its 
execution. The deed stated plainly 
that whatever right or title the 
vendors possessed was to go to 
support the conveyance, and it is a 
settled rule that the meaning of a 
deed is to be decided by the language 
used interpreted in a natural sense. 
BlJRAJ NOPANI V . PURA SUNDARY 
Dasee (1914) I. L. R. 42 Calc. ... 

Venue : See Jurisdiction 

Vesting Order, effect of : See Insol- 
vency, ... ... ; ... 

Village Ghaukidari Act (3eng. VI of 
1870), S3. 1, 48 to 52, 58 : See 

Chaukidaui Chakran Lands 

Wakf, validity of : See Maiiomedan Law 
— Wakf 

Warrant, validity of — Warrant signed 
but not seale l — • Arrest, under such 
warrant — lies tie and escape from 
lauful custody— Criminal Proce- 
dure Cole (Act V of ISOS), s. 75 
(1)— Penal Code (Act XLY of 
I860), s . 225 B. Under s. 75 of 
the Criminal Procedure Code, the 
affixing of the seal of the Court is 
essential to the validity of a 
warrant. An arrest under a 
warrant duly signed but not sealed 
is, therefore, illegal : and a eouvic- 
; fcion under s. 225B of the Penal 
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Warrant, validity of — concld . 

Code is bad in law. Mahajan 
Sheikh v. Emperor (1914) I. L. R. 
42 Calc. ... 

Vater : See Easement 
W idow : See Babuana Grant 

— : See Hindu Law —Inheritance 

«■ 

■ , devise to : See Hindu Law — 

f§, Will 

f Will : See Guardians 

t : See Hindu Law — Will 

1| : See Occupancy Holding 

Vfr , validity of : See Probate 

^Withdrawal : See Pardon ... 

& Witness : See Perjury ... 

& — f cross-examination of : See 

1 Charge 

Witnesses : See Commitment 

Words and Phrases — 

“ at once See Complaint 
“ hy means thereof See Charge 
“ debt ” : See Succession Certifi- 

' CATE 

“ destined See Trading with the 
t Enemy 
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Words and Phrases— -concld. 

“ explosive substance See Charge 957 
“ fire-arms”: See Misjoinder of 

Charges ... ... 1153 

“judgment”: See Appeal ... 735 

“ possession See Charge ... 957 

“ presumption of innocance See 

Charge ... ... 957 

“ putra poutradi ” See Jaigir ... 305 

“ same transaction ” : See Charge 957 
“ strict proof See Review ... 830 

“suit for land or other immove- 
able property See Jurisdic- 
tion ... ... 942 

“ tradings See Trading with 
the Enemy ... ... 1094 

“ unlawfully and maliciously” : See 

Charge ... ... 957 

Writ of Possession : See Bailiff ... 313 

Written Statement of Accused : See 

Charge ... ... ... 957 

Wrongful Confinement ani Assault : See 

Misjoinder ... ... 760 

possession : See Shebait ... 244 

seziure : See Arrest of Ship 85 




